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♦Mr.  Justice  Frank  K.  Dunn  became  chief  justice  at  the  June 
term,  1912. 

tOn  June  3,  19x2,  at  an  election  in  the  Fourth  Judicial  Dis- 
trict, George  A.  Cooke  was  elected  one  of  the  justices  of  this 
court  for  the  full  term  of  nine  years,  to  succeed  himself. 


AMENDMENT  OF  RULE  13. 


On  April  15,  19 12,  the  following  proviso  was  added 
to  rule  13  of  the  Supreme  Court,  relating  to  the  removal 
of  records  from  the  office  of  the  clerk : 

"And  provided  further,  that  where  the  original  bill  of  excep- 
tions or  certificate  of  evidence  shall  be  incorporated  in  the  tran- 
script of  the  record  and  the  judgment  or  decree  shall  be  reversed 
and  the  cause  remanded  for  another  trial  or  hearing,  said  original 
bill  of  exceptions  or  certificate  of  evidence  may  be  withdrawn  by 
either  party  desiring  to  use  the  same  on  another  trial  or  hearing, 
and  the  clerk  of  this  court,  upon  application  therefor,  will  detach 
the  same  from  the  transcript,  substituting  therefor  the  receipt  of 
the  party  to  whom  the  same  is  delivered  and  a  certified  copy  of 
any  original  document  included  in  or  annexed  to  such  bill  of  ex- 
ceptions or  certificate  of  evidence  as  an  exhibit.*' 
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CASES 


ARGUED  AND  DETERMINED 


IN   THE 

Supreme  Court  op  Illinois. 


The  People  ex  rcl.  James  W.  Gullett  et  aL  Petitioners,  vs. 
James  S.  McCullough,  Auditor  of  Public  Accounts, 
Respondent. 

Opinion  filed  February  2^,  IQ12 — Rehearing  denied  April  4,  ipi2. 

1.  Constitutional  law — presumptions  are  in  favor  of  validity 
of  an  act.  Every  presumption  is  to  be  indulged  in  favor  of  the 
validity  of  an  act,  as  no  act  is  to  be  regarded  as  beyond  the  power 
of  the  legislature  unless  there  is  no  reasonable  doubt  that  it  is  so. 

2.  Same — the  courts  are  not  authorised  to  pass  upon  the  wis- 
dom of  a  law.  Courts  are  authorized,  when  the  validity  of  an  act 
is  attacked,  to  determine  whether  such  act  was  within  the  power  of 
the  legislature,  but  they  have  no  authority  to  pass  upon  the  question 
of  the  wisdom  of  the  law. 

3.  Same — the  legislature  may  pass  any  act  not  prohibited  by  the 
constitution.  The  legislature  may  pass  any  law  and  do  any  legis- 
lative act  not  prohibited  by  the  constitution  of  the  State  or  of  the 
United  States.  . 

4.  Same — power  to ^ -appoint  to  office  is  not  inherent  in  execu- 
tive department.  The  power  to  appoint  to  office  is  not  inherent  in 
the  executive  department  of  the  State  unless  conferred  by  the  con- 
stitution or  the  statutes,  but  the  creation  of  offices,  the  delegation 
and  regulation  of  the  powers  and  duties  of  officers  and  the  prescrib- 
ing of  the  manner  of  their  appointment  or  election  are  legislative 
functions,  which  are  restrained  only  by  the  constitution. 
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5.  Same — the  State  Civil  Service  law  of  igii  does  not  violate 
article  j  of  the  constitution.  The  State  Civil  Service  law  of  191 1 
is  not,  as  applied  to  the  office  of  Secretary  of  State,  in  violation  of 
article  3  of  the  constitution,  which  divides  the  government  into 
executive,  judicial  and  legislative  departments  and  prohibits  one 
department  from  exercising  the  powers  of  another,  since  appoint- 
ments, whether  made  by  the  Secretary  of  State  or  the  civil  service 
commission,  are  made  by  the  executive  department. 

6.  Same — effect  of  Hrst  clause  of  section  i  of  article  5  of  the 
constitution.  The  first  clause  of  section  i  of  article  5  of  the  con- 
stitution, which  provides  that  the  executive  department  shall  con- 
sist of  certain  enumerated  officers,  does  not  declare  what  shall  be 
the  powers  or  the  duties  of  any  of  the  officers  named,  or  that  they 
shall  be  so  entirely  separate  and  distinct  as  to  have  no  connection 
with  or  dependence  on  one  another. 

7.  Same — effect  of  clause  requiring  officers  to  perform  duties 
imposed  by  law.  The  provision  of  section  i  of  article  5  of  the 
constitution  requiring  the  State  officers  to  perform  such  duties  as 
may  be  imposed  by  law,  commits  to  the  legislature,  except  as 
specific  directions  or  prohibitions  are  found  elsewhere  in  the  in- 
strument or  implied  from  the  name  of  the  office,  the  question  of 
the  powers  and  duties  of  all  the  officers  of  the  executive  depart- 
ment, their  relations  with  one  another  and  the  manner  and  means 
by  which  they  shall  enforce  the  laws. 

8.  Same — fact  that  officers  are  created  by  the  constitution  does 
not  give  them  unrestricted  power.  The  fact  that  officers  of  the 
executive  department  of  the  State  are  created  by  the  constitution 
does  not  confer  unrestricted  power  upon  them,  and,  except  as  to 
such  rights  and  powers  as  they  derive  from  the  various  provisions 
of  the  constitution,  they  are  subject  to  the  will  of  the  legislature. 

9.  Same — legislature  may  impose  upon  executive  officers  such 
duties  as  it  sees  fit.  The  legislature  may  impose  upon  the  executive 
officers  of  the  State  such  duties  as  it  sees  fit,  not  inconsistent  with 
their  duties  imposed  by  the  constitution,  and  it^may  change  such 
duties  from  time  to  time,  transfer  them  from  one  officer  to  another, 
or  require  two  or  more  of  the  officers  to  co-operate  in  the  same 
work  to  such  exteht  as  it  may  deem  best. 

10.  Same — Secretary  of  State  is  not  independent  of  legislature 
even  in  performance  of  his  constitutional  duties.  In  so  far  as  the 
constitution  confers  any  powers  upon  the  Secretary  of  State  and 
imposes  any  duties  upon  him  the  legislature  cannot  confer  such 
powers  or  impose  such  duties  upon  another  officer,  but  in  the  per- 
formance even  of  such  duties  he  is  not  entirely  independent  of 
the  legislature. 
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11.  Samb — duties  of  Secretary  of  State  arc  principally  of  cleri- 
cal nature.  The  duties  of  Secretary  of  State  are  principally  clerical 
duties  imposed  by  statute,  and  his  constitutional  duties  constitute 
but  a  small  part  of  those  he  is  required  to  perform,  and  the  fact 
that  the  constitution  requires  him  to  perform  such  duties  as  may 
be  prescribed  by  law  does  not  make  such  duties  as  are  prescribed 
by  statute  constitutional  duties. 

12.  Same — State  Civil  Service  act  of  ipii  not  invalid  as  ap- 
plied to  Secretary  of  State.  The  State  Civil  Service  act  of  191 1 
is  not,  as  applied  to  the  positions  of  assistant  chief  clerk,  chief 
corporation  clerk  and  the  book-keeper  in  the  office  of  the  Secre- 
tary, of  State,  an  unlawful  interference  by  the  legislative  depart- 
ment with  the  constitutional  powers  and  duties  of  such  officer,  nor 
a  violation  of  that  provision  of  the  constitution  requiring  him  to 
perform  such  duties  as  may  be  prescribed  by  law. 

Cartwright,  J.,  specially  concurring. 
ViCKERS,  Farmer  and  Cooke,  JJ.,  dissenting. 

Original  petition  for  mandamus. 

George  B.  Gillespie,  (Gillespie  &  Fitzgerald,  of 
counsel,)  for  petitioners. 

William  H.  Stead,  Attorney  General,  and  Joel  C. 
Fitch,  (Edgar  A.  Bancroft,  of  counsel,)  for  respondent. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  cause  has  been  submitted  for  decision  on  demurrer 
to  an  amended  petition  for  a  writ  of  mandamus  filed  origi- 
nally in  this  court,  upon  leave  granted,  for  the  purpose  of 
testing  the  validity  of  the  amendment  to  the  State  Civil 
Service  law,  approved  on  June  10,  191 1,  (Laws  of  191 1, 
p.  222,)  as  applied  to  certain  employees.  The  three  peti- 
tioners are,  respectively,  the  assistant  chief  clerk,  the  chief 
corporation  clerk  and  the  book-keeper  in  the  office  of  the 
Secretary  of  State,  and  the  prayer  of  the  petition  is  that 
the  Auditor  of  Public  Accounts  be  directed  to  issue  to  the 
petitioners,  warrants  on  the  State  Treasurer  for  the  re- 
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spective  amounts  due  to  them  upon  pay-rolls,  certified  by 
the  Secretary  of  State,  for  the  months  of  July  and  August, 
191 1,  without  the  certificate  of  the  State  civil  service  com- 
mission required  by  section  31  of  the  Civil  Service  law. 

The  petition  sets  forth  the  various  duties  imposed  by 
law  upon  the  Secretary  of  State,  and  avers  that  these  du- 
ties are  in  the  main  ministerial,  and  are  so  numerous  that 
it  is  impossible  for  the  Secretary  of  State  personally  to 
perform  them  all,  and  that  they  are  necessarily  delegated 
to  a  large  number  of  assistants  of  various  kinds,  who  per- 
form them  under  the  direction  of  the  Secretary  of  State. 
These  duties  naturally  fall  into  departments,  over  each  of 
which  has  been  placed  a  chief  assistant.  The  duties  of  the 
relator  James  W.  GuUett,  as  assistant  chief  clerk,  are,  tm- 
der  the  direction  of  the  chief  clerk,  who  is  the  chief  as- 
sistant or  deputy  of  the  Secretary  of  State,  to  assist  in 
supervising  the  work  of  the  office  and  in  the  absence  of  the 
chief  clerk  to  perform  his  duties ;  to  pass  upon  the  legality 
of  petitions  of  foreign  corporations  for  license  to  do  busi- 
ness in  this  State  and  perform  or  direct  all  work  in  respect 
to  such  licenses;  to  direct  or  assist  in  the  performance  of 
any  other  work  assigned  him.  In  the  absence  of  the  chief 
clerk  he  has  general  supervision  of  all  the  work  of  the 
office,  with  discretionary  power  on  all  questions,  handles 
all  fees  received,  directs  their  entry  in  the  proper  accounts, 
reports  them  to  the  Secretary  of  State,  and  decides  and  dis- 
poses of  all  matters  relating  to  the  legality  of  foreign  and 
domestic  corporations  referred  to  him.  Acting  either  as 
chief  clerk  or  assistant  chief  clerk,  he  has  authority  to  give 
and  enforce,  and  does  give,  directions  to  subordinates  in 
the  various  departments,  being  subject  at  all  times  to  the 
directions  and  control  of  the  Secretary  of  State.  The  re- 
lator Hezekiah  B.  Williams  is  the  head  of  the  corporation 
department,  and  his  duties  are,  under  the  supervision  of 
the  chief  clerk,  to  handle,  decide  and  dispose  of  all  mat- 
ters regarding  the  formation  of  domestic  corporations  or 


ipriljMt]  The  People  v.  McCullough.  13 

changes  therein;  to  see  that  all  papers  filed  in  connection 
with  such  formation  and  changes  are  according  to  law ;  to 
supervise  and  direct  the  work  of  those  clerks  under  him, 
and  to  check  the  fees  payable  in  connection  with  the  organ- 
ization or  increase  of  capital  stock  of  domestic  corpora- 
tions. The  relator  James  C.  Peek  is  the  book-keeper,  whose 
duty  it  is  to  check  the  expense  accounts  and  pay-rolls  and 
keep  full  and  complete  records  and  books  of  account  of  all 
moneys  received  and  disbursed  by  the  Secretary  of  State. 
The  relators  have  been  performing  their  respective  du- 
ties since  the  election  of  the  Secretary  of  State,  in  1908. 
The  General  Assembly,  by  an  act  approved  June  10,  191 1, 
to  provide  for  the  expenses  of  the  State  government  until' 
the  expiration  of  the  first  fiscal  quarter  after  the  adjourn- 
ment of  the  next  regular  session  of  the  General  Assembly, 
appropriated  to  the  Secretary  of  State  for  clerk  hire,  among 
other  sums,  $3000  per  annum  for  an  assistant  chief  clerk, 
$2400  per  annum  for  a  chief  corporation  clerk  and  $2000 
per  annum  for  a  book-keeper,  and  authorized  and  directed 
the  Auditor  of  Public  Accounts  to  draw  warrants  on  the 
State  Treasurer  for  such  sums  on  monthly  pay-rolls,  duly 
certified  to  by  the  head  of  the  department.  On  July  31, 
191 1,  the  Secretary  of  State  duly  certified  to  a  pay-roll, 
as  required  by  the  Appropriation  act,  showing  that  the  re- 
lators were  entitled  to  receive  for  services  rendered  during 
the  month  of  July,  191 1,  James  W.  Gullett  $250,  H.  B. 
Williams  $200  and  J.  C.  Peek  $166.66.  A  similar  pay-roll 
was  certified  on  August  31,  191 1,  for  the  month  of  August. 
The  services  certified  in  these  pay-rolls  were  actually  per- 
formed by  the  relators.  The  pay-rolls  were  presented  to 
the  Auditor  on  their  respective  dates,  and  he  was  then,  and 
afterward,  requested  to  issue  warrants  to  the  relators  but 
refused,  claiming  that  he  was  not  authorized  to  do  so  upon 
the  certified  pay-roll  of  the  Secretary  of  State  without  the 
further  certificate  of  the  State  civil  service  commission  re- 
quired by  section  31  of  the  Civil  Service  act. 
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The  relators  insist  that  the  certificate  of  the  civil  ser- 
vice commission  is  unnecessary,  for  the  reason  that  the 
Civil  Service  act,  as  applied  to  officers  whose  offices  are 
created  by  the  constitution,  is  null  and  void  because  it 
violates  the  following  provisions  of  the  constitution:  First, 
that  which  declares  that  the  powers  of  the  government  of 
this  State  are  divided  into  three  distinct  departments, — the 
legislative,  executive  and  judicial;  second,  that  which  de- 
clares that  the  executive  department  shall  consist  of  a  Gov- 
ernor, Lieutenant  Governor,  Secretary  of  State,  Auditor  of 
Public  Accounts,  Treasurer,  Sui>erintendent  of  Public  In- 
struction and  Attorney  General;  third,  that  which  directs 
that  the  executive  officers,  except  the  Lieutenant  Governor, 
shall  perform  such  duties  as  may  be  prescribed  by  law. 

The  State  Civil  Service  act  follows  closely,  section  for 
section,  the  City  Civil  Service  act  and  is  substantially  a 
copy  of  it,  only  such  changes  being  made  as  are  rendered 
necessary  to  adapt  it  to  the  State  service  instead  of  mu- 
nicipal service.  The  City  Civil-  Service  act  was  passed  in 
1895  and  has  been  in  force  in  the  city  of  Chicago  since 
November  of  that  year.  Controversies  as  to  its  constitu- 
tionality soon  arose,  and  cases  involving  that  question  were 
brought  to  this  court  and  decided  upholding  the  constitu- 
tionality of  the  act  and  of  the  principle  for  the  appointment 
of  employees  in  the  public  service  upon  which  it  is  founded. 
(People  V.  Kipley,  171  111.  44;  People  v.  LoefHer,  175  id. 
585.)  A  good  deal  of  space  in  the  arguments  of  counsel 
is  devoted  to  a  consideration  of  the  wisdom  and  respective 
merits  of  the  two  systems  of  appointment,  which  have  long 
been  known  as  the  "spoils  system"  and  the  "merit  system." 
With  this  discussion  we  have  here  no  concern.  However 
important  to  the  State  and  its  citizens  the  method  adopted 
for  appointments  to  the  public  service  may  be,  no  one  con- 
tends that  the  courts  have  any  authority  to  pass  upon  the 
wisdom  of  that  method.  The  question  presented  here  is 
the  constitutional   power  of  the  legislature  to  adopt  the 
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method  it  has  adopted,  and  not  the  wisdom  of  its  action. 
Every  presumption  is  to  be  indulged  in  favor  of  the  valid- 
ity of  the  act,  for  no  act  is  to  be  regarded  as  beyond  the 
power  of  the  legislature  unless  there  is  no  reasonable  doubt 
that  it  is  so.  People  v.  Nelson,  133  111.  565;  People  v. 
Hacehvood,  116  id.  319;  Hawthorn  v.  People,  109  id.  302. 

The  State  Civil  Service  act,  first  passed  in  1905,  applied 
only  to  offices  and  places  of  employment  in  the  charitable 
institutions  of  the  State,  and,  with  subsequent  amendments, 
has  since  been  in  force.  The  amendment  of  191 1  extended 
its  operation  to  all  offices  and  places  of  employment  in  the 
State,  with  certain  exceptions  mentioned  in  section  11  not 
now  necessary  to  refer  to.  The  essential  features  of  the 
act,  so  far  as  the  questions  now  raised  are  concerned,  are, 
that  it  authorizes  the  appointment  by  the  Governor,  with 
the  consent  of  the  senate,  of  a  commission  of  three  mem- 
bers, no  more  than  two  of  whom  shall  be  members  of  the 
same  political  party,  whose  duty  it  shall  be  to  classify  and 
grade  all  offices  and  places  of  employment  in  the  State  ser- 
vice, with  specified  exceptions;  that  the  commission  shall 
provide  for  the  examination  of  all  applicants  for  appoint- 
ment to  the  offices  and  places  so  classified,  and  shall  pre- 
pare a  register  of  such  applicants  as  shall  have  satisfactorily 
passed  the  examinations  according  to  the  rules  9f  the  com- 
mission; that  when  an  appointment  is  to  be  made  the 
commission  shall  certify  to  the  head  of  the  department  in 
which  the  appointment  is  to  be  made,  the  name  of  the  per- 
son standing  highest  on  the  register,  and  the  head  of  the 
department  shall  appoint  the  person  so  certified. 

The  first  constitutional  provision  which  the  act  is  sup- 
posed to  violate  is  article  3,  which  declares  that  the  pow- 
ers of  government  are  divided  into  three  distinct  depart- 
ments,— the  legislative,  executive  and  judicial, — and  pro- 
hibits any  person  or  collection  of  persons,  being  one  of 
these  departments,  from  exercising  any  power  belonging 
to  either  of  the  others,  except  as  thereinafter  expressly  di- 
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rected  or  permitted.  This  article  does  not  appear  to  be  in 
any  way  involved.  It  is  the  undoubted  law  that  the  legis- 
lature may  pass  any  law  and  do  any  legislative  act  not 
prohibited  by  the  constitution  of  the  State  or  the  United 
States.  (People  v.  Hill,  163  III.  186;  Wilson  v.  Board  of 
Trustees,  133  id.  443;  Munn  v.  People,  69  id.  80.)  It  is 
equally  true  that  the  power  to  appoint  to  office  is  not  in- 
herent in  the  executive  department  unless  conferred  by  the 
constitution  or  the  legislature,  but  that  the  creation  of  of- 
ficers, the  delegation  and  regulation  of  the  powers  and  du- 
ties of  officers  and  the  prescribing  of  the  manner  of  their 
appointment  or  election  are  legislative  functions,  which  are 
restrained  only  by  the  constitution.  (Field  v.  People,  2 
Scam.  79;  People  v.  Morgan,  go  111.  558;  People  v.  Nel- 
son, supra;  Plunimer  v.  Yost,  144  111.  68;  People  v.  Br- 
ans, 247  id.  547;  People  v.  LoeMer,  supra;  Hovey  v. 
State,  119  Ind.  403.)  Whether  appointments  might  be 
made  by  the  Secretary  of  State  or  the  conunission,  they 
would  still  be  made  by  the  executive  department,  and  there 
would  be  no  exercise  of  the  powers  of  one  department  by 
another.  If  the  constitution  confers  upon  the  Secretary  of 
State,  by  some  other  provision,  the  exclusive  power  of  ap- 
pointment, the  act  would  violate  such  other  provision  if  it 
undertook  to  take  such  exclusive  power  from  him  and  con- 
fer  it  on  another,  but  it  would  not  violate  article  3. 

The  second  constitutional  provision  which  is  supposed 
to  be  violated  is  the  first  clause  of  section  i  of  article  5, 
which  provides  that  the  executive  department  shall  consist 
of  a  Governor,  Lieutenant  Governor,  Secretary  of  State, 
Auditor  of  Public  Accounts,  Treasurer,  Superintendent  of 
Public  Instruction  and  Attorney  General.  This  clause  of 
the  constitution  is  a  declaration  of  a  fundamental  rule  in 
accordance  with  which  the  government  is  to  be  adminis- 
tered, but  it  does  not  purport  to  give  a  full  and  complete 
enumeration  of  the  various  agencies  through  which  the  law 
is  to  be  enforced.     Neither  does  it  declare  what  shall  be 
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the  powers  or  the  duties  of  any.  of  the  officers  named,  or 
that  they  shall  be  so  entirely  separate  and  distinct  as  to 
have  no  connection  with  or  dependence  on  one  another. 
The  officers  are  required,  in  the  next  sentence,  to  perform 
such  duties  as  may  be  required  by  law,  and  thus,  except 
as  specific  directions  or  prohibitions  are  found  elsewhere 
in  the  instrument,  the  constitution  commits  to  the  legisla- 
ture the  entire  question  of  the  powers  and  duties  of  all  the 
officers  of  the  executive  department,  their  relations  with  one 
another  and  the  manner  and  the  means  by  which  they  shall 
enforce  the  laws.  The  fact  that  such  officers  are  created 
by  the  constitution  does  not  confer  unrestricted  power  up- 
on them,  and,  except  as  to  such  rights  and  powers  as  they 
derive  from  the  various  provisions  of  the  constitution,  they 
are  entirely  subject  to  the  will  of  the  legislature. 

The  constitutions  of  1818  and  1848  contained  the  pro- 
vision that  the  executive  power  of  the  State  shall  be  vested 
in  a  Governor,  and  the  Federal  constitution  provides  that 
the  executive  power  shall  be  vested  in  a  President  of  the 
United  States,  but  it  was  never  held  that  these  provisions 
conferred  upon  the  Governor  in  the  one  case,  or  the  Presi- 
dent in  the  other,  the  right  to  proceed  in  the  enforcement 
of  the  law,  which  is  the  special  function  of  the  executive, 
according  to  his  own  will  and  pleasure,  unrestrained  and 
uninfluenced  by  the  action  of  the  legislative  department. 
Each  is  the  head  of  one  department  of  the  government, — 
the  executive, — charged  with  fhe  duty  of  taking  care  that 
the  laws  be  faithfully  executed,  but  each,  in  the  discharge 
of  his  duties,  is  subject  to  the  control  of  those  laws.  The 
legislature  may  impose  upon  any  or  all  of  the  executive 
officers  such  duties  as  it  sees  fit,  not  inconsistent  with  their 
duties  imposed  by  the  constitution;  may  change  such  du- 
ties from  time  to  time;  may  transfer  them  from  one  officer 
to  another,  and  may  require  two  or  more  of  such  officers 
to  co-operate  in  the  same  work  to  such  extent  as  it  may 
deem  best.     On  this  subject  it  was  said  by  the  Supreme 
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Court  of  the  United  States,  in  Kendall  v.  United  States, 
12  Pet.  524:  "The  theory  of  the  constitution  undoubtedly 
is  that  the  great  powers  of  the  government  are  divided  into 
separate  departments,  and  so  far  as  these  powers  are  de- 
rived from  the  constitution  the  departments  may  be  re- 
garded as  independent  of  each  other,  but  beyond  that  all 
are  subject  to  regulations  by  law  touching  the  discharge  of 
the  duties  required  to  be  performed.  The  executive  power 
is  vested  in  a  President,  and,  as  far  as  his  powers  are  de- 
rived from  the  constitution,  he  is  beyond  the  reach  of  any 
other  department,  except  in  the  mode  prescribed  in  the  con- 
stitution, through  the  impeaching  power.  But  it  by  no 
means  follows  that  any  officer  in  every  branch  of  that  de- 
partment is  under  the  exclusive  direction  of  the  President. 
Such  a  principle,  we  apprehend,  is  not,  and  certainly  can 
not  be,  claimed  by  the  President.  There  are  certain  politi- 
cal duties  imposed  upon  many  officers  in  the  executive  de- 
partment the  discharge  of  which  is  under  the  direction  of 
the  President,  but  it  would  be  an  alanning  doctrine  that 
Congress  cannot  impose  upon  any  executive  officer  any 
duty  they  may  think  proper  which  is  not  repugnant  to  any 
rights  secured  and  protected  by  the  constitution,  and  in 
such  cases  the  duty  and  responsibility  grow  out  of  and  are 
subject  to  the  control  of  the  law,  and  not  to  the  direction 
of  the  President.  And  this  is  emphatically  the  case  where 
the  duty  enjoined  is  of  a  mere  ministerial  character." 

It  is  finally  argued  that  the  act  violates  the  provision 
contained  in  section  i  of  article  5  of  the  constitution,  that 
the  Secretary  of  State,  together  with  other  executive  State 
officers,  shall  perform  such  duties  as  may  be  prescribed  by 
law.  The  only  duties  specifically  imposed  upon  the  Secre- 
tary of  State  by  the  constitution  are  found  in  section  9  of 
article  4,  which  directs  him  to  call  the  house  of  represen- 
tatives to  order  at  the  opening  of  each  new  assembly  and 
preside  over  it  until  a  temporary  presiding  officer  shall  have 
been  chosen  and  shall  have  taken  his  seat,  and  in  article  5, 
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by  section  i  of  which  he  is  required  to  reside  at  the  seat  of 
government  and  keep  the  public  records,  books  and  papers 
there;  by  section  4,  impliedly,  to  receive  and  transmit  to 
the  speaker  of  the  house  of  representatives  the  returns  of 
elections  for  the  officers  mentioned  in  section  3;  by  sec- 
tion 16,  impliedly,  to  receive  and  file  bills  passed  by  the 
General  Assembly  but  not  signed  by  the  Governor  and  not 
returned  to  the  General  Assembly  before  its  adjournment; 
by  section  20,  to  keep  an  account  of  all  moneys  received 
or  disbursed  by  him  from  all  sources  and  make  a  semi- 
annual report  thereof  to  the  Governor,  under  oath;  by  sec- 
tion 21,  to  make  a  report  to  the  Governor  at  least  ten  days 
before  each  regular  session  of  the  General  Assembly,  and 
to  furnish  to  the  Governor,  at  any  tirtie  he  may  require  it, 
information  in  writing,  under  oath,  upon  any  subject  re- 
lating to  the  condition,  management  and  expenses  of  his 
office ;  by  section  22,  to  keep  and  use  officially,  as  directed 
by  law,  the  great  seal  of  the  State.  The  legislature  cannot 
absolve  the  Secretary  of  State  from  the  i>erformance  of 
these  duties  or  impose  them  upon  another.  So  far  as  the 
constitution  confers  any  power  upon  him,  he  is  beyond  the 
reach  of  the  legislature.  It  cannot  deprive  him  of  the  cus- 
tody of  the  great  seal  of  State  or  authorize  another  offi- 
cer to  affix  it  to  any  document,  and  it  cannot  require  the 
public  records,  books  and  documents  to  be  kept  elsewhere 
than  at  the  capital.  But  the  Secretary  of  State  is  not  in- 
dependent of  the  legislature  in  the  performance  even  of 
these  duties.  He  is  subject  to  its  control  in  all  things 
connected  with  them,  where  the  constitution  has  not  im- 
posed a  limitation  upon  the  power  of  the  legislature.  What 
are  the  public  records,  books  and  papers  which  are  to  be 
kept  at  the  seat  of  government  must  be  ascertained  by  an 
examination  of  the  statutes.  They  are  only  such  records, 
books  and  papers  as  some  statute  names.  While  they  must 
be  kept  at  the  seat  of  government,  the  legislature  may  re- 
quire them  to  be  kept  in  the  State  house,  in  offices  pro- 
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vided  for  that  purpose.  While  no  other  officer  can  be 
authorized  to  use  the  great  seal,  the  Secretary  of  State  can 
use  it  only  as  directed  by  law.  The  legislature  may  regu- 
late the  form  in  which  the  records  and  accounts  shall  be 
kept  and  reports  shall  be  made,  and,  in  general,  control 
whatever  the  constitution  has  not  prescribed.  So  the  in- 
dependence of  the  legislature  on  the  part  of  the  Secretary 
of  State,  even  in  regard  to  his  closely  circumscribed  con- 
stitutional duties,  is  confined  within  narrow  limits.  Each 
of  the  several  executive  officers  mentioned  in  the  consti- 
tution, while  the  head  of  one  division  of  the  executive  de- 
partment, is  not  a  co-ordinate  officer  with  the  Governor. 
The  supreme  executive  power  is  lodged,  by  section  6  of 
article  5,  in  the  Governor,  who  is  the  head  of  the  executive 
department  under  the  present  constitution  no  less  than  un- 
der preceding  constitutions.  The  other  executive  officers 
named  are  entirely  subject  to  the  control  of  the  legislature 
in  the  conduct  of  their  offices,  except  where  the  constitu- 
tion, expressly  or  by  implication,  imposes  certain  duties  or 
confers  certain  powers,  or  where  the  name  of  the  office 
itself  implies  the  possession  of  certain  powers.  The  Attor- 
ney General  is  vested  with  many  powers  and  duties,  and 
these  appertain  to  his  office  under  the  constitution.  He 
cannot  be  deprived  of  these  common  law  functions  by  the 
legislature,  but  new  duties  may  be  imposed.  The  officers 
accept  their  offices  subject  to  such  burdens  as  the  legislature 
may  impose.  Their  duties  may  be  increased,  the  number 
of  their  assistants  may  be  diminished,  their  work  may  be 
made  more  burdensome  and  the  facilities  for  doing  it  les- 
sened. The  law  imposes  no  penalty  for  refusing  to  accept 
the  offices,  but  they  must  be  accepted  with  their  burdens. 

The  duties  of  the  Secretary  of  State  are  for  the  most 
part  ministerial,  and  it  is  so  averred  in  the  petition.  In 
fact,  his  is  a  clerical  office  and  its  duties  are  chiefly  of  a 
clerical  nature,  consisting  of  the  filing  and  keeping  of  such 
papers  and  records  as  the  legislature  may  direct  him  to  file 
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and  keep,  the  issuance  of  such  licenses  as  the  legislature 
authorizes  him  to  issue,  the  custody  and  care,  purchase  and 
distribution  of  such  public  property  or  supplies  as  the  legis- 
lature may  direct.  He  has  but  the  most  limited  authority 
except  as  he  receives  it  from  the  legislature,  and  occupies 
no  such  position  with  relation  to  the  State  government  as 
is  occupied  by  the  Secretary  of  State  of  the  United  States 
with  relation  to  that  government. 

The  petitioners  are  not  officers  of  the  State.  No  law 
has  ever  been  passed  creating  the  office  either  of  assistant 
chief  clerk,  chief  corporation  clerk  or  book-keeper  in  the 
office  of  the  Secretary  of  State.  The  only  recognition  such 
positions  have  ever  received  is,  that  from  session  to  ses- 
sion appropriations  of  varying  amounts  have  regularly  been 
made  for  the  payment  of  the  holders  of  them.  This 
amounts  to  no  more  than  authority  to  the  Secretary  of 
State  for  their  employment.  The  duties  performed  are  a 
part  of  those  imposed  upon  the  Secretary  of  State,  not  by 
the  constitution  but  by  statutes.  The  constitutional  duties 
of  the  Secretary  of  State  form  so  small  a  part  of  those  he 
is  required  to  perform  as  to  be  almost  negligible  in  quantity 
compared  with  his  statutory  duties.  They  have  not  varied 
substantially  since  the  adoption  of  the  first  constitution, 
which  require^  him  to  keep  a  fair  register  of  the  official 
acts  of  the  Governor,  and,  when  required,  to  lay  the  same, 
and  all  papers,  minutes  and  vouchers  relative  thereto,  be- 
fore either  branch  of  the  General  Assembly,  and  to  per- 
form such  other  duties  as  should  be  assigned  him  by  law. 
The  lang^ge  of  the  constitution  of  1848  was  the  same. 
The  first  legislature  under  the  constitution,  by  an  act  ai>- 
proved  March  i,  1819,  assigned  to  the  Secretary  the  duty 
of  keeping  the  acts,  laws  and  resolutions  of  the  General 
Assembly  and  other  papers  and  records.  (Laws  of  18 19, 
p.  87.)  From  that  time  to  this  the  legislature,  by  numer- 
ous acts  passed  from  time  to  time,  has  assigned  duties  to 
the  Secretary  of  State,  but  with  such  duties  as  the  legisla- 
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tiire,  in  the  course  of  fifty  years,  had  added  to  his  consti- 
tutional duties,  the  Secretary  of  State  in  1869  needed  only 
one  assistant,  though  he  employed  six  janitors  and  two 
night  watchmen.  (Debates  of  Const.  Conv.  1076.)  In  the 
forty  years  and  more  since  that  time  the  volume  of  busi- 
ness in  the  office  of  the  Secretary  of  State  has  had  a  very 
great  increase,  both  by  reason  of  the  unexampled  growth 
of  the  State  in  population,  wealth  and  business  and  of  the 
•addition  of  other  statutory  duties.  Some  of  the  duties  pre- 
scribed by  law  may  be  found  set  forth  in  Kurd's  Statutes 
of  1909,  chapters  124,  127,  128,  147,  114,  32. 

The  position  of  counsel  for  the  relators  is,  that  the  con- 
stitution directs  that  the  Secretary  of  State  shall  perform 
such  duties  as  may  be  prescribed  by  law;  that  when  any 
duty  is  prescribed  by  law  it  thereupon  becomes  a  duty  which 
the  Secretary  of  State  is  required  by  the  constitution  to 
perform;  that  being  required  to  perform  it,  he  may  do  it 
by  a  deputy  or  agent;  that  if  he  performs  it  by  a  deputy 
or  agent  the  act  so  done  by  his  agent  he  does  himself  and 
thus  the  constitution  is  complied  with,  but  that  if  he  is 
compelled  to  accept  a  deputy  or  agent  whom  the  law  au- 
thorizes some  other  person  to  select,  then  the  act  of  per- 
formance is  not  his  act,  but  the  duty  prescribed  by  law  to 
be  performed  by  the  Secretary  of  State  he  has  been  pre- 
vented from  performing,  and,  contrary  to  the  constitution, 
the  law  has  required  its  performance  by  another  person. 
The  argument  goes,  and  must  go,  to  the  extent  that  the  law 
can  exercise  no  control  whatever  over  any  appointment  un- 
der the  constitutional  executive  officers,  however  unimpor- 
tant. If  the  Secretary  of  State  is  authorized  to  provide  a 
janitor  for  a  building,  the  selection  must  be  the  personal 
act  of  the  officer,  which  he  cannot  delegate,  nor  can  his 
choice  be  restricted  in  any  way.  If  he  has  dozens  or  scores 
of  assistants  to  employ,  his  choice  is  absolute  and  uncon- 
trolled. The  only  control  the  legislature  can  exercise  is 
through  the  amount  of  money  it  may  appropriate.     It  is 
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also  argued  that  by  various  statutes  under  the  constitutions 
of  1818  and  1848,  certain  duties,  the  character  of  which 
were  well  known  and  understood,  became  a  part  of  the  of- 
ficial functions  of  the  Secretary  of  State;  that  the  power 
of  the  Secretary  of  State  to  appoint  deputies  and  assistants 
at  his  own  will  and  pleasure  had  been  exercised  and  ac- 
quiesced in  without  objection;  that  these  duties  and  this 
power  belonged  to  the  office  of  the  Secretary  of  State  at 
the  time  of  the  adoption  of  the  constitution  of  1870,  and 
were  therefore  adopted  by  that  constitution  and  became  a 
part  of  the  organic  law  of  the  State.  It  cannot,  however, 
be  maintained  that  the  statutory  duties  performed  by  the 
executive  officers  when  the  constitution  was  adopted  be- 
came at  that  time  unchangeable.  Section  i  of  the  schedule 
recognized  the  continuance  of  all  the  statutes  imposing  du- 
ties on  the  executive  officers,  and  the  constitution  contains 
no  evidence  of  an  intention  that  they  should  be  irrepealable. 
Such  statutes  continued  to  be  operative  as  statutes  under 
the  new  constitution  until  changed  by  the  legislature,  but 
the  power  of  the  legislatture  to  amend  or  repeal  them  was 
not  affected. 

The  declaration  that  the  officers  of  the  executive  de- 
partment shall  perform  such  duties  as  may  be  required  by 
law  was  not  intended  to  be  a  restriction  on  the  legislature. 
On  the  contrary,  it  removed  any  restriction  upon  the  pow-er 
of  the  legislature  to  require  of  such  officers  the  perform- 
ance of  any  duties,  that  might  be  implied  from  the  imposi- 
tion of  specific  duties  and  left  the  whole  question  open  to 
the  legislature.  The  legislature  could  determine  what  du- 
ties each  officer  should  perform  in  addition  to  those  spe- 
cifically mentioned  in  the  constitution,  and  when,  where, 
how  and  by  what  instruments  he  should  perform  those 
duties.  The  officer,  in  relation  to  the  State,  is  neither  a 
contractor  nor  an  employee.  In  relation  to  the  clerks  and 
employees  in  his  office  he  is  not  a  contractor  or  employer 
or  a  master.     The  officer  does  not  occupy  the  relation  of 
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an  independent  contractor,  and  arguments  founded  upon 
the  doctrines  of  contract,  master  and  servant  and  respottr 
deat  superior  have  no  application  and  little  analogy.  The 
duties  which  the  officer  is  required  to  perform  concern  the 
State.  He  must  perform  them,  not  because  he  has  con- 
tracted to,  but  because  the  law  has  imposed  them  on  his 
office.  The  employees  who  assist  him  are  not  his  employees 
but  employees  of  the  State.  The  work  they  are  engaged  in 
is  the  w^ork  of  the  State.  They  are  in  the  public  service, — 
not  private  service.  The  State,  and  not  the  officer,  employs 
and  pays  them,  and  he  is  not  liable  for  their  negligence. 
{Barker  v.  Chicago,  Peoria  and  St,  Louis  Railway  Co,  243 
111.  482;  Bowden  v.  Derby,  97  Me.  536;  McKenna  v.  Kim- 
ball, 145  Mass,  555.)  There  is  no  foundation  for  saying 
that  an  executive  officer  does  not  perform  a  duty  required 
of  him  by  law  because  he  performs  it  through  an  instrumen- 
tality selected  by  some  other  authority  in  the  manner  au- 
thorized by  law.  When  the  custodian  of  a  building,  whose 
janitors  are  appointed  and  placed  under  his  control  by  some 
other  authority,  is  required  to  keep  the  halls  and  rooms 
clean,  and  they  are  kept  clean  by  the  janitors  under  the  di- 
rection of  the  custodian,  it  is  a  straining  of  language  to  say 
that  this  duty  is  performed,  not  by  the  custodian  who  directs 
the  janitors,  but  by  the  authority  which  appointed  them. 
The  fact  that  for  many  years  the  legislature  appropriated 
sums  of  money  in  gross  for  the  payment  of  clerk  hire,  lab- 
orers, janitors,  policemen  and  watchmen,  without  any  speci- 
fication as  to  their  number,  time  of  service  or  rate  of  wages, 
and  permitted  the  Secretary  of  State  to  employ  such  as- 
sistants  at  his  discretion,  as  was  the  case  until  1895,  has 
no  tendency  to  indicate  that  this  officer  had  any  constitu- 
tional right  to  do  so.  While  he  was  not  required  to  per- 
fonn  his  duties  in  person,  he  was  required  to  perform  them 
all  for  the  compensation  fixed  by  law,  unless  the  legislature 
saw  fit  to  pay  clerks  or  other  assistants  for  him.     There 
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was  no  restriction  upon  the  legislature  in  regard  to  such 
assistants.  It  could  impose  such  regulations  and  conditions 
in  regard  to  them,  their  number,  duties,  manner  of  ap- 
pointment and  other  circumstances  of  their  employment,  as 
it  saw  fit.  Until  1895  there  was  no  regulation  as  to  the 
greater  number  of  such  assistants  A  gross  sum  was  ap- 
propriated for  their  payment.  Since  that  time  appropria- 
tions have  been  made,  for  the  most  part,  of  fixed  annual 
amounts  for  each  of  a  specified  number  of  clerks  and  other 
employees,  the  character  of  whose  employment  has  in  each 
case  been  definitely  stated,  but  the  personal  discretion  of 
the  various  executive  officers  as  to  the  individuals  who 
should  be  employed  has  been  left  undisturbed  until  191 1. 
The  act  under  consideration  provides  a  method  of  deter- 
mining who  these  individuals  shall  be.  It  takes  away  the 
uncontrolled  discretion  of  the  officers,  and,  with  the  object 
of  increasing  the  efficiency  of  the  public  service,  provides 
another  method  for  the  selection  of  persons  in  that  service. 
The  method  adopted,  both  for  appointments  and  promo- 
tions, is  through  free,  public,  competitive  and  practical  ex- 
aminations, having  reference  only  to  the  relative  capacity 
of  the  persons  examined  to  discharge  the  duties  of  the  po- 
sitions they  seek.  The  act  provides  for  the  classification  of 
all  offices  and  places  of  employment  in  the  public  service 
except  those  mentioned  in  section  11,  the  standardizing  of 
employment  in  each  grade,  and  the  keeping  of  a  record  of 
the  relative  efficiency  of  each  officer  and  employee  in  the 
classified  service.  It  is  based  on  the  principle  that  positions 
in  the  public  service  are  not  the  personal  or  political  per- 
quisites of  any  officer  or  fwirty,  and  ought  not  be  divided, 
after  a  political  campaign,  as  so  much  loot  of  actual  war- 
fare, but  that  competency,  merit  and  fitness  ought  to  be  the 
standard  for  all  appointments  or  promotions  in  the  public 
service.  That  principle  is  not  out  of  harmony  with  the 
general  spirit^  any  specific  provision  or  any  implied  doctrine 
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of  the  constitution  of  Illinois.  Whether  the  act  of  the 
legislature  is  such  as  most  certainly  to  secure  its  observance 
we  are  not  called  upon  to  decide.  It  is  enough  that  the 
legislature  has  the  power  to  pass  it. 

Our  attention  is  called  to  undesirable  results  that  might 
follow  an  attempt  by  the  commission,  conspiring  with  the 
Governor,  to  control  the  appointments  in  the  offices  of 
the  other  executive  officers.  Such  a  conspiracy  is  not  to 
be  presumed,  but  the  judicial  department  of  the  govern- 
ment is  bound  to  presume  that  the  other  two  departments 
are  actuated  by  honest  motives,  that  the  legislature  passed 
the  act  with  a  view  single  to  the  improvement  of  the  pub- 
lic service,  and  that  all  the  officers  of  the  executive  de- 
partment will  honestly  and  fairly  endeavor  to  enforce  it 
with  the  same  view. 

The  need  of  civil  service  laws  has  been  felt  in  other 
States,  and  they  have  been  adopted  by  the  national  govern- 
ment and  by  the  States  of  New  York,  Massachusetts  and 
Wisconsin.  The  Supreme  Courts  of  the  three  States  named 
have  sustained  the  validity  of  their  respective  laws,  and 
New  York  has  embodied  the  principle  in  its  constitution, 
adopted  in  1894.  {Rogers  v.  Buffalo,  123  N.  Y.  173; 
Opinion  of  Justices,  138  Mass.  601 ;  State  v.  Frear,  146 
Wis.  251.)  Much  that  was  said  in  the  cases  of  People  v. 
Kiplcy,  stipra,  and  People  v.  LoefHer,  supra,  is  applicable 
here,  although  the  act  under  consideration  in  those  cases 
referred  to  municipal  officers  only.  The  control  of  the  leg- 
islature over  the  appointment  of  officer^of  a  city  is  no  more 
absolute  than  it  is  over  those  of  the  State  where  not  limited 
by  the  constitution.  We  have  not  considered  the  various 
provisions  of  the  act  in  detail,  but  only  the  three  constitu- 
tional objections  urged  against  the  whole  act  as  applied  to 
the  Secretary  of  State.  The  record  does  not  disclose  any 
repugnance  between  the  act  in  question  and  the  constitu- 
tional duties  of  the  officers  of  the  executive  department. 
In  our  judgment,  so  far  as  any  objections  to  it  have  been 
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brought  to  our  attention,  the  act  is  a  valid  exercise  of  the 
legislative  power. 

The  writ  of  mandamus  will  be  denied. 

Writ  denied. 

Mr.  Justice  Cartwright,  specially  concurring: 

In  my  opinion  the  conclusion  that  the  peremptory  writ 
must  be  denied  is  correct,  for  the  reason  that  the  relators 
do  not  exercise  any  power  conferred  or  discharge  any  duty 
imposed  by  the  constitution  upon  the  Secretary  of  State. 
The  constitution  creates  an  executive  department,  consist- 
ing of  a  Governor,  Lieutenant  Governor,  Secretary  of 
State,  Auditor  of  Public  Accounts,  Treasurer,  Superintend- 
ent of  Public  Instruction  and  Attorney  General,  and,  in  the 
distribution  of  the  powers  of  the  government  into  the  leg- 
islative, executive  and  judicial,  declares  that  no  person  or 
collection  of  persons  being  one  of  those  departments  shall 
exercise  any  power  properly  belonging  to  either  of  the 
others,  except  as  expressly  directed  or  permitted  by  some 
provision  of  the  constitution.  No  attempt  was  made  to 
specify  in  detail  the  powers  or  duties  of  the  officers  of  the 
executive  department  which  were  not  to  be  exercised  by 
any  other  department  of  the  government,  and  no  such  spe- 
cification was  required.  The  constitution  gives  to  the  Sec- 
retary of  State  the  custody  of  the  great  seal,  and  requires 
him  to  file  in  his  office  any  bill  presented  to  him  by  the 
Governor,  with  his  objections  thereto,  after  the  adjourn- 
ment of  the  legislature,  but  his  designation  as  Secretary  of 
State  implies  the  performance  of  such  clerical  duties  as 
pertain  to  the  office  of  a  secretary,  such  as  the  filing  and 
preservation  of  State  documents  and  writing  and  preserv- 
ing public  records  of  the  State.  In  like  manner  the  duties 
of  a  treasurer  to  receive  and  safely  keep  the  public  funds 
are  implied  from  the  nature  of  the  office,  and  the  constitu- 
tion prohibits  paying  them  out  except  in  pursuance  of  an 
appropriation  made  by  law  and  on  the  presentation  of  a 
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warrant  issued  by  the  Auditor  thereon.  No  specification  in 
the  constitution  of  the  duties  of  an  Auditor  of  Public  Ac- 
counts was  required,  but  they  are  necessarily  implied  from 
the  title  of  the  office. 

It  is  a  legislative  function  to  provide  suitable  places  and 
means  for  the  performance  of  their  duties  by  the  officers 
of  the  executive  department,  but  it  is  not  within  the  power 
of  the  General  Assembly  to  deprive  them  of  the  powers 
conferred  upon  them  by  the  constitution,  either  in  express 
terms  or  by  implication  from  the  nature  and  designation  of 
the  office.  The  General  Assembly  could  not  provide  that 
the  papers  and  records  which,  under  the  constitution,  per- 
tain to  the  office  of  the  Secretary  of  State,  should  be  kept 
or  made  by  some  other  officer,  board  or  authority ;  that  the 
moneys  of  the  State  should  be  received,  kept  or  paid  out 
by  any  other  officer  than  the  Treasurer;  or  that  the  ac- 
counts against  the  State  should  be  audited  except  by  the 
Auditor  of  Public  Accounts.  It  necessarily  follows  that 
where  the  duties  of  a  Secretary  of  State  must  be  performed 
through  an  assistant,  the  General  Assembly  has  no  power 
to  designate  the  assistant  or  deputy,  either  directly  or 
through  any  board  or  other  authority.  The  assistant  or 
deputy  is  but  the  shadow  of  the  Secretary  and  must  per- 
form all  official  acts  in  his  name.  It  is  essential  to  the 
independence  of  the  Secretary  that  he  shall  have  perfect 
liberty  of  choice  and  full  power  of  selection,  upon  his 
own  personal  judgment  and  information,  of  those  through 
w-hom  he  discharges  personal  duties  imposed  upon  him  by 
the  constitution. 

There  is  a  constitutional  provision  that  the  officers  of 
the  executive  department  shall  perform  such  duties  as  may 
be  prescribed  by  law,  and  this  applies  to  the  Secretary  of 
State.  Many  duties  have  been  so  prescribed  by  the  Gen- 
eral Assembly,  but  unless  they  are  such  duties  as  are  im- 
plied from  the  title  of  the  office,  the  General  Assembly 
would  be  at  liberty  to  impose  them  upon  other  existing  of- 
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ficers,  or  officers  and  boards  created  by  law.  If  the  Gen- 
eral Assembly  may  prescribe  duties  to  be  performed  by  the 
Secretary  of  State,  it  can  at  any  time  take  them  away  and 
require  their  discharge  by  some  other  officer  or  some  board 
or  commission,  which  would  not  be  within  the  legislative 
power  if  the  duties  pertained  to  the  office  under  the  con- 
stitution. The  duties  of  the  relators  in  passing  upon  the 
legality  of  petitions  of  foreign  corporations  for  licenses  to 
do  business  in  this  State,  deciding  upon  matters  relating  to 
the  legality  of  foreign  and  domestic  corporations,  dispos- 
ing of  matters  regarding  the  formation  of  domestic  cor- 
porations or  changes  therein,  and  the  other  matters  men- 
tioned in  the  petition,  are  of  that  character  and  are  duties 
created  by  law  and  not  by  the  constitution.  Provisions  for 
the  selection  of  assistants  to  discharge  such  duties  do  not 
infringe  upon  the  constitutional  provision  separating  the 
powers  of  the  government  into  distinct  departments,  and 
prohibiting  the  exercise  of  powers  belonging  to  one  depart- 
ment by  any  person  or  collection  of  persons  constituting 
another  department. 

Mr.  Justice  Vickers,  dissenting: 

Believing  that  a  majority  of  the  members  of  this  court 
have  reached  an  erroneous  conclusion  upon  the  vital  ques- 
tions involved  in  this  case,  I  desire  to  state  the  reasons 
upon  which  I  base  my  dissent  therefrom.  The  -controlling 
facts  are  correctly  stated  by  Mr.  Justice  Dunn  in  his  opin- 
ion and  need  not  be  repeated. 

I  do  not  disagree  with  the  majority  opinion  as  to  the 
legal  questions  which  arise  out  of  the  facts  presented  by 
this  record.  Stripped  of  all  unnecessary  verbiage,  the  sole 
question  to  be  determined  is  whether  the  legislature  has  the 
power,  under  the  constitution,  to  take  from  the  executive 
officers  of  the  State  the  power  to  appoint  such  assistants 
and  subordinates  as  are  necessary  to  enable  them  to  dis- 
charge the  duties  required  of  such  officers  under  the  con- 
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stitution  and  laws  of  the  State.  To  this  question  the  ma- 
jority opinion  gives  an  affirmative  answer,  and  it  is  from 
that  conclusion  that  I  desire  to  dissent.  The  majority  opin- 
ion very  correctly  states  the  proposition  as  follows:  "If 
the  constitution  confers  upon  the  Secretary  of  State  *  *  * 
the  exclusive  power  of  appointment,  the  act  would  violate 
such  other  provision  if  it  tmdertook  to  take  such  exclusive 
power  from  him  and  confer  it  on  another."  In  the  above 
quotation  the  point  is  conceded  that  the  legislature  cannot 
deprive  the  Secretary  of  State  of  any  of  his  constitutional 
powers.  This  being  conceded,  if  it  can  be  shown  that  the 
power  to  appoint  necessary  clerks  and  assistants  is  con- 
ferred upon  the  Secretary  of  State,  either  by  express  pro- 
vision of  the  constitution  or  necessary  implication,  it  would 
seem  necessarily  to  follow  that  the  conclusion  reached  by 
the  majority  opinion  is  erroneous.  In  my  opinion  such 
power  is  necessarily  implied,  and  I  shall  briefly  state  the 
reasons  upon  which  I  base  this  view. 

Under  all  the  constitutions  that  have  been  adopted  since 
the  State  was  organized,  the  powers  of  the  State  govern- 
ment have  been  vested  in  the  three  distinct,  co-ordinate 
branches.  Thus,  under  the  constitution  of  1870  all  judi- 
cial power  is  vested  in  certain  enumerated  courts,  the  legis- 
lative power  in  the  legislature,  and  the  executive  power  in 
the  Governor  and  other  executive  officers  of  the  State.  In 
this  general  distribution  of  the  powers  of  government  the 
delegation  was  complete,  leaving  no  residuum  of  such  pow- 
ers to  be  subsequently  disposed  of.  Section  i  of  article  6 
of  the  constitution  provides:  "The  judicial  powers,  ex- 
cept as  in  this  article  is  otherwise  provided,  shall  be  vested 
in  one  Supreme  Court,  circuit  courts,  county  courts,  jus- 
tices of  the  peace,  police  magistrates,  and  such  courts  as 
may  be  created  by  law  in  and  for  cities  and  incorporated 
towns."  This  clause  of  the  constitution  has  uniformly  been 
held  to  completely  dispose  of  the  judicial  powers  of  the 
State,  and  to  prohibit  the  legislature  from  vesting  judicial 
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functions  in  any  courts  other  than  those  provided  for  in 
said  section  i,  and  the  Appellate  Court,  which  is  provided 
for  in  section  1 1  of  article  6. 

It  has  often  been  urged  by  members  of  the  legal  pro- 
fession,— and  not  without  good  reason, — ^that  our  judicial 
system  would  be  greatly  improved  if  we  had  an  appellate 
court  created  exclusively  for  appellate  court  duty  wholly 
distinct  from  our  circuit  courts.     But  the  difficulty  in  es- 
tablishing such  a  court  is,  that  all  of  the  judicial  powers  of 
the  State  have  been  delegated  to  the  courts  enumerated, 
leaving  no  residuum  of  power  in  the  legislature  to  create 
such  appellate  court,  or,  indeed,  any  court  of  any  class  or 
grade  not  specifically  provided  for  in  article  6  of  the  con- 
stitution.    In  speaking  of  this  clause  of  the  constitution, 
this  court,  in  Missouri  River  Telegraph  Co,  v.  First  Nat. 
Bank,  74  111.  217,  on  page  220,  said:     "The  first  section 
of  article  4  of  our  constitution  provides  that  the  judicial 
power  of  the  State,  except  as  otherw^ise  therein  provided, 
shall  be  vested  in  one  Supreme  Court,  circuit  courts,  county 
courts,  justices  of  the  peace,  police  magistrates,  and  in  such 
courts  as  may  be  created  by  law  in  cities  and  incorporated 
towns.     This  section  has  exhausted  the  judicial  poWer  of 
the  people  of  the  State.    It  is  there  fully  disposed  of,  leav- 
ing no  residuum.     There  is  nothing  in  that  article  that 
can  be  tortured  into  authority  to  confer  any  of  the  judicial 
powder  of  the  State  on  courts  of  other  States  or  the  Fed- 
eral courts,  hence  it  would  be  palpably  unconstitutional  to 
enact  such  a  law."     The  principle  announced  in  this  deci- 
sion has  never  been  departed  from  by  this  court. 

Section  i  of  article  4  provides  that  the  "legislative 
power  shall  be  vested  in  a  General  Assembly,  which  shall 
consist  of  a  senate  and  house  of  representatives,  both  to  be 
elected  by  the  people."  This  section  vests  all  legislative 
power  in  the  two  houses  of  the  General  Assembly,  and  the 
legislature  cannot  delegate  its  general  legislative  authority, 
and  whatever  of  legislation  is  enacted,  to  have  the  force 
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and  effect  of  a  law  of  the  State,  must  be  passed  in  ac- 
cordance with  the  constitution  by  such  General  Assembly. 
{Schweiker  v.  Husser,  146  111.  399.)  Section  i  of  article  5 
deals  with  the  executive  powers  of  the  government,  and 
vests  those  powers  in  the  Governor,  Lieutenant  Governor, 
Secretary  of  State,  Auditor  of  Public  Accounts,  Treasurer, 
Superintendent  of  Public  Instruction  and  Attorney  Gen- 
eral. All  of  the  executive  powers  of  the  government  are 
delegated  to  and  vested  in  the  executive  officers  named. 
No  one  would  pretend  that  the  legislature  could  create 
other  executive  State  officers  and  vest  such  newly  created 
officers  with  any  of  the  executive  powers  of  the  State.  As 
all  judicial  powers  are  vested  in  the  courts  enumerated  in 
article  6  of  the  constitution  and  all  legislative  powers 
vested  in  the  legislature  by  article  4,  so  is  all  executive 
power  vested  in  the  State  officers  enumerated  in  article  5, 
with  no  residuum  of  any  of  these  powers  remaining  to  be 
vested  in  other  officers  or  departments. 

When  the  executive  powers  of  the  State  were  delegated 
to  the  several  State  officers  enumerated  in  article  5  of  the 
constitution,  certain  specific  duties  were  mentioned  in  the 
constitution  to  be  perfonned  by  the  different  State  officers. 
Certain  duties  are  laid  upon  the  Governor,  others  upon 
the  Lieutenant  Governor,  and  still  others  upon  the  Secre- 
tary of  State  and  other  executive  officers  .named  in  the  con- 
stitution. It  must  be  borne  in  mind  that  there  is  a  clear 
distinction  between  a  duty  and  the  power  to  perform  it. 
The  legislature  may  prescribe  executive  duties  to  be  per- 
formed by  the  executive  officers  and  judicial  duties  to  be 
performed  by  the  judiciary,  but  the  power  and  authority 
of  the  officers  of  these  departments  to  perform  these  du- 
ties are  derived  from  the  constitution.  When  a  statute  is 
passed  by  the  legislature  creating  new  rights  and  prescrib- 
ing remedies,  designating  what  particular  court  authorized 
by  the  constitution  shall  determine  the  rights  and  admin- 
ister the  remedies,  there  is  no  delegation  of  additional  ju- 
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dicial  power,  but  the  power  of  the  courts  vested  by  the 
constitution  is  brought  to  bear,  by  legislative  direction,  upon 
new  rights  and  remedies.  It  would  be  absurd  to  say  that 
the  legislature  could  delegate  either  judicial  or  executive 
powers.  It  has  no  such  powers  and  hence  cannot  delegate 
them  to  other  departments. 

In  addition  to  the  duties  expressly  distributed  to  the 
several  executive  officers  of  the  State,  the  name  and  nature 
of  the  several  offices  created  necessarily  imply  that  other 
functions  shall  be  performed  by  the  various  executive  offi- 
cers. The  implications  from  the  provisions  of  a  constitu- 
tion are  as  important  as  its  express  provisions  and  have 
always  been  regarded  in  constating  the  constitution.  In 
respect  to  the  constitution  of  the  United  States  the  rule  is 
established  that  where  a  general  power  is  conferred  or  duty 
enjoined,  every  particular  power  necessary  for  the  exer- 
cise of  the  one  or  the  perfomiance  of  the  other  is  also  con- 
ferred. (Story  on  Constitution,  sec.  430;  United  States  w. 
Fisher,  2  Cranch,  358 ;  McCulloch  v.  Maryland,  4  Wheat. 
316.)  And  the  same  rule  has  been  applied  by  this  court 
to  our  constitution.  {Field  v.  People,  2  Scam.  79;  North- 
western Fertilising  Co.  v.  Village  of  Hyde  Park,  70  111. 
634.)  Cooley,  in  his  work  on  Constitutional  Limitations, 
on  page  78,  says :  "That  other  powers  than  those  expressly 
given  may  be,  and  often  are,  conferred  by  implication  is 
too  well  settled  to  be  doubted.  Under  every  constitution 
the  doctrine  of  implication  must  be  resorted  to  in  order 
to  carry  out  the  general  grants  of  power.  A  constitution 
cannot,  from  its  very  nature,  enter  into  a  minute  specifica- 
tion of  all  the  minor  powers  naturally  and  obviously  in- 
cluded in  it  and  flowing  from  the  great  and  important  ones 
which  are  expressly  granted.  It  is  therefore  established  as 
a  general  rule,  that  when  a  constitution  gives  a  general 
power  or  enjoins  a  duty,  it  also  gives,  by  implication,  every 
particular  power  necessary  for  the  exercise  of  the  one  or 

the  performance  of  the  other." 
« 5  4  —  3 
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When  the  office  of  Secretary  of  State  was  created  it 
had  a  well  defined  and  well  understood  meaning  in  the 
governmental  history  of  Illinois.  The  word  "secretary" 
is  synonymous  with  the  word  "clerk"  or  "scribe,"  and  it 
means  a  person  employed  to  write  orders,  records  and  the 
like,  so  that  the  title  "Secretary  of  State,"  in  and  of  itself 
implies  an  officer  who  is  charged  with  the  duties  of  keep- 
ing the  official  records  of  the  State, — not  only  as  regards 
the  acts  and  doings  of  the  chief  executive,  but  of  the  leg- 
islative branch  as  well.  If  one  desired  information  as  to 
the  official  transactions  of  a  city  he  would  naturally  expect 
to  find  the  record  with  the  city  clerk.  If  information  was 
desired  in  reference  to  the  corporate  action  of  a  private 
corporation  it  would  reasonably  be  expecte*d  that  the  sec- 
retary or  clerk  of  such  corporation  would  have  such  infor- 
mation on  his  books.  And  so  in  reference  to  the  Secretary 
of  State.  The  very  name  itself  implies  a  line  of  duties  that 
were  conferred  upon  the  Secretary  by  the  constitution  un- 
der the  doctrine  of  implied  powers.  When  the  office  of 
Secretary  of  State  was  created  by  the  constitution  of  1870 
all  of  the  powers  prescribed  by  the  constitution  were  cre- 
ated and  enjoined  upon  that  officer,  and  such  other  powers 
as  are  necessarily  implied  from  the  nature  of  the  office  as 
well  as  those  that  are  necessary  to  carry  out  those  expressly 
conferred.  It  was  well  known,  even  in  1870,  that  the  of- 
fice of  Secretary  of  State  involved  the  discharge  of  duties 
far  beyond  the  capacity  of  any  single  officer  to  perfonn. 
It  must  be  assumed  that  the  constitutional  convention  knew 
that  in  order  to  enable  the  Secretary  of  State  to  discharge 
the  duties  required  of  him  by  the  constitution  and  those 
that  are  clearly  implied  from  the  character  of  his  office,  it 
would  be  necessary  to  employ  numerous  clerks  and  assist- 
ants and  to  subdivide  the  duties  of  the  Secretary  into  de- 
partments, so  that  the  immense  volume  of  business  that 
necessarily  had  to  pass  through  that  office  could  be  sys- 
tematized and  performed.     Still,  with  those  facts  before 
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the  constitutional  convention,  no  express  provision  was 
made  for  the  appointment,  by  any  power  in  the  State,  of 
a  single  assistant  to  aid  this  officer  to  discharge  the  duties 
that  were  known  to  belong  to  his  office.  And  in  this  con- 
nection it  must  also  be  borne  in  mind  that  prior  to  the 
adoption  of  the  constitution  of  1870  it  had  been  the  uni- 
form practice  of  the  Secretary  of  State  and  other  executive 
officers  to  exercise  the  power  of  appointing  such  clerks  and 
assistants  as  were  necessary  to  enable  them  to  discharge 
their  constitutional  duties. 

In  view  of  these  facts  it  seems  to  me  so  clear  as  not  to 
admit  of  argument  or  doubt,  that  the  power  to  appoint  nec- 
essary subordinates  in  the  several  executive  offices  of  the 
State  government  was  necessarily  vested,  by  clear  impli- 
cation, in  the  several  officers  of  the  executive  department. 
I  think  the  constitution  should  be  construed  precisely  as 
though  there  was  an  express  provision  declaring  that  the 
Governor,  Lieutenant  Governor,  Secretary  of  State,  Aud- 
itor of  Public  Accounts,  Treasurer,  Superintendent  of  Pub- 
lic Instruction  and  Attorney  General  shall  each  have  the 
power  to  appoint  all  clerks,  deputies  and  assistants  that  may 
be  necessary  to  enable  such  officers  to  discharge  the  duties 
required  of  them.  If  such  express  provision  existed  in  the 
constitution  there  could  be  no  doubt  by  whom  the  power  to 
appoint  such  subordinates  should  be  exercised.  If  a  propo- 
sition to  insert  such  provision  in  the  constitution  had  been 
made,  in  all  probability  it  would  have  been  thought  un- 
necessary, since  from  the  very  beginning  of  the  State  the 
several  executive  officers  had  uniformly  and  without  ques- 
tion exercised  the  power  of  appointing  their  own  assistants 
and  helpers,  and  it  doubtless  would  have  been  said  that  no 
one  would  suppose  that  the  State  Treasurer  would  ever  be 
empowered  to  select  the  assistants  for  the  Attorney  Gen- 
eral, or  that  the  Superintendent  of  Public  Instruction  would 
be  authorized  to  name  a  book-keeper  in  the  State  Treas- 
urer's office  or  select  a  private  secretary  to  the  Governor. 
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Such  a  suggestion  would  have  been  treated  as  ridiculbus 
by  the  constitutional  convention,  and  it  is  a  matter  of  great 
surprise  to  me  that  a  proposition  no  less  absurd  should  re- 
ceive the  approval  of  a  majority  of  this  court. 

When  one  of  the  executive  officers  of  the  State  ap- 
points an  assistant  to  aid  him  in  performing  his  official 
duties,  what  sort  of  a  power  has  such  executive  officer  ex- 
ercised? It  is  an  act  done  in  furtherance  of  the  discharge 
of  his  executive  duties  and  is  made  necessary  by  the  fact 
that  the  duties  required  of  him  cannot  all  b^  performed  by 
him  personally.  But  the  act  of  appointing  is  the  exercise 
of  an  executive  power,  so  it  has  been  determined  by  the 
authorities  that  the  making  of  such  appointments  are  in 
their  nature  intrinsically  executive  acts.  (Mechem  on  Pub- 
lic Officers,  sec.  104,  and  cases  there  cited.)  When  the 
constitution  conferred  all  of  the  executive  powers  of  the 
State  on  the  State  officers  enumerated,  it  necessarily  by  a 
clear  implication  conferred  upon  such  executive  officers  the 
executive  power  to  appoint  such  necessary  assistants  as 
would  enable  them  to  discharge  the  duties  required  of 
them.  The  power  to  appoint  to  an  office  or  a  position  im- 
plies the  exercise  of  judgment  and  will.  The  decisions  of 
the  courts,  both  State  and  Federal,  are  to  the  effect  that 
the  word  "appointmeilt"  means  the  choice  of  a  person  to 
fill  an  office  and  that  the  selection  of  one  for  such  appoint- 
ment constitutes  the  essence  of  the  transaction;  that  the 
selection  must  be  the  discretionary  act  of  the  officer  clothed 
with  the  power  of  appointment,  and  while  he  may  listen  to 
the  recommendations  or  advice  of  others,  yet  the  selection 
must  be,  in  its  final  determination,  his  act,  and  it  has  never 
been  regarded  or  held  to  be  merely  ministerial.  (People 
V.  Mosher,  163  N.  Y.  32;  57  N.  E.  Rep.  88.)  It  is  a  mere 
begging  of  the  question  to  say  that  under  the  Civil  Service 
law  the  commission  merely  designates  the  person  who  is, 
in  fact,  appointed  by  the  executive  officer.  It  would  be 
just  as  logical  to  say  that  a  patient  who  takes  the  medi- 


lpril,'12.]  The  People  v,  McCullough.  87 

cine  prescribed  for  him  by  the  doctor  is  his  own  physician. 
The  executive  officer  who  takes  into  his  confidential  service 
whoever  conies  to  the  door  properly  recommended  by  the 
civil  service  commission  has  nothing  to  do  with  the  ap- 
pointment. His  hands  are  tied  and  his  powers  gone,  and 
he  has  nothing  to  do  but  to  use  such  material  as  is  offered 
to  him,  however  unfit  such  candidates  may  be  according  to 
the  best  judgment  of  the  officer  who  by  the  constitution  is 
charged  with  the  performance  of  the  duties  for  which  such 
assistant  has  been  provided.  In  my  opinion  the  civil  ser- 
vice commission  has  no  more  power,  under  the  constitu- 
tion, to  appoint  necessary  assistants  to  the  executive  officers 
of  the  State  than  they  would  have  to  pass  a  law  or  decide 
a  case  pending  in  this  court. 

The  cases  of  People  v.  Kipley,  171  111.  44,  and  People 
V.  LoefHer,  175  id.  585,  involve  the  validity  of  a  civil  ser- 
vice act  in  its  application  to  municipal  services  created  by 
the  legislature,  and  what  is  there  said  has  no  application  to 
the  present  law,  which,  in  effect,  deprives  the  constitutional 
executive  officers  of  the  State  of  their  powers.  This  court, 
in  the  LoefHer  case,  was  careful  to  point  out  the  distinc- 
tion between  an  office  created  by  the  constitution  and  that 
created  by  the  statute,  and  what  was  decided  in  that  case 
was  expressly  limited  to  the  latter  class  of  offices.  A  care- 
ful analysis  of  the  majority  opinion  will  disclose  the  fact 
that  there  is  not  a  single  authority  cited  which  supports 
the  proposition  that  the  legislature  may  interfere  with  the 
power  of  a  constitutional  officer  to  appoint  his  necessary 
assistants.  So  far  as  the  research  of  court  and  counsel  in 
this  case  discloses,  no  such  authority  exists.  On  the  other 
hand,  every  court  of  last  resort  that  has  dealt  with  this 
question  has  reached  a  conclusion  contrary  to  that  reached 
by  the  majority  opinion.  {People  v.  Angle,  109  N.  Y. 
564;  Bolton  V.  Albertson,  55  id.  50;  Meftges  v.  City  of 
Albany,  56  id.  374;  In  re  Janitor  of  Supreme  Court,  35 
Wis.  410;  State  of  Indiana  v.  Noble,  118  Ind.  35;  State 
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V.  Denney,  ii8  id.  382;  State  v.  Worrell,  121  id.  495; 
I  Dillon  on  Mun.  Corp. — 5th  ed. — 387,  397.)  According 
to  my  view  the  majority  opinion  is  contrary  to  sound  rea- 
son, not  supported  by  authority,  and,  in  fact,  nullifies  those 
wholesome  provisions  of  the  constitution  that  were  or- 
dained to  prevent  the  usurpation  by  one  department  of  the 
government  of  the  powers  and  duties  belonging  to  another. 
If  the  conclusion  to  be  drawn  from  the  concurring  opin- 
ion of  Mr.  Justice  Cartwright  were  applied  in  the  case  at 
bar,  it  would  necessarily  result  in  awarding  the  writ  for  at 
least  two  of  the  relators.  As  I  understand  his  special  con- 
currence, his  view  is  that  the  legislature  cannot  interfere 
with  the  appointment  of  any  assistants  to  any  executive 
officer  that  are  necessary  to  enable  such  officer  to  perform 
the  duties  required  of  him  by  the  constitution  or  that  are 
clearly  implied  from  the  title  of  his  office;  that  the  Civil 
Service  law  can  only  be  properly  applied  to  such  subordi- 
nates as  are  required  to  perform  that  class  of  services  which 
might  as  well  be  assigned  to  one  officer  as  to  another.  By 
reference  to  the  petition  filed  by  the  relators  it  will  be  seen 
that  one  of  the  petitioners  is  the  chief  clerk  in  the  Secre- 
tary of  State's  office,  another  is  the  book-keeper  in  the  office 
of  the  Secretary  of  State  and  the  other  is  the  chief  corpo- 
ration clerk  in  the  Secretary's  office.  The  constitution,  by 
section  i  of  article  5,  provides  that  the  Secretary  of  State 
shall  reside  at  the  seat  of  government  and  "keep  the  public 
records,  books  and  papers  there,  and  shall  perform  such 
duties  as  may  be  prescribed  by  law,"  and  by  section  20  of 
said  article  it  is  provided  that  "an  account  shall  be  kept 
by  the  officers  of  the  executive  department,  and  of  all  the 
public  institutions  of  the  State,  of  all  moneys  received 
or  disbursed  by  them,  severally,  from  all  sources,  and  for 
every  service  performed,'*  and  that  each  of  said  officers 
shall  make  a  semi-annual  report  thereof  to  the  Governor, 
under  oath.  To  perform  the  duties  expressly  required  un- 
der these  constitutional  provisions  it  is  indispensably  nee- 
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essary  that  the  Secretary  of  State  should  have  both  clerks 
and  book-keepers  to  assist  him.  Then,  if  the  legislature  can 
not  interfere  with  the  selection  of  such  clerks  and  assistants 
as  are  necessary  to  enable  the  officer  to  discharge  his  consti- 
tutional duties  and  those  necessarily  implied  from  the  title 
of  his  office,  how  can  it  be  said  that  the  civil  service  com- 
mission can  designate  who  is  to  fill  the  positions  of  relators 
or  exercise  any  control  over  them?  If  the  line  of  distinc- 
tion is  observed  which  is  pointed  out  in  the  concurring  opin- 
ion of  Mr.  Justice  Cartwright,  the  writ  should  be  awarded 
in  this  case  as  to  two  of  the  relators. 

Parmer  and  Cooke,  JJ.  :  We  agree  with  the  views 
expressed  in  the  foregoing  dissenting  opinion  of  Mr.  Jus- 
tice Vickers. 


Horace  A.  Coon  et  ak  Defendants  in  Error,  vs.  John 
McNelly  et  al. — (Albert  H.  Johnson,  Plaintiff  in 
Error. ) 

Opinion  Hied  April  iS,  jgi2. 

1.  Wills — circumstances  surrounding  testator  may  he  consid- 
ered. In  ascertaining  the  intention  of  the  testator,  the  relation  of 
the  parties,  the  nature  and  situation  of  the  subject  matter,  the 
purpose  of  the  instrument  and  the  motives  which  might  reasonably 
be  supposed  to  have  influenced  the  testator  in  the  disposition  of 
his  property  may  be  considered. 

2.  Same — rule  excluding  evidence  to  explain  will  does  not  ex- 
tend to  circumstances  surrounding  testator.  The  rule  concerning 
the  exclusion  of  evidence  offered  to  explain  written  instruments 
docs  not  extend  to  the  exclusion  of  the  circumstances  in  which  a 
testator  was  placed  or  the  collateral  facts  surrounding  him  at  the 
time  the  will  was  executed. 

3.  Same — when  the  word  "grandchildren**  will  he  held  to  mean 
"step-grandchildren."  A  devise  to  the  testator's  "grandchildren" 
will  be  held  to  mean  the  grandchildren  of  the  testator's  second 
wife,  where  it  appears  that  the  testator  left  no  children  or  grand- 
children of  his  own  but  that  he  always  referred  to  his  second 
wife's  grandchildren  as  his  grandchildren. 
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Writ  of  Error  to  the  Circuit  Court  of  Monroe  county ; 
the  Hon.  W.  E.  Hadley,  Judge,  presiding. 

Johnson,  Johnson  &  W.  L.  Coi^ey,  for  plaintiff  in 
error. 

Charles  Morrison,  and  A.  C.  BoIvLINGER,  for  defend- 
ants in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

Certain  of  the  defendants  in  error  filed  a  bill  in  the  cir- 
cuit court  of  Monroe  county  against  other  defendants  in 
error  and  the  plaintiff  in  error,  Albert  H.  Johnson,  asking 
for  the  partition  of  lands  devised  under  the  will  of  E.  L. 
Morrison,  deceased.  From  the  decree  construing  that  will 
and  ordering  the  partition  this  wTit  of  error  was  sued  out. 

The  cause  was  heard  by  the  circuit  court  on  an  agreed 
stipulation  of  facts.  Morrison  died  testate  on  October  20, 
19 10.  His  will,  after  providing  for  the  payment  of  just 
debts  and  funeral  expenses  and  for  certain  specific  legacies, 
reads  (clause  7)  :  "I  give  and  bequeath  all  the  remain- 
der of  my  estate,  both  real  and  personal,  including  lands, 
notes  and  moneys,  to  my  grandchildren."  Morrison  left  no 
widow,  father,  mother,  sister,  child  or  children  or  descend- 
ants of  any  deceased  sister,  brother  or  child,  but  left  as  his 
only  surviving  heir-at-law  the  plaintiff  in  error,  Johnson, 
who  was  a  brother  of  the  half  blood.  Some  years  before 
his  death  Morrison  married  a  widow,  Mrs.  Susan  Mat- 
tingly,  who  had  by  a  former  marriage  three  children.  Mrs. 
Morrison  predeceased  her  husband.  Her  three  children 
were  all  married  at  the  time  of  the  testator's  death.  One 
had  one  child,  another  two  children  and  another  nine,  all 
of  said  twelve  children  being  grandchildren  of  Mrs.  Mor- 
rison. While  he  had  no  grandchildren  of  his  own,  Mor- 
rison had  at  all  times  since  his  marriage  to  Mrs.  Mattingly 
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referred  to  her  grandchildren  as  his  grandchildren.  After 
his  marriage  with  Mrs.  Mattingly  her*three  children,  who 
were  then  twelve,  fourteen  and  sixteen  years  old,  respec- 
tively, lived  for  several  years  with  them  as  members  of  the 
family.  The  grandchildren  of  Mrs.  Morrison  had  always 
referred  to  and  called  the  testator  "grandfather/'  At  the 
time  the  will  was  executed  the  testator  did  not  know 
whether  the  half  brother,  plaintiff  in  error,  was  living,  as 
clause  4  of  the  will  reads:  "I  give  and  bequeath  to  my 
half  brother,  Albert  H.  Johnson,  one  thousand  dollars 
($1000.)  I  not  knowing  where  he  is,  I  order  my  executor 
to  put  an  advertisement  in  the  St.  Louis  Globe-Democrat 
and  Post-Dispatch  daily  for  one  week,  and  if  he  is  not 
found  in  three  years  the  said  thousand  dollars  is  to  go  to 
John  Mattingly.".  On  these  facts  the  chancellor  decreed 
that  under  clause  7  of  the  will  the" testator  left  the  remain- 
der of  his  property  to  the  twelve  grandchildren  of  his  wife. 

It  is  contended  by  plaintiff  in  error  that  extrinsic  evi- 
dence was  improperly  admitted  to  show  what  persons  tes- 
tator meant  by  "my  grandchildren,"  in  said  clause;  that  as 
he  had  no  grandchildren  the  property  purported  to  be  de- 
vised by  said  clause  7  is  intestate .  and  went  by  descent  to 
plaintiff  in  error,  as  testator's  sole  heir-at-law ;  that  in  this 
will  there  is  a  want  of  persons  to  take  under  the  clause 
in  question. 

In  construing  wills  the  paramount  nde  is  to  ascertain 
the  intention  of  the  testator  and  give  it  effect  if  not  pro- 
hibited by  law.  (Bradsby  v.  Wallace,  202  111.  239.)  In 
seeking  this  intention  the  relation  of  the  parties,  the  nature 
and  situation  of  the  subject  matter,  the  purpose  of  the  in- 
strument and  the  motives  which  might  reasonably  be  sup- 
posed to  influence  the  testator  in  the  disposition  of  his  prop- 
erty may  be  considered.  {Wardner  v.  Baptist  Memorial 
Board y  232  111.  606.)  The  rule  as  to  the  exclusion  of  evi- 
dence offered  to  explain  written  instruments  does  not  ex- 
clude the  circumstances  in  which  testator  was  placed  or  the 
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collateral  facts  surrounding  him  at  the  time  the  will  was 
executed,  (i  Greenleaf  on  Evidence,  sec.  297.)  "The  law 
is  not  so  unreasonable  as  to  deny  to  the  reader  of  any  in- 
strument the  same  light  which  the  wrijter  enjoyed."  Wig- 
ram  on  Wills,  (2d  Am.  ed.)  161 ;  Decker  v.  Decker,  121 
111.  341. 

For  the  purpose  of  determining  the  object  of  a  testator  s 
bounty  a  court  may  inquire  into  every  material  fact  relat- 
ing to  the  person  who  claims  to  be  interested  under  the  will, 
in  order  to  identify  the  person  intended  by  the  testator  as 
a  legatee.  (Wigram  on  Wills, — 2d  ed. — prop.  5,  p.  142.) 
This  learned  author  says :  "The  necessary  consequence,  in 
such  a  case,  of  bringing  the  words  of  the  will  into  contact 
with  the  circumstances  to  which  they  refer  must  be  to  de- 
termine the  identity  of  the  person  intended."  (2  Wigram 
on  Wills,  p.  155,  and  cases  cited.)  If  the  word  "child," 
"children,"  "grandchildren,"  "son"  or  "family"  is  used  in 
a  will,  "parol  evidence  is  admissible  of  any  extrinsic  cir- 
cumstances tending  to  show  what  person  or  persons  or  what 
things  were  intended  by  the  party,  or  to  ascertain  his  mean- 
ing in  any  other  respect."  (i  Lewis'  Greenleaf  on  Evi- 
dence, sec.  288.)  A  nickname  has  been  held  a  sufficient 
description  of  the  object  of  a  testator's  bounty,  it  being 
proved  that  the  testator  was  in  the  habit  of  calling  the  lega- 
tee by  such  name.  So,  also,  a  name  gained  by  reputation, 
though  not  strictly  appropriate,  has  been  held  a  sufficient 
description  of  the  person  intended.  (Wigram  on  Wills, — 
2d  ed. — prop.  5,  p.  144.) 

Tested  by  the  principles  of  law  laid  down  in  these 
authorities  and  interpreting  the  will  in  the  light  of  the  sur- 
rounding circumstances  at  the  time  it  was  executed,  mani- 
festly the  testator  meant  by  the  words  "my  grandchildren" 
the  grandchildren  of  his  wife. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Max  Eisen,  Petitioner,  vs.  Michael  Zimmer,  Sheriff, 

Respondent. 

Opinion  Hied  April  i8,  1^12, 

1.  Habeas  corpus — party  in  custody  under  a  judgment  may  he 
discharged  when  judgment  ceases  to  he  operative.  One  who  is 
lawfully  in  custody  under  a  judgment  is  entitled  to  his  discharge 
on  writ  of  habeas  corpus  in  case  the  judgment  becomes  inoperative 
subsequent  to  his  imprisonment. 

2.  Same — on  habeas  corpus  the  court  may  determine  whether 
judgment  of  other  court  has  been  paid.  The  rule  that  no  court, 
upon  writ  of  habeas  corpus,  can  review  or  overturn  the  judgment 
of  another  court  which  had  jurisdiction  of  the  parties  and  the 
subject  matter,  does  not  preclude  an  inquiry  on  habeas  corpus  into 
the  question  whether  the  judgment  of  another  court  has  been  paid 
or  has  otherwise  ceased  to  be  operative. 

3.  Same — when  a  prisoner  is  entitled  to  discharge.  One  im- 
prisoned by  virtue  of  an  execution  against'  the  body,  issued  on  a 
joint  judgment  in  an  action  for  damages  for  false  arrest,  is  en- 
titled to  be  discharged  on  habeas  corpus  when  his  co-defendant 
pays  the  joint  judgment;  and  the  finding  of  the  court  in  the 
habeas  corpus  suit  that  the  judgment  has  been  paid  cannot  be  re- 
viewed in  a  subsequent  mandamus  proceeding  to  compel  the  sher- 
iff to  re-arrest  the  defendant  on  the  original  execution.  (People 
V.  Zimmer,  252  111.  9,  distinguished.) 

Original  petition  for  mandamus. 
Joseph  Kohn,  for  petitioner. 
John  Stei.k,  for  respondent. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  original  petition  filed  in  this  court  by  Max 
Eisen  against  Michael  Zimmer,  sheriff  of  Cook  county, 
praying  for  a  writ  of  mandamus  to  compel  said  Michael 
Zimmer,  as  sheriff,  to  apprehend  Jacob  Rubenfeld  and  con- 
fine him  in  the  county  jail  of  Cook  county  in  accordance 
with  the  command  of  a  certain  execution  against  the  body 
of  said  Jacob  Rubenfeld  issued  by  the  clerk  of  the  circuit 
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court  of  Cook  county  and  directed  to  said  Michael  Zimnier, 
as  sheriff,  in  a  certain  action  on  the  case  commenced  in  said 
court  wherein  Max  Eisen  was  plaintiff  and  Jacob  Ruben- 
feld  and  Max  Kornreich  were  defendants,  and  wherein  a 
judgment  for  $500  and  costs  was  rendered  in  favor  of  the 
plaintiff  and  against  said  defendants. 

The  petition  averred  that  on  March  9,  1906,  there  was 
commenced  in  the  circuit  court  of  Cook  county  by  Max 
Eisen,  against  Jacob  Ruben  f eld  and  Max  Kornreich,  a  cer- 
tain action  on  the  case  in  which  a  declaration  was  filed, 
wherein  it  was  averred,  among  other  things,  that  said  Ja- 
cob Rubenfeld  and  Max  Kornreich  had  theretofore  falsely, 
willfully  and  maliciously,  and  without  reasonable  or  prob- 
able cause,  caused  a  warrant  to  be  issued  by  a  justice  of 
the  peace  of  Cook  county  and  the  said  Max  Eisen  to  be 
arrested  upon  said  warrant  and  to  be  imprisoned  upon  the 
charge  of  perjury  in  the  county  jail  of  said  county,  and 
that  upon  a  trial  before  said  justice  of  the  peace  said  Max 
Eisen  was  discharged;  that  the  defendants,  Jacob  Ruben- 
feld and  Max  Kornreich,  filed  a  plea  of  the  general  issue 
to  said  declaration,  and  upon  said  cause  being  tried  in  the 
circuit  court  of  Cook  county  before  a  jury,  a  verdict  was 
returned  and  a  judgement  was  rendered  in  favor  of  the 
plaintiff.  Max  Eisen,  and  against  the  defendants,  Jacob  Ru- 
benfeld and  Max  Kornreich,  for  the  sum  of  $500  and  costs; 
that  thereupon  an  execution  against  the  body  of  said  de- 
fendants was  ordered  by  the  court  to  issue,  which  was  done 
accordingly  and  delivered  to  Michael  Zimmer,  as  sheriff,  to 
execute;  that  Michael  Zimmer,  as  sheriff,  arrested  Jacob 
Rubenfeld  bv  virtue  of  said  writ  of  execution  and  incar- 
cerated  him  in  the  county  jail  of  Cook  county;  that  there- 
upon said  Jacob  Rubenfeld  presented  a  petition  for  a  writ 
of  habeas  corpus  to  Judge  Gil^bons,  one  of  the  circuit  judges 
of  Cook  county,  which  writ  w^as  issued,  and  that  said  Jacob 
Rubenfeld  was  brought  before  Judge  Gibbons  and  was  ad- 
mitted to  bail  and  was  afterwards  remanded  into  custody 


Ipril/Il]  ElSEN  V.  ZiMMBR.  45 

of  said  Michael  Zimmer,  as  sheriff;  that  thereafter  said 
Jacob  Ruben  f eld  presented  a  second  petition  for  a  writ  of 
habeas  corpus  to  Judge  Windes,  another  one  of  the  circuit 
judges  of  Cook  county,  to  be  discharged  from  imprison- 
ment under  and  by  virtue  of  the  writ  of  execution  against 
his  body,  by  which  he  was  being  held  by  said  Michael  Zim- 
mer, as  sheriff,  to  satisfy  the  judgment  rendered  against  him 
and  Max  Kornreich  in  favor  of  Max  Eisen,  and  that  upon 
a  hearing  the  said  Jacob  Ruben  f eld  was  discharged  and  re- 
leased from  imprisonijient  under  said  writ  by  virtue  of  an 
order  entered  in  said  habeas  corpus  proceeding  by  Judge 
Windes.  It  is  also  averred  in  the  said  petition  that  Judge 
Windes  in  said  habeas  corpus  proceeding  was  without  ju- 
risdiction to  discharge  said  Jacob  Rubenfeld  from  impris- 
onment under  said  writ,  and  that  said  order  of  discharge 
w^as  void  and  that  the  release  and  discharge  of  said  Jacob 
Rubenfeld  was  unlawful,  and  that  Jacob  Rubenfeld  should 
be  re-arrested  by  said  Michael  Zimmer,  as  sheriff,  and  con- 
fined in  the  county  jail  of  Cook  county  by  virtue  of  said 
w'rit  of  execution  against  his  body,  held  by  said  sheriff, 
until  said  execution  was  satisfied. 

The  answer  filtd  to  said  petition,  among  other  things, 
averred  that  the  writ  of  execution  in  the  hands  of  the  said 
Michael  Zimmer,  as  sheriff,  issued  against  the  body  of  Ja- 
cob Rubenfeld,  appeared  upon  its  face  to  be  void  for  want 
of  jurisdiction  in  the  circuit  court  to  render  a  judgment 
against  Jacob  Rubenfeld  which  authorized  an  execution 
to  issue  against  his  body,  and  it  was  further  averred  that 
the  petition  in  the  habeas  corpus  proceeding  before  Judge 
Windes  averred  the  judgment  upon  which  said  execution 
was  issued  was  a  joint  judgment  against  Jacob  Rubenfeld 
and  Max  Kornreich,  and  that  said  Max  Kornreich,  who 
was  a  joint  judgment  debtor  with  said  Jacob  Rubenfeld, 
had  paid  and  satisfied  said  judgment,  and  that  in  conse- 
quence of  the  payment  and  satisfaction  of  said  judgment 
the  said  Jacob  Rubenfeld  was  entitled  to  be  discharged  from 
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imprisonment  under  and  by  virtue  of  the  execution  against 
his  body,  held  by  said  Michael  Zimmer,  as  sheriff.  To  said 
answer  Max  Eisen  has  filed  a  general  demurrer,  and  the 
question  here  presented  for  decision  is,  should  a  writ  of 
mandamus  issue  in  this  cause  commanding  Michael  Zimmer, 
as  sheriff,  to  re-arrest  the  said  Jacob  Rubenfeld  and  confine 
him  in  the  county  jail  of  Cook  county  by  virtue  of  said 
writ  of  execution  against  his  body,  theretofore  issued  to 
Michael  Zimmer,  as  sheriff,  notwithstanding  the  order  of 
discharge  entered  by  Judge  Windes  in  said  habeas  corpus 
proceeding. 

The  answer  filed  to  the  petition  for  a  writ  of  mandamus 
in  this  cause  avers  that  the  petition  presented  to  Judge 
Windes  for  a  writ  of  habeas  corpus  averred  that  the  judg- 
ment upon  which  the  writ  of  execution  against  the  body  of 
Jacob  Rubenfeld  issued  and  by  virtue  of  which  he  was  be- 
ing held  by  Michael  Zimmer,  as  sheriff,  was  a  joint  judg- 
ment against  said  Jacob  Rubenfeld  and  Max  Komreich  and 
that  said  judgment  had  been  paid  and  satisfied  by  Max 
Komreich,  and  the  demurrer  filed  to  the  answer  in  this 
court  by  Max  Eisen  admitted  those  averments  to  be  true. 
In  view  of  the  admissions  of  record  thus  made  in  this  court, 
it  would  seem  to  be  too  clear  for  argument  that  Judge 
Windes  had  jurisdiction  to  determine  whether  Jacob  Ru- 
benfeld was  entitled  to  be  discharged  from  imprisonment 
under  and  by  virtue  of  the  writ  of  execution  against  his 
body,  held  by  Michael  Zimmer,  as  sheriff,  as  section  22  of 
chapter  65,  entitled  "Habeas  Corpus,"  provides  that  if  it 
appears  that  a  prisoner  is  in  custody  by  virtue  of  process 
from  a  court  and  that  the  original  imprisonment  was  law- 
ful, the  prisoner  shall  not  be  discharged  unless  it  appears 
that  some  act  has  subsequently  taken  place  by  virtue  of 
which  the  prisoner  has  become  entitled  to  his  discharge, 
in  which  event  he  may  be  discharged  by  writ  of  habeas 
corpus, — and  such  was  the  common  law.  The  rule  of  the 
common  law  upon  the  subject  is  thus  announced  in  vol- 
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"^€  i5>  p2^e  171,  of  the  American  and  English  Encyclo- 
pedia of  Law :  "A  person  in  custody  under  a  judgment  is 
entitled  to  be  discharged  on  habeas  corpus  if  the  judgment 
has  ceased  to  be  operative  because  of  any  matter  ex  post 
facto,  as  where  the  prisoner  has  been  pardoned,  or  the 
period  of  imprisonment  to  which  he  was  sentenced  has 
expired,  or  where  the  judgment  by  virtue  of  which  he  was 
confined  has  been  reversed  or  otherwise  superseded." 

The  circuit  court  had  jurisdiction  of  the  subject  matter 
of  the  suit  between  Max  Eisen  and  Jacob  Rubenfeld  and 
Max  Kornreich,  and  the  judgment  entered  in  that  case, 
which  culminated  in  the  writ  upon  which  Jacob  Rubenfeld 
was  arrested  and  incarcerated  in  the  county  jail  of  Cook 
county,  could  not  be  impeached  or  the  subject  matter  of  the 
suit  re-tried  in  the  habeas  corpus  proceeding  before  Judge 
Windes,  (People  v.  Zimmer,  252  111.  9,)  and  that  was  not 
sought  to  be  done,  but  Judge  Windes  in  that  habeas  corpus 
proceeding  had  the  undoubted  right  to  hear  and  determine 
the  question  whether  the  judgment  upon  which  the  writ  by 
virtue  of  which  Jacob  Rubenfeld  was  being  held  had  been, 
subsequent  to  its  rendition,  paid  and  satisfied,  and  if  he 
found  it  had  been  paid  and  satisfied,  to  discharge  Jacob 
Rubenfeld,  as  the  execution  against  his  body  could  have  no 
life  after  the  judgment  upon  which  it  was  issued  had  been 
paid  and  satisfied.  It  would  be  a  great  hardship,  and  un- 
lawful, to  keep  Jacob  Rubenfeld  in  jail  to  compel  him  to 
satisfy  a  judgment  which  had  been  paid  and  satisfied,  and 
such  wrong,  if  shown  to  be  inflicted  upon  him,  could  be 
relieved  against  by  the  writ  of  habeas  corpus. 

It  is  urged  that  the  judgment  against  Jacob  Rubenfeld 
and  Max  Kornreich,  as  a  matter  of  fact,  has  not  been  paid. 
This  fact  is  one  which  does  not  affect  the  question  here. 
This  record  shows  that  Judge  Windes  had  jurisdiction  to 
determine  that  question  in  the  habeas  corpus  case,  and  he 
determined  it  against  the  relator  by  discharging  the  pris- 
oner. 
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It  is  also  said  that  the  proper  practice  would  have  been 
for  Jacob  Ruben f eld  to  have  appeared  in  the  circuit  court 
where  the  judgment  was  rendered  and  asked  that  court  to 
enter  an  order  recalling  the  execution  on  the  ground  that 
the  judgment  upon  which  it  was  based  had  been  satisfied, 
and  then  moving  that  Jacob  Ruben f eld  be  discharged.  It 
may  be  that  such  would  have  been  the  better  practice  and 
one  way  of  obtaining  the  discharge  of  Jacob  Rubenfeld. 
Judge  Windes,  however,  had  jurisdiction  in  the  habeas  cor- 
pus  proceeding  to  determine  the  question  whether  the  judg- 
ment upon  which  the  execution  against  the  body  of  Jacob 
Rubenfeld  was  issued  had  been  paid  and  satisfied,  and  he 
having  determined  that  question,  this  court  is  without  ju- 
risdiction to  review  his  holding  in  that  regard. 

Great  reliance  is  placed  by  Max  Eisen  upon  the  case  of 
People  v.  Zinimer,  supra,  as  sustaining  his  position  that 
Michael  Zimmer,  as  sheriff,  should  be  required  to  re-arrest 
Jacob  Rubenfeld  under  the  execution  in  his  hands  against 
his  body.  That  case  holds  that  no  court  in  this  State,  upon 
habeas  corpus,  has  the  right  to  review  or  overturn  the  judg- 
ment of  another  court  which  had  jurisdiction  of  the  parties 
and  of  the  subject  matter  of  a  cause,  and  if  Judge  Windes 
had  undertaken  to  review  the  judgment  entered  in  the  case 
of  Max  Eisen  against  Jacob  Rubenfeld  and  Max  Kornreich, 
and  had  released  Jacob  Rubenfeld  from  imprisonment  upon 
an  execution  issued  in  that  case  on  the  ground  that  the  court 
that  tried  that  case  and  entered  judgment  in  that  case  and 
ordered  an  execution  to  issue  against  the  body  of  Jacob 
Rubenfeld  had  erred,  then  the  case  of  People  v.  Zimmer, 
supra,  would  have  been  in  point  and  the  order  issued  by 
Judge  Windes  in  the  habeas  corpus  case  discharging  Jacob 
Rubenfeld  would  have  been  void  for  want  of  jurisdiction 
in  Judge  Windes  to  enter  such  order.  The  order  entered  by 
Judge  Windes  proceeds  upon  the  theory  that  the  execution 
against  the  body  of  Jacob  Rubenfeld  was  originally  a  valid 
execution,  but  that  by  virtue  of  the  payment  and  satisfaction 
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of  the  judgment  upon  which  it  rests  it  became  functus  of- 
ado  and  that  Jacob  Rubenf  eld  was  entitled  to  be  discharged. 
The  prayer  of  the  petitioner  for  a  writ  of  mandamus, 
for  the  reasons  stated,  will  be  denied.  ^,^^^  denied. 


J.  RAI.PH  DoDswoRTH,  Appellee,  vs.  Wiluam  T.  Dods- 

WORTH,  Appellant. 

Opinion  Med  April  i8,  ipi2. 

1.  Ci^ouD  ON  TITLE — cloud  Oft  title  defined,  A  cloud  on  title  is 
a  semblance  of  a  title,  either  legal  or  equitable,  or  a  claim  of  an 
interest  in  lands  appearing  in  some  legal  form  but  which  is,  in 
fact,  unfounded. 

2.  Same — what  claim  constitutes  cloud  on  title.  Where  a  deed 
provides  that  the  land  shall  revert  to  the  grantor,  her  heirs  an3 
assigns,  if  the  grantee  shall  fail  to  pay  the  taxes,  a  claim  of  title 
by  the  heir  of  the  grantor  based  upon  the  forfeiture  clause  of  the 
deed  and  the  redemption  by  him  of  the  property  from  a  tax  sale, 
as  shown  by  the  tax  judgment,  sale  and  redemption  record,  is  such 
a  claim  as  constitutes  a  cloud  upon  the  title  of  the  grantee. 

3.  Forfeitures — prevention  of  forfeitures  is  within  jurisdic- 
tion of  equity.  Forfeitures  are  not  regarded  with  favor,  and  their 
prevention  is  within  the  protecting  care  of  a  court  of  equity  wher- 
ever wrong  or  injustice  will  result  from  their  enforcement. 

4.  Same — when  forfeiture  for  non-payment  of  taxes  will  be  re- 
lieved against.  Forfeiture  of  title  for  non-payment  of  taxes,  un- 
der a  provision  of  a  deed  that  the  title  should  revert  to  the  gran- 
tor, her  heirs  and  assigns  if  the  grantee  failed  to  pay  the  taxes, 
will  be  relieved  against  by  a  court  of  equity  where  the  default  in 
payment  was  not  willful  but  was  the  result  of  a  mistaken  belief 
by  the  grantee  as  to  when  the  taxes  could  be  paid,  and  where  he 
did  all  he  could,  by  tender  and  otherwise,  to  effect  a  second  re- 
demption from  the  tax  sale. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding.  . 

George  L.  Merrill,  and  Bellatti,  Barnes  &  Bel- 
LATTi,  for  appellant. 
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Wilbur  S.  Jenks,  and  Kirby,  Wilson  &  Baldwin, 
for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  entered  in  the  circuit 
court  of  Morgan  county  removing  a  cloud  from  the  title 
to  140  acres  of  land  in  Morgan  and  Scott  counties,  Illinois. 
June  II,  1906,  Sarah  Dodsworth,  a  widow,  then  the  owner 
of  said  land,  conveyed  it  to  appellee,  J.  Ralph  Dodsworth, 
her  grandson.  The  conveyance  was  in  the  usual  statutory 
form  of  a  warranty  deed,  the  consideration  being  one  dol- 
lar and  love  and  affection.  The  deed  also  contained  the 
following  clause:  "Provided,  however,  that  the  grantee 
shall  not  sell,  convey  nor  encumber  said  real  estate,  nor  any 
part  thereof,  for  the  period  of  ten  years  from  and  after 
this  date,  and  shall  pay  all  taxes  and  assessments  thereon; 
and  in  the  event  that  the  g^rantee  *  *  *  shall  fail  to 
pay  all  taxes  and  assessments  thereon,  then  this  deed  shall 
be  null  and  void  and  said  real  estate  shall  revert  to  the 
grantor,  her  heirs  or  assigns."  Appellee  took  possession  of 
the  land  and  rented  it  to  one  Kitchen.  The  grandmother 
died  prior  to  191 1,  leaving  as  her  only  heir-at-law  and  sole 
devisee  under  her  will,  her  son,  William  T.  Dodsworth,  the 
appellant  and  father  of  the  appellee.  After  the  farm  was 
deeded  to  appellee  the  taxes  were  all  paid  by  him  previous 
to  those  due  in  191 1.  Appellee  resided  in  Kansas.  On 
April  14,  191 1,  he  wrote  his  lawyer  at  Jacksonville  request- 
ing him  to  ascertain  the  amount  of  taxes  on  the  Morgan 
county  real  estate.  It  appears  that  appellee  supposed  that 
the  tax  laws  of  Illinois  were  the  same  as  those  of  Kansas, 
where  no  penalty  attaches  until  July  and  the  tax  sale  is  held 
in  September.  Not  hearing  from  the  attorney,  the  appellee 
again  wrote  him  on  July  12,  191 1,  asking  him  to  ascertain 
the  amount  of  taxes  and  pay  them.  On  looking  up  the 
matter  the  attorney  found  that  the  premises  had  already 
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been  sold  for  taxes,  the  amount  necessary  for  redemption 
being  $68.40.  Within  a  day  or  two  thereafter  the  attor- 
ney met  appellant  and  in  the  course  of  their  conversation 
mentioned  the  fact  that  he  had  received  a  letter  from  ap- 
pellee inquiring  about  the  taxes.  Appellant  thereupon  went 
to  the  office  of  the  county  clerk  of  Morgan  county  and  paid 
the  amount  necessary  to  redeem  the  land  in  that  county,  the 
payment  being  endorsed  as  from  appellant  on  the  tax  judg- 
ment, sale,  redemption  and  forfeiture  record.  That  day  or 
the  next  appellee's  attorney  went  to  the  county  clerk's  office 
to  redeem  the  land  and  was  informed  that  the  redemption 
had  already  been  made  by  appellant.  The  amount  neces- 
sary to  redeem  being  offered  to  the  clerk  by  the  attorney 
was  refused.  Thereafter  appellee  sent  the  county  clerk  a 
draft  for  $70  to  redeem,  and  also  made  a  tender,  through 
the  attorney,  of  $70  in  cash,  both  of  the  tenders  being  re^ 
fused.  He  also  sent  his  father  a  draft  for  $70,  which  was 
returned,  with  a  letter  reading  in  part:  "Dear  Son — The 
deed  from  mother  to  you  provides  that  if  you  default  in 
the  payment  of  taxes  the  land  shall  revert  to  the  grantor 
or  her  heirs  or  assigns.  You  are  in  default  in  the  payment 
of  the  taxes  and  the  land  went  to  sale.  I  then  redeemed  it, 
and  as  I  now  understand  the  matter,  the  land  now  reverts 
to  me.  I  therefore  claim  the  title  from  the  date  of  redemi>- 
tion  and  shall  expect  to  rent  the  land  the  coming  year  and 
collect  the  rent  myself."  Appellee  then  sent  his  father  $70 
in  cash  by  registered  letter,  which  was  returned  without  ex- 
planation. The  decree  finds  that  the  appellant  had  notified 
Kitchen,  the  tenant,  not  to  dispose  of  any  crops  or  to  pay 
rent  to  appellee.  It  further  finds  that  appellant  had  no  in- 
terest in  the  premises,  and  that  appellee  had  tendered  $70 
in  open  court  to  appellant,  which  was  refused,  and  that  the 
$70  was  ordered  paid  to  the  clerk  for  appellant's  benefit. 

Appellant's  first  contention  is  that  a  court  of  equity  has 
no  jurisdiction,  as  his  claim  is  not  a  cloud  on  the  title  to 
the  land  in  question.    A  cloud  on  a  title  is  a  semblance  of 
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a  title,  either  legal  or  equitable,  or  a  claim  of  an  interest 
in  lands  appearing  in  some  legal  form  but  which  is,  in  fact, 
unfounded.  (Allott  v.  American  Strawboard  Co,  237  111. 
55,  and  cases  cited.)  If  there  be  any  basis  for  appellant's 
contention  that  the  land  in  question  was  forfeited  because 
of  the  non-payment  of  taxes,  then  surely  that  claim  is^  based 
upon  matters  of  record  amounting  to  such  a  semblance  of 
title  as  would  justify  the  filing  of  a  bill  to  remove  the  claim 
as  a  cloud.  On  this  record  equity  rightly  assumed  juris- 
diction. 

It  is  further  insisted  that  the  facts  did  not  justify  a 
decree  relieving  appellee  from  his  failure  to  pay  the  taxes. 
Forfeitures  are  not  regarded  with  favor,  and  their  preven- 
tion is  within  the  protecting  care  of  equity  wherever  wrong 
or  injustice  will  result  from  their  enforcement.  {Spring- 
Held  Traction  Co,  v.  Warrick ^  249  111.  470,  and  cases  cited.) 
It  is  well  settled  that  where  the  agreement  is  simply  one  for 
the  payment  of  money,  a  forfeiture  of  land  incurred  by  its 
non-performance  will  be  set  aside  on  behalf  of  the  default- 
ing party,  or  relieved  against  in  any  other  manner  made 
necessary  by  the  circumstances  of  the  case,  on  the  payment 
of  the  debt,  interest  and  costs,  unless  complainant  has  de- 
barred himself  by  his  own  conduct.  This  doctrine  is  ap- 
plied when  the  failure  has  been  caused  by  ignorance  and 
was  not  willful.  ( i  Pomeroy's  Eq.  Jur. — 3d  ed. — sees.  450, 
451,  and  cases  cited.)  This  rule  was  followed  in  Tibbetts 
V.  Cate,  22  Atl.  Rep.  (N.  H.)  559,  where  a  condition  in  a 
will  related  to  the  payment  of  taxes  and  a  forfeiture  was 
claimed  as  to  lands  for  non-performance.  (See,  also,  Giles 
V.  Austin,  62  N.  Y.  486;  Buckley  v.  Beigle,  8  Ont.  85; 
Hagar  v.  Buck,  44  Vt.  285.)  Under  the  circumstances 
shown  here  it  would  be  a  great  wrong  and  injustice  to  ap- 
pellee to  enforce  a  forfeiture  in  this  case. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Ira  Mighell,  Plaintiff  in  Error. 

Opinion  filed  April  i8,  ipi2, 

Criminai«  i,aw — when  a  defendant  is  not  guilty  of  more  than 
manslaughter.  One  who,  in  resentment  of  an  insult  to  a  female 
relative,  strikes  the  offending  party  with  his  fist  without  any  in- 
tention of  killing  him  but  with  the  result  that  the  party  is  knocked 
down  and  killed,  is  guilty  of  no  more  than  manslaughter  under 
section  145  of  the  Criminal  Code,  and  it  is  error  to  convict  him 
of  murder. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county; 
the  Hon.  R.  S.  Farrand,  Judge,  presiding. 

John  E.  Erwin,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  Harry  Edwards, 
State's  Attorney,  and  W.  Edgar  Sampson,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  convicted  of  murder  and  sen- 
tenced to  fourteen  years'  imprisonment  in  the  penitentiary. 
He  insists  that  the  court  erred  in  instructing  the  jury,  that 
the  argument  of  the  State's  attorney  was  improper  and  pre- 
judicial and  that  the  verdict  was  contrary  to  the  evidence. 

On  Saturday  evening,  June  3,  191 1,  Emory  Kincade, 
the  deceased,  was  standing  on  the  west  side  of  the  bridge 
across  Rock  river  on  Galena  avenue,  in  Dixon,  forty  or 
fifty  feet  from  the  north  end.  Close  to  him  on  the  south, 
in  the  order  named,  were  Thomas  Tyler,  John  Remington 
and  Harry  Tyler,  a  son  of  Thomas.  All  were  close  enough 
together  to  touch  elbows.  Thomas  Tyler  was  sitting  on 
the  bridge  railing  with  his  feet  on  the  outside ;  Remington 
was  fishing  with  a  rod  and  line;  he  and  Harry  Tyler  were 
standing  close  against  the  railing,  and  all  three  were  facing 
west.     While  they  were  there  Miss  Lulu  Foster,  a  young 
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woman  who  lived  on  the  north  side  of  the  river  with  her 
parents,  passed  them,  going  south.  Kincade,  who  was  a 
stranger  to  her,  addressed  her,  saying  that  he  was  going  to 
take  her  to  the  show.  She  answered,  "No,  you  are  not," 
and  he  said  that  if  she  was  not  careful  he  would  take  her 
to  the  show  anyway.  She  told  him  he  wanted  to  be  careful 
to  whom  he  was  talking, — that  she  was  a  married  woman. 
He  then  stepped  out  beside  her,  holding  out  a  cigar,  saying, 
**You  will  smoke  my  cigar,  anyhow,"  when  she  passed  him 
and  went  on.  Near  the  south  end  of  the  bridge  she  met  the 
defendant,  who  is  her  uncle  by  marriage,  and  told  him  that 
a  man  had  insulted  her  at  the  north  end  of  the  bridge,  nar- 
rating what  had  occurred.  He  asked  who  the  man  was, 
and  she  replied  that  she  did  not  know  but  that  he  was 
standing  there.  They  then  walked  back  past  the  group  of 
four  men,  with  all  of  whom,  except  Kincade,  the  defendant 
was  acquainted,  and  Miss  Foster  said,  "That  is  him,  on  the 
end  there."  Miss  Foster  took  the  defendant's  coat,  which 
he  had  been  carrying  over  his  shoulder,  and  passed  on.  The 
defendant  stepped  up  to  Kincade,  struck  him  twice  and  then 
went  on  north  over  the  bridge,  stopping  to  speak  to  Miss 
Foster,  who  came  back  on  the  west  side  of  the  bridge,  past 
the  men,  and  went  on  south  across  the  bridge.  Kincade, 
when  he  was  struck,  fell  back  against  Thomas  Tyler,  who 
was  next  to  him,  made  him  lose  his  balance  and  almost 
knocked  him  into  the  river.  Remington,  who  was  next  to 
Thomas,  caught  him,  and  Harry  Tyler  caught  Kincade  un- 
der the  arms,  supporting  him  and  letting  him  sink  down  to 
the  floor  of  the  bridge.  Kincade  gasped  once  or  twice.  He 
was  carried  off  the  bridge  at  the  north  end,  laid  on  the 
g^ass,  and  was  dead.  An  autopsy  the  next  day  revealed  a 
fracture  of  the  left  side  of  the  base  of  the  skull,  extending 
inward  from  the  articulation  of  the  lower  jaw  to  the  fora- 
men magnum,  causing,  by  the  rupture  of  the  internal  caro- 
tid artery,  a  hemorrhage,  which  resulted  in  death.  The  only 
external  injuries  discovered  were  an  irregular  cut  entirely 
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through,  the  upper  lip,  directly  in  front,  the  two  central 
teeth  in  the  upper  jaw  and  one  or  two  in  the  lower  jaw 
being  loosened,  and  some  slight  abrasions  on  the  left  side 
of  the  face,  in  front  of  the  ear,  which  were  insignificant. 

The  testimony  as  to  the  affray  itself  was  given  by  Rem- 
ington, the  two  Tylers  and  the  defendant.  Miss  Foster  was 
not  called  as  a  witness.  Her  home,  at  the  time,  was  in 
EHxon,  but  the  record  discloses  nothing  in  regard  to  her 
after  that  evening,  except  that  she  is  now  Mrs.  Schrader. 
The  account  of  what  occurred  between  her  and  the  de- 
ceased is  derived  from  the  testimony  of  the  defendant  as 
to  what  she  told  him  when  she  met  him  on  the  bridge;  that 
of  a  young  man  who  was  passing  the  group  and  saw  one 
of  the  men  holding  out  a  cigar  to  Miss  Foster  and  heard 
him  say,  "Go  and  tell  your  man,  then ;''  and  that  of  Rem- 
ington, who  says  a  young  lady  passed  from  the  south  and 
in  a  few  minutes  came  back.  His  attention  was  attracted 
by  the  expression  she  used,  "I  want  you  to  understand  I 
am  a  married  woman,"  or  words  to  that  effect.  He  looked 
around  and  saw  Kincade  holding  out  a  cigar  to  her  but 
heard  nothing  more.  Thomas  Tyler  saw  nothing.  Kin- 
cade  was  standing  close  to  him  on  his  right,  looking  west 
and  leaning  on  the  railing  with  his  elbows.  The  defendant 
came  along,  asked  something  about  a  cigar,  and  immedi- 
ately two  blows  were  struck  which  Tyler  heard  but  did  not 
see.  Kincade  fell  over  with  the  first  blow,  to  the  south,  and 
against  Tyler,  unseating  him,  though  he  saved  himself  from 
falling  into  the  river.  He  then  saw  the  defendant  crossing 
the  bridge.  Remington  heard  a  disturbance  and  Thomas 
Tyler  started  to  slip  off  into  the  river.  Remington  grabbed 
him,  and  then,  stepping  back,  looked  around  and  saw  Kin- 
cade slowly  sinking  down,  with  his  left  arm  over  the  rail 
and  his  head  turned  around  toward  the  north-east.  While 
he  was  in  this  position  the  defendant  struck  him  with  his 
fist  in  the  neck,  on  the  left  side,  saying,  "I  will  teach  you 
to  insult  a  woman."     Kincade  did  not  fall  to  the, floor  but 
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was  caught  and  held  by  Harry  Tyler  until  told  he  would  be 
better  off  lying  down.  The  defendant  walked  away  toward 
the  end  of  the  bridge,  and  Kincade  lay  there  motionless  un- 
til carried  off.  Harry  Tyler  heard  a  scuffle  and  a  couple  of 
blows.  He  turned  around  and  saw  the  defendant  hit  Kin- 
cade  on  the  left  side  of  the  head  or  neck  or  shoulder,  some- 
where. Kincade  had  his  left  arm  over  the  railing,  had 
turned  nearly  around,  facing  north-east,  and  had  his  right 
hand  raised  over  his  head.  The  defendant  was  right  in 
front  of  him  when  he  struck  the  last  blow.  Kincade  began 
to  sink  down,  and  Harry  caught  him  and  laid  him  down. 
Harry  spoke  to  the  defendant  as  he  passed  with  Miss  Fos- 
ter and  the  defendant  spoke  naturally  to  him.  Miss  Foster 
went  on,  and  was  nearly  at  the  north  end  of  the  bridge 
when  the  blows  were  struck.  She  afterward  came  back  past 
where  Kincade  was  lying.  Harry  Tyler  heard  nothing  said 
before  the  blows  were  struck,  but  afterward  heard  the  de- 
fendant say  he  would  teach  him  to  insult  women. 

The  defendant  testified  that  when  Miss  Foster  pointed 
Kincade  out  he  stepped  over  and  said  to  Kincade,  "Part- 
ner, do  you  understand  what  ladies  you  are  insulting  on 
the  street?"  Kincade  said,  "What  the  hell  do  you  care?" 
stepped  back  from  the  railing  and  struck  the  defendant  in 
the  stomach.  The  defendant  then  slapped  Kincade  back- 
handed with  his  left  hand,  on  the  side  of  the  face,  when 
Kincade  threw  his  head  down  and  made  a  lunge  to  strike 
the  defendant,  lost  his  balance,  fell,  and  struck  the  railing 
of  the  bridge  head  first.  He  then  straightened  up  with  his 
left  hand  over  the  railing  and  his  right  arm  thrown  up  to 
strike  again,  when  the  defendant  struck  him  with  his  right 
hand  on  the  collar  bone,  on  the  side  of  the  neck.  The  de- 
fendant then  walked  away,  took  his  coat  from  Miss  Foster, 
and  told  her  to  go  on  over  to  town  and  do  her  business. 

Kincade  had  on  a  new  pair  of  shoes,  just  put  on.  The 
I)ridge  railing  had  a  lattice  work  of  iron  bars  running  diag- 
onally, with  a  mesh  of  about  six  inches,  and  about  a  two- 
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inch  top  rail.  At  the  place  of  the  affray  two  sections  of 
the  railing  were  fastened  together  by  means  of  three  half- 
inch  bolts  passing  through  the  perpendicular  iron  pieces 
which  formed  the  end  of  each  section,  having  nuts  on  the 
south  side  of  the  ends.  A  witness  testified  to  finding  drops 
of  blood  there  on  the  floor  of  the  bridge  and  some  blood 
on  the  iron  railing. 

The  three  physicians  who  conducted  the  autopsy  testi- 
fied at  the  trial.  From  their  testimony  it  appeared  that  a 
blow  upon  the  mouth  or  upper  jaw  could  not  have  produced 
the  fracture  of  the  skull  without  also  fracturing  the  inter- 
vening bones  of  the  face, — a  condition  which  did  not  ex- 
ist,— ^and  that  a  blow  on  the  neck  in  the  region  of  the 
collar  bone  could  not  produce  the  fracture,  but  that  a  fall 
forward,  striking  on  the  tip  of  the  chin,  might  produce  it, 
or  a  blow  at  the  angle  of  the  jaw  in  an  upward  direction. 
One  of  the  physicians  said  that  in  his  judgment  such  a  blow 
would  cause  a  bruising  of  the  soft  tissues,  but  that  nothing 
of  the  kind  was  discovered  at  the  autopsy. 

The  defendant  was  thirty-seven  years  old,  an  electric 
lineman  employed  by  the  Dixon  Power  and  Lighting  Com- 
pany. The  deceased  was  employed  as  an  engineer  at  the 
Roper  furniture  factory  and  had  lived  in  Dixon  a  few 
months.  The  defendant  was  arrested  about  eleven  o'clock 
on  the  evening  of  the  homicide,  by  the  sheriff  and  police 
sergeant  Gaffney.  On  the  way  to  the  jail  the  sheriff  tes- 
tified the  defendant  asked  Gaffney  how  bad  he  was  in,  and 
Gaffney  told  him  the  man  was  dead,  whereupon  the  de- 
fendant said,  "Good  God !  Is  that  so  ?"  One  of  the  officers 
asked  him  what  possessed  him  to  do  that,  and  he  answered, 
**Well,  he  was  talking  to  the  girl,  and  then  he  was  always 
making  slurring  and  belittling  remarks  about  me  every  time 
he  met  me."  Gaffney  testified  to  these  same  statements, 
and  also  that  he  said,  "I  just  gave  him  a  little  one  with  the 
left  hand  to  straighten  him  up  and  then  I  hauled  off  and 
hit  him."    No  one  testifies  to  seeing  any  weapon  or  other 
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thing  in  the  defendant's  hand  at  the  time  of  the  striking, 
and  he  testified  that  he  had  nothing. 

The  theory  of  the  prosecution  is  that  the  fracture  of  the 
skull  was  caused  by  the  blow  of  the  fist,  which  Remington 
and  Harry  Tyler  saw  delivered  on  the  left  side  of  the  head 
or  neck  or  shoulder  and  which  the  defendant  says  was 
on  the  collar  bone.  The  theory  of  the  defense  is  that  the 
fracture  was  caused  by  the  deceased's  fall  against  the  iron 
bridge  railing  when  he  started  for  the  defendant  but  slipped 
and  pitched  forward,  as  the  defendant  testified.  It  is  very 
clear  that  the  latter  theory  is  extremely  improbable.  If  the 
deceased  did  fall  he  received  the  force  of  the  fall  upon  his 
upper  jaw,  as  his  cut  lip  and  loosened  teeth  show,  and  the 
expert  evidence  shows  that  such  a  blow  could  not  have 
caused  the  fracture  of  the  skull  without  also  fracturing  the 
intervening  bones.  That  the  point  of  the  chin,  upon  which 
a  hard  blow  might  have  fractured  the  skull,  was  not  struck 
is  shown  by  the  fact  that  it  was  uninjured.  It  seems  de- 
monstrable that  the  fall  upon  the  iron  railing  did  not  cause 
the  injury.  The  only  other  possible  cause  was  the  blow  on 
the  side  of  the  neck.  It  is  true  that  the  defendant  says 
that  this  blow  was  on  the  collar  bone,  and  that  one  of  the 
physicians  says  that  he,  should  think  a  blow  sufficient  to 
cause  the  fracture  would  also  injure  the  soft  tissues.  It  is 
conceded  that  a  blow  of  sufficient  force  at  the  angle  of 
the  jaw,  in  an  upward  direction,  would  cause  the  fracture. 
Such  a  blow  might  be  said  to  be  upon  the  neck,  and  at 
any  rate  it  is  hardly  to  be  expected  that  the  witnesses  of 
such  a  blow,  seen  in  the  confusion  of  an  affray  occurring 
in  the  dusk  of  evening,  could  be  accurate  within  two  or 
three  inches  of  the  exact  spot  where  the  blow  fell.  The 
deceased  was  falling  backward,  with  his  head  turned  to  the 
right,  and  the  defendant  was  in  front  of  him.  The  blow 
with  the  right  hand  was  in  the  general  direction  and  gen- 
eral region  indicated  to  produce  the  fracture.  The  conclu- 
sive answer  to  all  argument  that  the  fracture  could  not 
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have  been  so  produced  is  that  the  man  is  dead,  the  fracture 
occurred  and  no  other  cause  could  have  produced  it. 

No  prejudicial  error  occurred  on  the  trial,  but  the  court 
should  have  granted  a  new  trial  for  the  reason  that  the 
evidence  shows  that  the  defendant  was  guilty  of  no  more 
than  manslaughter,  and  he  should  not,  therefore,  have  been 
convicted  of  murder.  Section  145  of  the  Criminal  Code 
declares  that  "involuntary  manslaughter  shall  consist  in  the 
killing  of  a  human  being  without  any  intent  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act,  which 
probably  might  produce  such  a  consequence,  in  an  unlawful 
manner:  Provided,  always,  that  where  such  involuntary 
killing  shall  happen  in  the  commission  of  an  unlawful  act, 
which  in  its  consequences  naturally  tends  to  destroy  the 
life  of  a  human  being,  or  is  committed  in  the  prosecution 
of  a  felonious  intent,  the  offense  shall  be  deemed  and  ad- 
judged to  be  murder."  It  is  manifest  that  the  defendant 
had  no  intention  to  kill  the  deceased.  The  latter's  insult- 
ing action  toward  his  niece  naturally  excited  the  defend- 
ant's resentment  and  his  protest.  There  is  not  the  slightest 
reason,  however,  to  suppose  that  he  contemplated  the  de- 
fendant's death  or  even  any  serious  injury  to  him.  The 
fight  which  followed  was  not  such  an  unlawful  act  as  in 
its  consequences  would  naturally  tend  to  destroy  the  life 
of  a  human  being  under  any  conditions  reasonably  to  be 
anticipated.  The  blow  w^hich  did  result  in  the  death  of  the 
deceased,  if  unlawful,  was  exactly  within  the  definition  of 
involuntary  manslaughter.  For  this  reason  the  motion  for 
a  new  trial  should  have  l^een  allowed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Mary  Mines,  Admx.,  Appellee,  vs,  Maude  Phee  et  aL — 

(Mary  Mines,  Appellant.) 

Opinion  filed  April  i8,  ipi2. 

1.  Ante-nuptial  contracts — what  is  necessary  to  make  ante- 
nuptial contract  binding.  An  ante-nuptial  contract  by  which  no 
provision  is  made  for  the  intended  wife  and  the  only  effect  of 
which  is  to  give  to  each  party  the  control  of  his  or  her  own  prop- 
erty and  to  release  all  dower  rights  in  the  other's  property  is 
binding  upon  the  wife  only  where  it  appears  that  at  the  time  she 
executed  the  contract  she  had,  or  was  chargeable  in  law  with,  full 
knowledge  of  the  nature,  character  and  value  of  the  husband's 
property,  and  the  burden  of  showing  that  fact  is  upon  those  seek- 
ing to  enforce  the  contract  against  her. 

2.  Same — when  intended  wife  is  not  chargeable  with  knowl- 
edge of  the  amount  of  intended  husband's  property.  Parties  to  an 
ante-nuptial  contract  occupy  a  confidential  relation  towards  each 
other,  which  requires  a  full  disclosure  of  the  nature,  character  and 
amount  of  their  property,  and  the  mere  facts  that  the  parties  are 
neighbors  and  that  the  man  is  generally  reputed  to  be  wealthy  are 
not  sufficient  to  charge  the  woman  with  such  full  knowledge  of 
the  kind  and  amount  of  his  property  as  is  required  in  order  to 
make  the  contract  binding  upon  her. 

Appeal  from  the  Probate  Court  of  Cook  county;  the 
Hon.  Charles  S.  Cutting,  Judge,  presiding. 

Dunne,  McKeever  &  Dunne,  for  appellant. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Upon  application  by  the  administratrix  of  the  estate  of 
Hugh  L.  Mines  for  authority  to  sell  a  part  of  his  real  estate 
for  the  payment  of  debts,  his  widow,  Mary  Mines,  claimed 
dower.  The  probate  court  of  Cook  county  made  a  decree 
of  sale  denying  the  widow's  right.  The  only  question  upon 
this  appeal  is  the  sufficiency  of  an  allej^ed  ante-nuptial  con- 
tract to  bar  the  widow's  dower. 

The  decedent  and  the  appellant  were  married  on  Octo- 
ber 26,  1898,  and  two  days  before  that  event  they  signed 
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and  acknowledged,  in  duplicate,  a  written  agreement,  by 
the  terms  of  which  they  mutually  released  all  dower  rights, 
each  in  the  property  of  the  other.  The  appellant  insists 
that  the  agreement  does  not  bar  her  dower  because,  she 
says,  the  evidence  does  not  show  a  delivery,  and  because 
the  evidence  does  not  show  that  the  agreement  was  fairly 
entered  into  with  knowledge  on  her  part  of  its  provisions 
and  of  the  character  and  extent  of  her  intended  husband's 
property.  It  will  only  be  necessary  to  consider  the  latter 
reason. 

A  witness  testified  that  Mrs.  Mines'  property  was  worth 
about  $6000,  and  it  was  stipulated  that  her  husband's  prop- 
erty was  worth  at  least  four  times  as  much  as  hers  at  the 
time  the  agreement  was  made.  No  provision  was  made  for 
her  in  the  agreement,  its  only  effect  being  to  give  to  each 
party  the  control  of  his  or  her  own  property  free  from  any 
interest  of  the  other.  It  was  binding  upon  the  wife  only 
if  it  appeared  that  at  the  time  she  executed  it  she  had  full 
knowledge  of  the  nature,  character  and  value  of  her  in- 
tended husband's  property  or  the  circumstances  were  such 
that  she  ought  to  have  had  such  knowledge,  and  the  burden 
of  showing  such  knowledge  or  circumstances  was  upon  the 
parties  claiming  under  the  instrument.  (Warner  v.  War- 
ner, 235  111.  448;  Colbert  v.  Rmgs,  231  id.  404;  Murdoch 
v.  Murdoch,  219  id.  123.)  Mr.  Mines  was  a  widower  and 
Mrs.  Mines  a  widow,  named  Mary  McGrath  prior  to  their 
marriage.  They  were  neighbors  for  many  years.  Their 
families  were  on  friendly  terms  and  often  visited  back  and 
forth.  He  was  generally  known  to  be  well  to  do.  The 
papers  were  prepared  at  the  direction  of  Mr.  Mines  by 
his  attorney,  who  had  never  seen  Mrs.  McGrath  until  she 
came  into  his  office  after  the  papers  had  been  prepared, 
ready  for  signing.  She  had  not  been  consulted  about  the 
preparation  of  them,  and  when  Mr.  Mines  said  to  her,  "I 
want  you  to  sign  those  papers,"  she  said,  "What  is  this 
for,  Hugh?"     No  explanation  appears  to  have  been  made 
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to  her  but  the  papers  were  signed.  The  evidence  falls  far 
short  of  showing  that  the  appellant  had  knowledge  of  the 
nature,  amount  or  value  of  her  intended  husband's  prop- 
erty. Parties  to  an  ante-nuptial  contract  occupy  a  confi- 
dential relation  towards  each  other,  which  requires  a  full 
disclosure  of  the  nature,  character  and  amount  of  their 
property.  Reputation  of  wealth  is  too  indefinite  to  charge 
a  woman  dealing  with  a  man  reputed  wealthy,  with  knowl- 
edge of  the  kind  and  amount  of  his  property.  Hessick  v. 
Hessick,  169  111.  486. 

The  court  erred  in  decreeing  that  the  appellant  was  not 
entitled  to  dower.  The  decree  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  of  sale 
subject  to  the  appellant's  right  of  dower. 

Reversed  and  remanded,  ivith  directions. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  James  McMahon,  Plaintiff  in  Error. 

Opinion  Hied  April  18,  ipi2. 

1.  Criminal  law — clear  proof  of  an  alleged  admission  upon 
which  conviction  is  based  is  required.  In  a  prosecution  for  mur- 
der, where  the  evidence  is  entirely  circumstantial  and  the  verdict 
of  conviction  must  rest  almost  wholly  upon  an  alleged  voluntary 
admission  made  by  the  accused  to  the  witness  under  circumstances 
rendering  the  making  of  it  highly  improbable,  the  fact  that  the 
admission  was  made  must  be  clearly  proved  before  it  can  be  ac- 
cepted as  the  basis  of  a  conviction. 

2.  Same — the  Supreme  Court  cannot  sustain  conviction  if  evi- 
dence leaves  question  of  guilt  in  serious  daubt.  Notwithstanding 
the  jurors  are  the  judges  of  the  evidence  in  criminal  cases,  it  is 
the  duty  of  the  Supreme  Court  to  examine  the  evidence  when 
called  upon  to  do  so,  and  if,  after  a  careful  consideration,  there 
remains  a  serious  and  well  founded  doubt  of  the  defendant's  guilt, 
leading  to  the  belief  that  the  verdict  was  not  based  upon  a  calm 
and  dispassionate  consideration  of  the  evidence,  the  judgment  must 
be  reversed. 

Carter,  C.  J.,  and  Hand,  J.,  dissenting. 
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Writ  of  Error  to  the  Circuit  Court  of  Bureau  county ; 
the  Hon.  Richard  M.  Skinner,  Judge,  presiding. 

Frank  J.  Quinn,  and  Ira  C.  Gibons,  for  plaintiff  in 
error. 

W.  H.  Stead,  Attorney  General,  and  Leonard  M. 
EcKERT,  State's  Attorney,  (Hobart  P.  Young,  of  coun- 
sel,) for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  convicted  a  second  time  of 
murder  and  sentenced  to  imprisonment  in  the  penitentiary 
for  fifteen  years.  The  former  conviction  was  reversed  for 
error  occurring  on  the  trial.  (People  v.  McMahon,  244 
111.  45.)  The  second  trial  was  had  before  Judge  Richard 
M.  Skinner,  who  died  after  the  verdict  was  rendered,  and 
the  motion  for  a  new  trial  was  heard  and  decided  by  Judge 
Samuel  C.  Stough,  who  signed  the  bill  of  exceptions.  The 
errors  complained  of  on  the  record  now  before  us  are  the 
denial  of  a  motion  for  a  continuance,  a  ruling  on  the  ad- 
missibility of  evidence,  improper  conduct  of  the  assistant 
State's  attorney,  and  the  denial  of  a  motion  for  a  new  trial 
on  the  grounds  of  bias  of  a  juror  and  insufficiency  of  the 
evidence.  If  the  first  three  errors  exist,  they  are  shown  by 
the  record  not  to  have  been  of  a  character  so  prejudicial 
to  the  defendant  as  to  require  a  reversal  of  the  judgment. 
The  juror  was  not  shown  to  have  been  prejudiced.  The 
question  of  the  sufficiency  of  the  evidence  remains. 

The  circumstances  immediately  attending  the  death  of 
Mary  Hetrick,  the  alleged  victim  of  the  homicide,  are  set 
forth  in  the  report  of  the  case  when  it  was  here  before  and 
need  not  be  repeated.  The  evidence  is  wholly  circumstan- 
tial, and  the  important  criminating  circumstances  now,  as 
on  the  former  trial,  are  found  in  the  testimony  of  James 
Currens  and  Herbert  L.  Whiting.     The  remote  events  tes- 
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tified  to  by  Macy  Hamrick  and  Alice  Okey  are  of  little 
weight.  Mary  Hetrick  died  at  about  seven  o'clock  Satur- 
day morning,  December  5,  1908,  from  the  effects  of  strych- 
nine taken  by  her  a  few  minutes  earlier.  Being  about  eight 
months  gone  in  pregnancy,  her  condition  was  bound  soon  to 
become  known  though  then  suspected  by  no  one.  In  such 
a  situation  a  motive  may  be  found  for  suicide  on  the  part 
of  the  girl  and  murder  on  the  part  of  the  man  responsible 
for  her  condition.  Was  the  death  suicide  or  murder  ?  The 
record  fails  to  answer  the  question.  The  immediate  cir- 
cumstances indicate  suicide  rather  than  murder.  The  de- 
fendant and  his  wife  had  been  at  a  party  the  night  before, 
which  they  did  not  leave  until  after  midnight.  In  the 
morning  Mary  got  up  first,  and  soon  after  the  defendant 
got  up  and  went  out  to  the  barn  to  work,  taking  his  six- 
year-old  boy  with  him.  He  stopped  in  the  kitchen  to  put 
on  his  cap  and  shoes.  Within  a  half  hour  his  wife  came 
to  call  him.  He  returned  to  the  kitchen  to  find  Mary  lying 
on  the  floor  in  convulsions  and  in  ten  or  fifteen  minutes 
more  she  was  dead.  There  was  strychnine  in  the  pantry. 
It  had  been  there  for  years.  Mary  had  access  to  it.  If  she 
had  resolved  to  end  her  ills  at  once  the  means  were  at 
hand.  No  vessel  or  paper  was  found  in  which  strychnine 
had  been,  except  the  bottle  on  the  pantry  shelf,  but  she 
might  easily  have  taken  some  from  the  bottle  on  a  paper 
and  dropped  the  paper  in  the  kitchen  fire  after  taking  the 
strychnine.  Her  apparent  cheerfulness  and  good  spirits 
when  the  defendant's  wife  saw  her  a  few  minutes  before 
she  fell  tend  to  indicate  that  she  was  not  then  contemplat- 
ing death,  yet  she  may  have  been.  They  also  tend  to  in- 
dicate that  she  was  not  then  in  a  condition  which  would 
inevitably  expose  her  in  a  few  weeks  to  public  shame  and 
disgrace,  and  yet  she  was. 

The  theory  of  the  prosecution  is  that  the  defendant  was 
the  father  of  the  unborn  child  and  that  he  murdered  the 
mother  to  avoid  the  discovery  of  her  condition  and  a  prose- 
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cution  for  rape  to  which  he  would  be  liable  on  account  of 
her  being  less  than  sixteen  years  of  age.  Macy  Hamrick, 
a  girl  a  year  or  two  older  than  Mary,  testified  that  early 
in  February,  1908,  while  the  defendant's  wife  and  children 
were  away  from  home  at  his  father's,  she  spent  the  night 
with  Mary.  The  defendant  was  going  out  with  a  sleighing 
party,  and  he  took  a  drink  of  whisky  out  of  a  bottle  and 
invited  the  two  girls  to  drink,  saying  there  was  rock  candy 
in  it.  He  went  away,  taking  the  bottle  with  him,  and  told 
the  girls  to  sleep  in  the  family  bed-room  down-stairs,  which 
was  near  the  fire.  There  were  two  beds  in  the  room.  The 
two  girls  went  to  bed  together  in  the  large  bed,  and  the 
next  morning,  about  daylight,  Macy  was  awakened  by  some 
one  in  the  room  and  got  out  of  bed  and  asked  who  it  was. 
The  defendant  answered,  and  she  asked  for  Mary.  Mary 
answered  from  the  other  bed  that  she  was  over  there  and 
that  the  defendant  put  her  over  there.  Mary  wanted  her 
to  get  in  bed  with  her  and  the  defendant  told  her  to  go 
back  to  bed,  but  she  refused,  saying  that  she  was  going 
home.  Both  girls  then  got  their  clothes  and  went  out  in 
the  other  room  and  dressed.  They  got  breakfast,  and  the 
defendant  stayed  in  the  bed-room  until  called  to  breakfast. 
The  two  girls  started  to  school  at  half  after  eight,  but 
Mary  went  back  with  the  dog,  which  had  followed  them, 
leaving  Macy  to  go  on  alone.  xMary  came  into  school  about 
eleven  o'clock.  Miss  Hamrick  regarded  the  occurrence  of 
no  importance,  never  told  anyone  about  it,  continued  to  as- 
sociate with  Mary,  and  was  at  the  defendant's  house  and 
spent  the  night  with  Mary  in  November,  two  weeks  before 
her  death. 

Miss  Alice  Okey  testified  that  she  saw  Mary  and  Macy 
Hamrick  going  to  school  on  the  morning  told  about  by 
Macy  when  Mary  went  back  with  the  dog,  and  that  Mar>' 
came  back  in  a  couple  of  hours  with  flushed  face,  trembling 
lips  and  tears  in  her  eyes.  At  another  time  in  this  same 
month  of  February,  when  Miss  Okey  was  at  the  defend- 
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ant's  house,  Mary  came  home  from  school  sick,  threw  her- 
self on  the  couch  and  complained  of  her  head.  In  a  few 
minutes  the  defendant  coming  in,  said,  "Hello !  what  is  the 
matter  with  you?"  His  wife  looked  at  him  darkly  and 
said,  "Yes,  you,  I  guess!  You!  You!*'  and  he  eyed  his 
wife  with  a  very  dark  look  but  said  nothing. 

In  June  the  defendant  called  at  Dr.  Landis'  office  and 
told  the  doctor  that  Mary  had  missed  her  period  and  he 
guessed  he  would  have  to  get  a  little  medicine  for  her.  He 
wanted  to  know  if  the  doctor  could  do  her  any  good,  and 
the  latter  replied  that  it  was  not  unusual  for  a  girl  of  her 
age, — a  few  doses  of  some  medicine  would  straighten  her 
out.  He  then  started  to  get  the  medicine,  but  the  defend- 
ant suggested  that  he  had  better  send  the  girl  and  his  wife 
down.  The  same  day,  or  the  next  day,  Mrs.  McMahon 
and  Mary  came  down  and  the  doctor  gave  her  a  little  medi- 
cine to  reg^ate  menstruation.  She  afterward  came  to  the 
office  to  pay  for  the  medicine,  but  the  bill  had  been  paid 
by  the  defendant. 

The  testimony  of  James  Currens  and  Herbert  L.  Whit- 
ing is  substantially  set  out  in  the  report  of  the  case  when 
formerly  here.  In  addition  Whiting  testified  on  the  second 
trial  to  a  conversation  with  the  defendant  in  the  latter  part 
of  December,  in  which  the  latter  said:  "If  I  am  prose- 
cuted for  this  crime  I  will  never  do  another  honest  day's 
w^ork  as  long  as  I  live;  there  are  others  as  deep  in  this  as 
I  am;  you  will  have  to  tell  why  you  gave  Mary  so  much 
money  and  why  you  put  your  brother-in-law  on  the  jury." 
The  reference  to  the  brother-in-law  was  to  W.  C.  Bloom, 
who  was  on  the  coroner's  jury,  and  the  reference  to  the 
money  was  to  two  small  sums,  of  fifty  cents  and  two  dollars, 
which  Whiting  had  given  to  Mary  the  preceding  summer. 
The  time  of  this  conversation  was  during  the  adjournment 
of  the  coroner's  investigation  to  await  the  result  of  the 
chemical  examination,  and  was  after  the  defendant  was  be- 
ing accused  in  the  newspapers  and  suspected  by  his  neigh- 
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bors  of  being  guilty  of  murdering  Mary.  Whiting  did  not 
testify  to  this  conversation  on  the  former  trial  and  was  not 
asked  about  it. 

The  evidence  at  the  second  trial  did  not  differ  materially 
from  that  at  the  first.  There  were  additions  to  or  varia- 
tions, more  or  less  important,  in  the  testimony  of  each  of 
the  material  witnesses,  but  in  view  of  the  fact  that  they 
were  testifying  nearly  three  years,  and  in  some  instances 
longer,  after  the  events  occurred  and  more  than  two  years 
after  the  former  trial,  the  discrepancies*  were  not,  perhai>s, 
such  as  to  affect  the  credibility  of  the  testimony  generally, 
except  as  to  the  accuracy  of  details.  The  defendant  did 
not  testify  on  the  first  trial  but  did  on  the  second.  He  de- 
,nied  the  bed-room  incident  testified  to  by  Macy  Hamrick, 
the  remark  in  April  testified  to  by  Currens,  and  all  the  in- 
criminating statements  or  conversations  testified  to  by  Cur- 
rens or  by  Whiting. 

The  testimony  of  Miss  Okey  is  of  no  importance.  As 
to  the  one  event,  it  indicates  only  an  angry  feeling  at  the 
time  between  the  husband  and  wife  but  does  not  even  tend 
to  throw  any  light  on  his  relations  with  Mary.  The  other 
incident,  of  Mary's  going  back  home  with  the  dog  and 
returning  on  her  way  to  school,  crying,  two  hours  later, 
is  entirely  immaterial.  Besides,  the  defendant,  his  father, 
mother  and  brother  all  testify,  without  contradiction,  that 
on  that  morning,  between  eight  and  nine  o'clock,  the  de- 
fendant came  over  to  his  father's  house,  where  his  wife 
was  sick  and  his  children  also  were  staying,  as  was  his 
habit  while  they  were  there,  and  remained  until  about  noon. 
The  date  was  fixed  by  his  sister's  wedding,  on  January  29, 
and  the  sleighing  party  the  next  Monday  night. 

No  possible  inference  against  defendant  can  be  drawn 
from  his  call  on  Dr.  Landis  but  that  incident  is  rather  in 
his  favor.  It  was  what  would  be  expected  of  an  innocent 
man  under  the  circumstances,  but  not  of  one  guilty  of  a 
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crime  which  was  the  cause  of  the  girl's  condition  and  was 
likely  to  be  discovered  by  investigation. 

The  incident  testified  to  by  Macy  Hamrick  has  some 
tendency  to  show  the  familiarity  of  the  defendant  with 
Mary,  and  the  remark  which  Currens  testified  the  defend- 
ant made  in  regard  to  her  in  April,  to  show  his  disposition 
towards  her.  This  was  about  the  time  when  she  must  have 
become  pregnant,  and  the  remark  attributed  to  the  defend- 
ant indicated  that  he  had  not  then  had  connection  with  her. 
These  are  the  only*  two  circumstances  in  the  whole  record 
which  have  any  tendency  to  reflect  in  an  unfavorable  way 
upon  the  relations  between  the  defendant  and  Mary.  No 
act  of  freedom  or  of  lewdness,  no  familiarity,  no  prefer- 
ence or  desire  of  either  for  the  other's  company,  no  op- 
portunity or  desire  to  be  alone  together,  no  immodest  or 
disrespectful  act  or  word,  otherwise  than  as  has  been  stated, 
appears  in  the  evidence.  From  April  until  after  Mary's 
death,  in  December,  the  testimony  is  a  blank,  except  for 
the  calls  of  the  defendant  and  of  his  wife  and  Mary  ^t 
Dr.  Landis'  office,  and  except  that  it  appears  that  Currens 
and  Whiting  were  at  the  defendant's  until  the  middle  of 
June;  that  Currens  and  Mary  slept  up-stairs  in  different 
rooms  opening  off  the  same  little  hall  at  the  head  of  the 
stairs  and  that  no  other  room  up-stairs  was  occupied ;  that 
Macy  Hamrick  stayed  all  night  at  the  defendant's  about  two 
weeks  before  Mary's  death  and  slept  with  her,  and  Mary 
visited  her  mother  on  Thanksgiving  day,  nine  days  before 
her  death,  and  neither  Macy  nor  Mary's  mother  suspected 
her  condition. 

The  circumstances  occurring  after  Mary's  death  and 
tending  to  cast  suspicion  on  the  defendant  are  testified  to 
by  Whiting  and  Currens.  Those  testified  to  by  Whiting 
are  the  defendant's  supposed  objection  to  a  second  investi- 
gation by  the  coroner,  and  the  conversation  before  men- 
tioned, in  the  latter  part  of  December.  Those  testified  to 
by  Currens  are,  aside  from  some  minor  ciraimstances,  the 
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defendant's  request  to  Currens  to  swear  that  the  defendant 
did  not  poison  "littie  Mary/*  and  the  conversation  about 
Whiting's  visit  to  the  priest,  in  which  the  defendant  threat- 
ened Whiting.  The  testimony  in  regard  to  the  second  in- 
quest did  not  indicate  that  the  defendant  feared  or  was 
opposed  to  a  further  investigation.  He  was  satisfied  with 
the  fifst  verdict  of  suicide  and  did  not  want  to  have  the 
coroner  at  his  place  any  more,  on  account  of  his  wife,  but 
he  suggested  no  other  objection  to  another  inquiry.  At  the 
time  of  the  conversation  in  December  the  second  inquest 
had  been  begun,  the  evidence  had  been  heard,  Currens  had 
made  his  statement,  the  defendant  had  been  charged  with 
murder  in  the  newspapers  and  was  suspected  by  his  neigh- 
bors. Whiting  was  complimenting  him  on  his  farming  and 
the  appearance  of  his  cattle  when  the  defendant  made  the 
statement  testified  to.  It  was  not  an  admission  of  guilt. 
The  witness  did  not  so  regard  it,  for  he  says  that  he  did 
not  deem  it  important  and  did  not  testify  about  it  on  the 
first  trial.  At  any  rate,  it  is  capable  of  being  construed  as 
the  protest  of  an  innocent  man  against  an  unjust  accusation 
upon  insufficient  evidence.  Upon  being  complimented  on 
his  success  as  a  farmer  he  protests  that  he  will  do  no  more 
work  if  prosecuted  for  this  crime;  that  there  were  others 
as  much  involved  as  he  is,  and  that  even  the  person  to 
whom  he  is  talking  will  have  to  tell  why  he  gave  Mary 
money  and  why  he  put  his  brother-in-law  on  the  jury. 

The  whole  strength  of  the  case  for  the  prosecution  really 
rests  upon  Currens'  statement  that  the  defendant  said  to 
him  on  December  14,  speaking  of  Whiting,  "If  I  thought 
that  fellow  was  lying  around  here  to  squeal  on  me  I  would 
give  him  the  same  dose  I  gave  the  other  little  bitch."  There 
are  other  things  testified  to  by  Currens,  but  this  is  the  vital 
part  of  his  testimony.  The  first  inquest  was  held  on  Sat- 
urday. Currens  was  not  a  witness.  The  body  was  buried 
on  Monday.  Later,  when  it  was  decided  to  renew  the  in- 
vestigation, Currens  was  subpoenaed  as  a  witness  and  at- 
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tended  on  Wednesday,  but  one  of  the  jurors  was  absent  and 
the  inquest  was  postponed.  He  was  at  the  defendant's 
house  that  day  and  talked  with  him  about  Mary's  death. 
On  the  following  Saturday  morning  he  went  to  the  de- 
fendant's house,  where  he  remained  until  Tuesday  morning. 
On  Friday,  before  going  to  his  house,  he  met  the  defend- 
ant in  Tiskilwa,  and  he  says  that  the  latter  said  to  him, 
"Jim,  you  could  swear  I  didn't  poison  little  Mary,"  but  he 
answered,  "No,  I  can't;  I  wouldn't  for  all  the  money  you 
and  your  father  have  got;  I  would  hate  to  swear  to  a  lie 
even  for  myself."  On  Monday  the  conversation  is  said  to 
have  taken  place  in  which  the  defendant  used  the  language 
quoted  in  regard  to  Whiting.  The  inquest  was  to  be  con- 
tinued the  following  day.  Currens  says  that  the  conversa- 
tion in  which  the  statement  quoted  was  made  occurred  in 
the  defendant's  dining  room.  The  defendant  and  Currens 
were  sitting  on  the  lounge  and  the  defendant's  wife  was 
present.  It  was  voluntarily  made, — not  in  response  to  any 
question  or  in  continuation  of  any  previous  talk,  but  was 
introduced  by  the  defendant  without  any  apparent  reason. 
Currens  testified  that  he  was  very  much  frightened  by  this 
threat  and  implied  confession  and  was  afraid  that  the  de- 
fendant would  poison  him.  The  conversation  occurred  at 
about  ten  o'clock  in  the  morning,  however,  and  he  stayed 
to  dinner,  but  ate  nothing  except  what  he  had  first  seen  the 
defendant  eat  a  part  of,  for  fear  of  being  poisoned,  though 
the  defendant's  wife  and  children  were  also  eating  dinner 
at  the  same  table.  He  went  to  Tiskilwa  in  the  afternoon 
but  came  back  and  spent  the  night  at  the  defendant's.  On 
Tuesday  morning  he  went  away  before  breakfast.  He  was 
still  afraid  of  being  poisoned  and  refused  to  sit  down  to 
the  table  with  the  defendant  and  his  family  to  eat  break- 
fast, but  he  drank  a  cup  of  coflfee  offered  him  by  Miss 
Okey,  who  was  helping  with  the  housework,  feeing  doubt- 
ful whether  it  was  safe  or  not  but  willing  to  take  a  chance. 
He  went  to  Princeton,  leaving  his  satchel  at  the  defend- 
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ant's,  and  after  testifying  at  the  inquest,  the  next  day  re- 
turned to  the  defendant's  house  to  get  his  satchel.  The 
defendant  did  not  ask  him  if  he  had  testified,  but  did  ask 
how  they  were  getting  along,  to  which  Currens  replied  that 
he  did  not  know.  The  defendant  did  not  ask  him  what 
he  testified  about. 

The  statement  of  the  defendant  was  so  out  of  the  ordi- 
nary,— so  unlikely  to  have  been  made  to  the  person  in  the 
presence  and  under  the  circumstances  testified  to, — as  to 
require  to  be  clearly  proved  before  being  accepted  as  the 
basis  of  a  conviction.  Without  it  the  case  against  the 
defendant  has  no  foundation.  The  other  circumstances, 
whether  singly  or  together,  taken  at  their  highest  value, 
amount  to  no  more  than  suspicion.  That  the  defendant 
should  voluntarily  have  made  such  a  statement  while  the 
investigation  as  to  how  the  poison  was  administered  was 
going  on,  to  a  witness  who  he  knew  would  be  called  upon 
to  testify  on  the  subject  the  next  day,  taxes  credulity.  That 
the  man  to  whom  the  statement  was  made  should  continue 
to  accept  the  hospitality  of  the  maker  of  it  until  the  inquest 
and  then  return  to  the  latter's  house  seems  remarkable. 
Currens'  testimony  is  somewhat  discredited  by  certain  dis- 
crepancies in  it,  and  these,  together  with  the  whole  exam- 
ination and  his  conduct,  cause  us  to  doubt  his  candor  and 
fairness.  The  defendant,  as  a  witness,  denied  the  conver- 
sation testified  to  by  Currens  as  well  as  the  statement  said 
to  have  been  made  in  April.  Even  taking  into  considera- 
tion the  fact  that  two  juries  have  found  defendant  guilty, 
we  are  convinced  that  the  evidence  is  not  of  the  conclusive 
character  required  in  a  criminal  case  to  justify  a  conviction. 
Even  though  the  jurors  are  the  judges  of  the  evidence  in 
criminal  cases,  it  is  our  duty  to  examine  the  evidence,  and 
if  after  a  careful  consideration  of  it  there  remains  a  seri- 
ous and  well  founded  doubt  of  the  defendant's  g^ilt,  lead- 
ing to  the  belief  that  the  verdict  was  not  founded  upon  a 
calm  and  dispassionate  consideration  of  the  evidence,  the 
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judgment  should  be  reversed.  In  our  judgment  the  evi- 
dence contained  in  this  record  is  insufficient  to  justify  the 
conviction  of  defendant.  It  fails  to  show,  beyond  a  rea- 
sonable doubt,  that  the  defendant  was  guilty  of  any  unlaw- 
ful relations  with  the  deceased  or  that  he  caused  her  death. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Carter,  C.  J.,  and  Hand,  J.,  dissenting. 


The  People  ex  reL  James  J.  Kelly,  Petitioner,  vs.  An- 
thony Czarnecki  et  al.  Respondents. 

Opinion  Med  April  i8,  igi2, 

1.  Primary  elections — where  petitions  by  candidates  should 
be  filed.  Under  the  Primary  Election  law,  candidates  for  State 
offices  and  for  other  offices  for  territory  partly  in  two  or  more 
counties  should  file  their  petitions  with  the  Secretary  of  State, 
candidates  for  county  offices  should  file  their  petitions  with  the 
county  clerk,  and  candidates  for  city  offices  and  offices  of  other 
municipalities  less  than  a  county  but  wholly  within  a  county  should 
file  their  petitions  with  the  clerk  of  the  city  or  other  municipality 
in  which  the  election  is  held. 

2.  Same — candidates  for  county  oMces  are  not  required  to  Hie 
petitions  with  board  of  election  commissioners.  Section  6i  of  the 
Primary  Election  law  of  1910,  concerning  boards  of  election  com- 
missioners, has  no  reference  to  the  place  where  the  petitions  of 
candidates  for  county  offices  shall  be  filed,  and  if  a  candidate  for 
a  county  office  files  his  petition  with  the  county  clerk  he  is  not  re- 
quired to  file  another  petition  with  the  board  of  election  commis- 
sioners.    {People  V.  Wanek,  241  111.  529,  distinguished.) 

3.  Same — board  of  election  commissioners  must  obtain  list  of 
candidates  for  county  offices  from  county  clerk.  Where  there  is  a 
county  in  which  is  a  city  having  a  board  of  election  commission- 
ers under  the  City  Elections  law,  it  is  the  duty  of  the  board  to 
call  for,  and  the  duty  of  the  county  clerk  to  furnish,  a  list  of  the 
candidates  for  county  offices  whose  petitions  have  been  filed  with 
the  county  clerk,  arranged  in  the  order  in  which  their  petitions 
were  filed  in  his  office. 
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4.  Same — whe,n  alleged  conspiracy  concerning  filing  of  petition 
cannot  be  held  to  be  a  legal  injury.  The  mere  theory  that  a  can- 
didate whose  name  is  printed  first  in  the  list  of  candidates  on  the 
primary  election  ballot  will  obtain  an  advantage  over  the  others 
does  not  justify  holding  that  an  alleged  conspiracy  between  the 
candidate  and  the  county  clerk  to  obtain  such  place  amounts  to 
a  legal  injury  to  anyone. 

5.  Same — filing  a  petition  before  the  hour  designated  by  the 
clerk  is  not  unlawful.  The  fact  that  a  candidate  for  county  office 
files  his  petition  before  the  hour  announced  by  the  clerk  for  re- 
ceiving such  petitions  is  not  in  violation  of  law  if  it  is  filed  on  the 
day  fixed  by  statute  for  filing  it,  and  it  cannot  be  said  that  such 
action  so  taints  the  transaction  with  fraud  that  the  petition  should 
be  thrown  out  altogether. 

Originai,  petition  for  mandamus. 

Alfred  S.  Austrian,  and  Edmund  D.  Adcock,  for 
petitioner. 

Charles  H.  Mitchell,  Chipman  &  Jackson,  and 
I.  T.  Green  ACRE,  (Edgar  B.  Tolman,  John  H.  Batten, 
and  Roy  D.  Keehn,  of  counsel,)  for  respondents. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  petition  filed  in  this  court  on  the  relation 
of  James  J.  Kelly  praying  that  a  writ  of  mandamus  issue 
to  compel  Anthony  Czarnecki,  Charles  H.  Kellemiann  and 
Howard  S.  Taylor,  constituting  the  board  of  election  com- 
missioners of  the  city  of  Chicago  and  ex-oMcio  commis- 
sioners of  election  of  the  town  of  Cicero,  to  place  the  name 
of  the  relator  on  the  primary  ballot  as  a  democratic  can- 
didate for  the  nomination  for  State's  attorney  of  Cook 
county,  and  to  place  the  name  of  relator  first  upon  said 
democratic  ballot  among  the  names  of  democratic  candi- 
dates for  said  office  of  State's  attorney.  After  said  petition 
was  filed,  in  pursuance  of  leave  granted  by  this  court  for 
that  purpose,  motions  were  made  by  Maclay  Hoyne,  an- 
other democratic  candidate  for  State's  attorney,  and  Sam- 
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uel  A.  Ettelson,  a  republican  candidate  for  the  same  office, 
to  be  made  parties  and  for  leave  to  answer  and  file  briefs. 
Their  motions  to  be  made  formal  parties  and  for  leave  to 
answer  have  been  denied  but  they  were  granted  leave  to 
file  briefs.  The  board  of  election  commissioners  filed  its 
answer  to  the  petition,  to  which  the  relator  has  interposed 
a  general  and  special  demurrer,  and  the  questions  to  be 
determined  are  raised  by  the  demurrer  to  the  answer. 

The  petition  avers  that  the  relator  is  a  qualified  elector 
of  Cook  county  and  eligible  to  the  office  of  State's  attorney, 
and  that  on  the  9th  day  of  February  he  filed  a  proper  peti- 
tion, under  the  Primary  Election  law,  with  the  county  clerk 
of  said  county,  and  that  his  petition  was  the  first,  in  point 
of  time,  of  the  democratic  candidates  for  said  office  to  be 
filed  with  the  county  clerk,  whereby  relator  claims  the  right 
to  have  his  name  printed  by  the  board  of  election  commis- 
sioners on  the  democratic  primary  ballot  first  upon  the  list 
of  the  democratic  candidates  for  said  office.  The  petition 
also  shows  that  the  city  of  Chicago  and  the  adjacent  town 
of  Cicero  have  adopted  the  City  Election  law,  and  that  the 
respondents,  as  the  board  of  election  commissioners  of  Chi- 
cago and  eX'OlRcio  commissioners  of  election  of  the  town 
of  Cicero,  have  charge  of  the  printing  of  ballots  for  elec- 
tions, including  primary  elections.  It  is  further  alleged  in 
the  petition,  and  not  denied  in  the  answer,  that  the  board 
of  election  commissioners  has  made  and  promulgated  a 
rule,  and  caused  the  same  to  be  published,  that  said  board 
would  not  place  the  name  of  any  candidate  for  any  county 
office  on  the  primary  ballot  unless  such  candidate  filed  a 
petition  with  the  board  of  election  commissioners  in  addi- 
tion to  the  petition  to  be  filed  with  the  county  clerk.  The 
answer  of  respondents  alleges  that  under  the  Primary  Elec- 
tion law  it  is  the  duty  of  candidates  for  county  offices  in 
counties  like  Cook,  which  have  cities  acting  under  the  City 
Election  law,  to  file  two  petitions, — one  with  the  county 
clerk  and  another  with  the  board  of  election  commissioners. 
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The  only  other  matter  set  up  in  the  answer  by  way  of  de- 
fense is  a  charge  that  there  was  a  fraudulent  conspiracy 
entered  into  between  the  county  clerk,  relator  and  others, 
by  which  the  petition  of  the  relator  was  smuggled  into  the 
county  clerk's  office  in  advance  of  the  hour  which  the  clerk 
had  announced  his  office  would  be  open  for  the  reception 
of  primary  petitions.  The  answer  sets  out,  somewhat  in 
detail,  a  number  of  facts  which  are  relied  upon  as  consti- 
tuting a  conspiracy  by  which  the  relator's  petition  was  first 
filed  in  the  county  clerk's  office. 

There  are  but  two  questions  requiring  consideration  in 
this  case:  First,  was  the  relator  required  to  file  two  pe- 
titions,— one  with  the  county  clerk  and  another  with  the 
board  of  election  commissioners, — imder  the  facts  stated 
in  these  pleadings  ?  Second,  does  the  answer  set  up  a  state 
of  facts  showing  such  fraudulent  practices  in  connection 
with  the  filing  of  the  petition  as  to  vitiate  the  whole  trans- 
action and  leave  the  relator  as  though  no  petition  had  been 
filed  by  him? 

The  relator  has  filed  a  proper  petition  with  the  county 
clerk  of  his  county,  which  entitles  him  to  have  his  name 
placed  upon  the  primary  ballot  for  the  office  of  State's  at- 
torney. He  has  filed  no  petition  with  the  board  of  election 
commissioners.  If  the  board  of  election  commissioners  ad- 
heres to  its  rule  that  all  candidates  for  county  offices  in 
Cook  county  must  file  their  primary  petitions  in  the  office 
of  the  board  of  election  commissioners,  the  result  will  be 
that  relator's  name  will  not  be  placed  upon  the  ballot  at  all. 
The  election  of  county  officers  is  a  county  affair,  and  it 
follows  that  the  nomination  of  candidates  to  fill  such  offices 
is  also  a  matter  of  county  concern.  When  the  various  pro- 
visions of  the  Primary  Election  law  are  considered,  it  is 
apparent  that  the  legislature  intended  that  candidates  for 
State  offices,  and  for  other  offices  to  be  elected  in  and  for 
territory  partly  in  two  or  more  counties,  should  file  their 
petitions  with  the  Secretary  of  State;    that  candidates  for 
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county  offices  should  file  petitions  with  the  county  clerk, 
and  for  city  offices  and  offices  of  other  municipalities  less 
than  a  coimty  but  wholly  within  one  county,  should  file 
their  petitions  with  the  clerk  of  the  city  or  other  municipal- 
ity in  which  the  election  is  to  be  held.  There  is  nothing 
in  the  Primary  Election  law  that  indicates  that  it  was  the 
intention  of  the  legislature  that  two  petitions  should  be  filed 
in  any  case. 

Respondents  rely  upon  section  6i  of  the  Primary  law 
of  1910  as  conferring  upon  the  board  of  election  commis- 
sioners the  right  to  require  petitions  to  be  filed  with  such 
board.  Section  61  is  as  follows:  "In  cities  having  a  board 
of  election  commissioners,  the  duties  herein  imposed  upon 
the  county,  city  or  village  clerk,  as  the  case  may  be,  shall 
be  discharged  by  the  board  of  election  commissioners  in  the 
same  manner,  as  near  as  may  be,  and  to  the  same  extent 
and  with  like  effect  that  the  same  duties  imposed  by  this 
act  are  discharged  by  the  county,  city  or  village  clerk,  as 
the  case  may  be;  and  the  ballots  for  the  nomination  of  all 
candidates  to  be  voted  for  in  such  city,  shall  be  printed  by 
the  board  of  election  commissioners  and  the  returns  of  the 
primary  held  in  such  city  shall  be  made  to  such  board  of 
election  commissioners." 

It  is  insisted  that  a  fair  construction  of  this  section  re- 
quires that  petitions  for  county  offices  in  counties  having 
boards  of  election  commissioners  shall  be  filed  with  such 
boards.  To  this  we  cannot  assent.  That  section  requires 
the  board  of  election  commissioners  to  discharge  the  duties 
imposed  upon  the  county,  city  or  village  clerk  in  the  same 
manner,  "as  near  as  may  be,"  as  the  same  are  discharged 
by  such  clerk.  This  language  cannot  be  construed  to  mean 
that  the  board  of  election  commissioners  is  substituted  in 
the  place  of  the  county  clerk,  and  that  all  the  duties  that 
would  otherwise  devolve  upon  such  clerk  are  cast  upon  the 
board  of  election  commissioners.  In  counties  where  there 
are  no  boards  of  election  commissioners,  and  in  those  parts 
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of  counties  having  such  boards  outside  of  their  jurisdiction, 
the  county  clerks  are  required  to  make  up  the  form  of  the 
primary  ballot,  and  to  post  copies  of  sample  ballots,  and 
perform  other  duties  in  connection  with  the  holding  of  such 
elections.  Section  6i  refers  to  the  discharge  of  this  and 
other  like  duties  by  the  board  of  election  commissioners 
and  has  no  reference  to  the  place  where  the  petitions  are  to 
be  filed.  It  is  true  that  the  statute  is  not  clear  in  respect 
to  the  manner  in  which  the  board  of  election  commission- 
ers shall  obtain  the  necessary  information  from  the  county 
clerk  to  enable  such  board  to  have  the  ballots  properly 
printed.  If  the  statute  provided  that  the  county  clerk 
should  certify  to  the  board  of  election  commissioners  a 
correct  ^ist  of  the  candidates  for  the  various  offices  in  the 
order  in  which  their  petitions  were  filed  with  him,  as  is  the 
case  with  the  Secretary  of  State,  the  whole  matter  would 
be  perfectly  clear  and  no  question  could  reasonably  arise 
in  regard  to  the  procedure.  But  we  think  that  the  duty  to 
call  upon  the  county  clerk  for  the  list  of  candidates  is  im- 
plied by  the  express  requirement  that  the  board  of  election 
commissioners  shall  cause  the  ballots  to  be  printed.  It  is 
clearly  the  duty  of  the  coimty  clerk  to  furnish  the  board 
with  the  list  of  candidates  arranged  in  the  order  in  which 
their  petitions  were  filed  in  his  office,  upon  request  being 
made  therefor. 

Counsel  for  respondents  call  our  attention  to  the  case 
of  People  V.  Wanek,  241  111.  529,  which  is  thought  to  have 
some  bearing  upon  the  question  now  under  consideration. 
That  case  did  not  arise  under  the  Primary  Election  law  and 
nothing  decided  therein  has  any  reference  to  the  procedure 
under  the  Primary  Election  law.  In  that  case  the  validity 
of  petitions  for  the  submission  of  the  proposition  whether 
the  town  of  Calumet  should  become  anti-saloon  territory 
was  involved.  The  town  of  Calumet  is  partly  within  the 
city  of  Chicago  and  partly  without.  It  was  held  that  it 
was  necessary  to  have  two  petitions,  and  that  the  petition 
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filed  in  that  part  of  the  town  within  the  city  of  Chicago 
should  show  that  the  petitioners  were  registered  voters  un- 
der the  City  Election  law.  That  case  has  no  application  to 
the  situation  here  presented. 

Relator  was  only  required  to  file  one  petition,  and  that 
was  properly  filed  with  the  county  clerk  of  Cook  county. 

Respondents'  second  contention  is,  that  the  filing  of  re- 
lator's petition  is  void  because  of  fraud.  Without  going 
into  the  several  allegations  of  fact  relied  on  by  respondents 
in  support  of  this  defense,  it  is  a  sufficient  answer  to  this 
contention  to  say  that  the  purpose  of  the  alleged  fraud  and 
conspiracy  cannot,  as  a  matter  of  law,  be  held  to  amount 
to  a  legal  injury  to  anyone,  The  whole  argument  on  this 
branch  of  the  case  is  based  upon  the  assumption  that  the 
name  first  on  the  ballot  gives  such  party  some  advantage 
over  those  candidates  whose  names  appear  in  other  positions 
on  the  ballot.  The  theory  of -this  argument  is,  that  vot- 
ers, in  some  indefinable  number,  will  vote  for  the  person 
whose  name  appears  first  upon  the  ballot  without  reference 
to  any  other  consideration.  There  is  no  averment  in  the 
answer  which  attempts  to  show  what  the  advantages  are  of 
being  first  upon  the  list  or  what  wrong  would  be  inflicted 
upon  other  candidates  whose  names  appeared  farther  down 
the  list.  If  petitioner  filed  his  petition  before  the  hour  an- 
nounced by  the  clerk  for  the  reception  of  such  petitions 
but  on  the  day  that  he  had  a  legal  right  to  file  it,  he  cer- 
tainly could  not  be  held  to  have  lost  his  right  to  anything 
more  than  having  his  name  appear  first  upon  the  ballot. 
There  was  no  public  law  violated  by  filing  the  petition  be- 
fore the  time  designated  by  the  clerk  for  the  opening  of 
his  office,  hence  it  cannot  be  said  that  the  whole  transac- 
tion is  so  tainted  with  fraud  that  his  petition  should  be 
thrown  out  altogether. 

The  writ  of  mandamus  will  be  awarded  in  accordance 
with  the  prayer  of  the  petition.  ^j,^.^  awarded. 


W'li]'  The  People  v.  Walleck.  79 

The  Peopi^e  ex  rel,  John  R.  Thompson,  Defendant  in  Er- 
ror, vs,  C.  R.  WallECK,  Haintiff  in  Error. 

Opinion  filed  April  i8,  ipi2, 

Speciai,  assessments — objections  which  could  have  been  urged 
against  confirmation  are  not  available  on  application  for  order  of 
sale.  Objections  which  might  have  been  urged  upon  application 
for  judgment  confirming  a  special  assessment  cannot  be  raised  on 
application  for  judgment  and  order  of  sale  for  delinquent  install- 
ments of  the  assessment. 

Writ  0]p  Error  to  the  County  Court  of  Cook  county ; 
the  Hon.  Wii^uam  L.  Pond,  Judge,  presiding. 

Haul,  Sl  Holi^y,  for  plaintiff  in  error. 

Arthur  R.  Wolfe,  for  defendant  in  error. 

Per  Curiam  :  This  is  a  writ  of  error  sued  out  of  this 
court  to  review  a  judgment  of  the  county  court  of  Cook 
county  against  plaintiff  in  error's  lots  in  the  city  of  Berwyn 
for  the  first  and  second  installments  of  a  special  assessment 
and  ordering  a  sale  of  said  premises  for  non-payment  of 
said  installments. 

The  improvement  is  a  water-pipe  system.  The  system 
provides  for  a  vault  and  two  water  meters  as  a  part  there- 
of, and  the  defense  to  the  application  for  judgment  was 
that  part  of  the  improvement  was  not  within  the  city  limits. 
We  are  unable  to  determine,  from  reading  the  ordinance, 
whether  any  part  of  the  improvement  is  outside  the  city,  and 
if  so,  how  much  of  it  is  outside.  There  is  a  stipulation  in 
the  record  that  some  part  of  the  improvement  is  in  the  town 
of  Cicero.  As  we  understand  plaintiff  in  error's  contention, 
it  is  that  the  vault,  two  meters  in  the  line  of  pipe  connect- 
ing with  the  vault,  and  a  small  portion  of  pipe,  are  outside 
the  city  limits.  It  is  not  claimed  the  vault  and  pipe  con- 
nections are  not  an  essential  part  of  the  improvement,  but 
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it  is  asserted  the  meters  are  of  no  benefit  to  the  property. 
We  cannot  say,  from  an  examination  of  this  ordinance  or 
anything  else  in  the  record,  that  the  judgment  of  confirma- 
tion was  void  for  want  of  jurisdiction.  The  questions  here 
presented  were  questions  that  might  properly  have  been 
raised  upon  the  application  for  judgment  of  confirmation. 
Under  section  66  of  the  Local  Improvement  act,  (Kurd's 
Stat.  1909,  p.  471,)  and  repeated  decisions  too  well  under- 
stood to  require  citation,  the  questions  cannot  be  raised  in 

this  collateral  proceeding.  ,.    .  ^  ^o-        , 

^  -  ^  Judgment  amrmed. 


WiLUAM  J.  V.  Crosse,  Appellee,  vs.  The  Supreme  Lodge 
Knights  and  Ladies  0]P  Honor,  Appellant. 

Opinion  Hied  April  i8,  1912. 

1.  Contracts — it  is  the  function  of  courts  to  enforce  contracts 
as  made.  Parties  competent  to  contract  may  enter  into  such  agree- 
ments with  each  other  as  they  see  fit,  and  it  is  the  purpose  of  the 
law  and  function  of  the  courts  to  enforce  their  contracts  if  not  in 
violation  of  law  or  opposed  to  public  policy. 

2.  Same — when  construction  of  contract  is  a  question  for  the 
court.  Where  a  contract  is  in  writing  and  there  is  no  question  in- 
volving proof  as  to  the  construction  put  upon  it  by  the  parties, 
the  question  of  its  construction  is  for  the  court. 

3.  Benefit  societies — when  statements  will  not  be  regarded  as 
warranties.  If  there  is  anything  in  the  application  or  benefit  cer- 
tificate tending  to  show  that  the  answers  and  statements  were  not 
intended  to  be  regarded  as  warranties,  such  answers  and  state- 
ments as  are  not  material  to  the  risk  and  are  honestly  made  in  the 
belief  that  they  are  true  present  no  obstacle  to  a  recovery  on  the 
certificate  even  though  they  are  untrue. 

4.  Same — rule  where  statements  are  expressly  declared  to  be 
warranties.  Where  an  application  for  life  insurance  is  expressly 
declared  to  be  a  part  of  the  contract  and  the  statements  therein 
contained  are  warranted  to  be  true  such  statements  will  be  deemed 
material  whether  they  are  so  or  not,  and  if  shown  to  be  false  there 
can  be  no  recovery  on  the  contract,  however  innocently  the  state- 
ments may  have  been  made. 
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5.  Sams — what  answer  to  question  in  application  is  material  to 
the  risk.  The  answer,  "Seven  years,"  given  to  a  question  as  to 
how  long  it  had  been  since  the  applicant  was  attended  by  a  phy- 
sician or  had  professionally  consulted  one,  is  material  to  the  risk 
and  does  not  relate  to  a  matter  of  opinion  or  judgment  concern- 
ing which  there  might  be  a  mistaken  but  honest  belief. 

6.  Same — what  question  in  application  is  not  ambiguous.  The 
question^  "How  long  since  you  were  attended  by  a  physician  or 
professionally  consulted  one?"  asked  of  an  applicant  for  member- 
ship in  a  benefit  society,  is  not  ambiguous,  but  can  only  mean  how 
long  had  it  been  since  the  applicant  had  last  been  attended  by  a 
physician  or  consulted  one. 

7.  Same — language  cannot  be  perverted  to  raise  an  ambiguity. 
The  rule  that  ambiguous  language  in  an  insurance  contract  must 
be  construed  most  strongly  against  the  insurer  does  not  authorize 
a  perversion  of  language  or  the  exercise  of  inventive  powers  for 
the  purpose  of  creating  an  ambiguity  where  none  exists. 

8.  Special  findings — general  verdict  inconsistent  with  special 
findings  cannot  stand.  A  general  verdict  against  a  benefit  society 
for  the  amount  of  the  benefit  certificate  cannot  stand  where  the 
jury  found  specially  that  a  fact  material  to  the  risk  and  within 
the  knowledge  of  the  member  was  contrary  to  the  answer  which 
she  gave  in  her  application. 

Appeal  from  the  Branch  "C"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
County  Court  of  Cook  county;  the  Hon.  Calvin  De- 
Wolf,  Judge,  presiding. 

AsHCRA^T  &  AsHCRAFT,  (E.  M.  AsiiCRAFT,  of  Coun- 
sel,) for  appellant. 

Edmund  S.  Cummings,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Appellate  Court  for  the  First  District  affirmed  a 
judgment  for  $1000  recovered  by  the  appellee  in  the  county 
court  of  Cook  county  against  appellant,  a  fraternal  benefi- 
ciary society,  upon  a  benefit  certificate  issued  by  it  to  Mary 
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Ellen  Crosse,  the  wife  of  appellee,  payable  to  him  upon  her 
death  while  a  member  of  the  society  in  good  standing,  and 
granted  a  certificate  of  importance  and  an  appeal  to  this 
court. 

The  declaration  contained  one  count,  and  set  out  the 
certificate  and  alleged  the  death  of  Mary  Ellen  Crosse  while 
a  member  of  the  society  in  good  standing.  The  defendant 
pleaded  the  general  issue  and  several  special  pleas,  the  third 
of  which  alleged  that  the  certificate  was  issued  upon  condi- 
tion that  the  answers  made  to  a  medical  examiner,  upon 
the  faith  of  which  it  was  issued,  were  true  and  should  be 
treated  as  warranties ;  that  the  insured  agreed  that  she  war- 
ranted such  answers  to  be  true  and  any  untrue  statement 
or  answer  should  forfeit  all  rights  under  the  certificate,  and 
that  she  made  a  false  answer  as  to  her  having  been  attended 
by  a  physician  or  having  professionally  consulted  one  with- 
in five  years  prior  to  the  examination.  There  was  a  gen- 
eral replication  to  this  plea  denying  that  the  answer  was 
false  or  untrue,  and  a  trial  by  jury  resulted  in  a  verdict  for 
the  amount  of  the  certificate.  The  jury  returned  with  the 
general  verdict  a  special  finding  upon  an  interrogatory  sub- 
mitted to  them,  as  follows:  "Did  the  said  Mary  Ellen 
Crosse,  at  any  time  within  five  years  before  the  signing  of 
the  medical  examination  in  evidence,  professionally  consult 
a  physician? — Answer,  Yes."  The  defendant  moved  for 
judgment  on  the  special  finding,  but  the  court  overruled 
the  motion,  and  also  a  motion  for  a  new  trial,  and  entered 
judgment  on  the  verdict. 

Mary  Ellen  Crosse,  in  her  application  for  the  certificate, 
warranted  her  answers  to  the  questions  in  the  medical  ex- 
amination to  be  correct  and  true,  and  contracted  and  agreed 
that  any  untrue  statement  or  answer  should  forfeit  the 
rights  of  herself  and  family  to  all  benefits  under  the  cer- 
tificate. Among  other  questions  propounded  and  answers 
given  in  the  medical  examination  were  the  following: 
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Q.  "How  long  since  you  were  attended  by  a  physician 
or  professionally  consulted  one? 

A.  "Seven  years. 

Q.  "For  what  disease? 

A.  "Confinement. 

Q.  "Give  name  and  residence  of  physician. 

A.  "Dr.  Quine,  city. 

Q.  "Are  you  in  good  health? 

A.  "Yes. 

Q.  "Do  you  usually  have  good  health? 

A.  "Yes." 

It  was  proved  and  not  denied  that  a  child  was  bom  to 
Mrs.  Crosse  in  1896, — seven  years  prior  to  her  applica- 
tion,— but  that  Dr.  Quine  did  not  attend  her  at  that  time 
nor  in  that  year.  He  attended  her  as  her  physician  in  1897, 
and  upon  examination  foimd  that  she  had  congenital  mal- 
formation of  the  heart  and  great  enlargement  of  that  or- 
gan, and  great  enlargement  of  the  liver  resulting  from  the 
imperfection  of  the  heart,  and  difficulty  of  breathing.  He 
attended  her  six  days  in  April,  1897,  and  six  days  in  May, 
1900,  and  again  five  days  in  October  and  November,  1901. 
He  also  attended  her  in  the  year  1903, — the  year  the  ex- 
amination was  made,— ^and  each  year  thereafter  up  to  her 
death,  and  was  her  physician  at  the  time  of  her  death. 
During  all  this  time  she  had  the  same  malformation  of  the 
heart,  with  varying  degrees  of  the  disorder,  and  difficulty 
of  breathing,  and  with  occasional  long  intervals  of  comfort 
and  freedom  from  distress.  Dropsy  resulted  from  the  mal- 
formation and  gradual  failure  of  the  heart,  and  the  im- 
mediate cause  of  her  death,  which  occurred  in  1907,  was 
dropsy  and  congestion  of  the  lungs,  the  remote  cause  being 
the  congenital  malformation  of  the  heart.  A  number  of 
witnesses  testified  that  they  observed  her  from  time  to  time 
and  saw  her  at  work;  that  her  breathing  seemed  natural 
and  that  they  never  saw  anything  of  any  heart  difficulty, 
but  there  was  no  dispute  of  the  fact  that  she  had  consulted 
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Dr.  Quine  and  been  attended  by  him  as  a  physician  as  above 
stated. 

Parties  competent  to  contract  are  at  liberty  to  enter  into 
such  agreements  with  each  other  as  they  see  fit,  and  it  is 
the  purpose  of  the  law  and  the  function  of  the  courts  to 
enforce  their  contracts.  Accordingly,  the  rule  established 
in  this  State  is,  that  where  an  application  for  life  insur- 
ance is  expressly  declared  to  be  a  part  of  the  policy  and  the 
statements  therein  contained  are  warranted  to  be  true,  such 
statements  will  be  deemed  material  whether  they  are  so  or 
not,  and  if  shown  to  be  false  there  can  be  no  recovery 
on  the  policy  however  innocently  the  statements  may  have 
been  made.  But  warranties  are  not  favored  in  the  law, 
and  if  there  is  anything  to  be  found  in  the  application  or 
certificate  tending  to  show  that  the  answers  and  statements 
were  not  intended  by  the  parties  to  be  regarded  as  warran- 
ties, such  answers  or  statements  as  are  not  material  to  the 
risk  and  were  honestly  made  in  the  belief  that  they  were 
true  will  not  present  any  obstacle  to  recovery.  If  such  a 
construction  may  be  reasonably  given  to  the  contract  the 
statements  will  be  considered  as  mere  representations  not- 
withstanding the  policy  states  that  they  are  to  be  deemed 
warranties,  and  if  not  material  will  not  be  available  as  a 
defense.  {Continental  Life  Ins,  Co.  v.  Rogers,  119  111. 
474;  Provident  Life  Society  v.  Cannon ,  201  id.  260;  Min- 
nesota Life  Ins,  Co.  v.  Link,  230  id.  273.)  In  this  case 
it  was  agreed  that  the  answers  made  to  the  medical  ex- 
aminer should  be  warranties  and  that  any  false  or  untrue 
statement  or  answer  should  operate  to  forfeit  the  rights 
of  the  beneficiary.  There  is  nothing  in  the  contract  which 
would  give  any  room  for  interpreting  it  differently  from 
the  language  employed  in  it,  and  counsel  seeking  to  sustain 
the  judgment  do  not  contend  that  such  is  the  case.  In  any 
event,  the  answers  made  were  material  to  the  risk  and  did 
not  relate  to  a  matter  of  opinion  or  judg^T^ent  concerning 
which  there  might  be  a  mistaken  but  honest  belief. 
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The  argument  in  support  of  the  rulings  of  the  court  is, 
that  the  answer  was,  in  fact,  true,  upon  the  ground  that  the 
question  was  ambiguous,  and  Mrs.  Crosse  might  fairly  have 
interpreted  it  as  calling  for  the  first  time  when  she  was 
attended  by  a  physician  or  professionally  consulted  one, 
and  as  so  imderstood  her  answer  was  true.  Anything  ap- 
pearing in  an  insurance  contract  which  is  ambiguous  or  of 
doubtful  meaning  is  to  be  interpreted  against  the  insurer, 
and  counsel  says  that  from  the  language  used  Mrs.  Crosse 
might  reasonably  understand  that  the  defendant  wanted  to 
know  how  long  it  had  been  since  she  began  to  be  attended 
by  a  physician  or  professionally  consulted  one,  and  as  a 
matter  of  fact  the  first  time  was  at  the  birth  of  her  child. 
Inasmuch  as  Dr.  Quine  did  not  attend  her  at  that  time,  it 
is  contended  that  she  might  understand  the  second  question 
as  calling  for  the  name  and  residence  of  the  physician  who 
was  attending  her  at  the  time  of  her  application,  and  that 
Dr.  Quine  was  then  attending.  We  are  wholly  unable  to 
agree  with  that  argument.  The  first  proposition,  that  the 
question  was  ambiguous  and  might  fairly  be  understood  as 
calling  for  the  first  time  the  applicant  had  been  attended 
by  a  physician,  is  sustained  by  the  decisions  in  two  cases. 
(Moore  v.  Connecticut  Mutual  Life  I^s,  Co,  3  Ont.  App. 
(Up.  Can.)  230;  Stewart  v.  Equitable  Life  Ass'n,  no 
Iowa,  528.)  We  are  unable  to  apply  the  illustrations  in 
the  latter  case  to  the  question  and  can  see  no  reasonable 
ground  for  doing  so.  We  can  see  no  similarity  between  an 
inquiry  how  long  a  time  has  elapsed  since  a  person  was  at- 
tended by  a  physician  or  consulted  one  professionally,  and 
a  question  how  long  since  a  person  became  addicted  to  the 
use  of  tobacco  or  intoxicating  liquors  or  formed  a  habit 
or  adopted  a  custom  of  any  kind.  The  purpose  of  all  the 
questions  propounded,  of  which  there  were  many,  was  to 
ascertain  the  state  of  health  of  Mrs.  Crosse,  and  there  could 
be  no  reason  for  inquiring  when  she  became  ill  and  required 
the  services  of  a  physician.    The  only  conceivable  purpose 
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of  the  question  was  to  ascertain  how  long  a  time  had 
elapsed  since  she  had  required  the  services  of  a  physician, 
to  enable  the  defendant  to  judge  of  the  state  of  her  health. 
In  the  following  Cases  the  same  question  was  asked  and  was 
considered  by  the  courts  as  an  inquiry  how  long  it  had  been 
since  the  applicant  had  last  consulted  a  physician  or  had 
been  treated  by  one:  Mengel  v.  Insurance  Co.  176  Pa.  St. 
280;  Roche  V.  Supreme  Lodge  Knights  of  Honor,  21  Hun, 
(App.  Div.)  599;  Aloe  v.  Mutual  Reserve  Fund  Life  Ass'n, 
147  Mo.  561 ;  Numrich  v.  Supreme  Lodge  Knights  of 
Honor,  3  N.  Y.  Supp.  552;  Boland  v.  Industrial  Benevo- 
lent Ass'n,  74  Hun,  385 ;  Hubbard  v.  Mutual  Reserve  Fund 
Life  Ass'n,  100  F'ed.  Rep.  719;  Life  Association  of  Amer- 
ica  V.  Edwards,  159  id.  53;  Mutual  Reserve  Fund  Life 
Assn  V.  Cotter,  72  Ark.  620.  The  answer  of  the  applicant 
in  one  case  was,  not  since  childhood ;  in  another,  not  since 
over  thirty  years,  and  in  another,  not  for  two  years,  which 
shows  the  natural  and  ordinary  understanding  of  the  mean- 
ing of  the  question.  The  fact  that  in  those  cases  the  ques- 
tion of  ambiguity  was  not  raised,  shows  that  it  did  not  oc- 
cur to  anyone  that  there  was  any  ambiguity,  and  we  do 
not  see  how  there  could  be  any.  The  rule  that  ambiguous 
language  is  to  be  construed  most  strongly  against  the  in- 
surer does  not  authorize  a  perversion  of  language  or  the 
exercise  of  inventive  powers  for  the  purpose  of  creating  an 
ambiguity  where  none  exists.  The  argument  on  the  second 
proposition,  that  the  question  as  to  the  name  and  residence 
of  the  physician  called  for  the  name  of  the  one  who  was 
attending  Mrs.  Crosse  at  the  time  of  the  application,  is  re- 
pelled by  her  statement  in  the  application  that  she  was  then 
in  good  health  and  necessarily  was  not  then  being  attended 
by  any  physician. 

The  contract  was  in  writing.  There  was  no  question  in- 
volving proof  as  to  the  construction  put  upon  it  by  the 
parties,  or  any  other  matter  which  would  take  it  out  of  the 
rule  that  the  construction  of  it  was  for  the  court  as  a  mat- 
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ter  of  law.  (Illinois  Central  Railroad  Co.  v.  Foulks,  191 
111.  57;  Chickering  v.  Bastress,  130  id.  206;  Walker  v. 
Freeman,  209  id.  17;  Dunn  v.  Crichfield,  214  id.  292;  Dan- 
dger  v.  Pitisfield  Shoe  Co.  204  id.  145.)  The  defendant 
asked  the  court  to  instruct  the  jury  that  if  they  believed, 
from  the  evidence,  that  Mrs.  Crosse  during  the  year  1901 
professionally  consulted  Dr.  Quine  as  to  her  physical  con- 
dition or  ailments  and  that  he  then  and  there  treated  her, 
the  verdict  should  be  for  the  defendant.  The  court  modi- 
fied the  instruction  by  making  it  a  condition  that  Mrs. 
Crosse,  in  her  application,  meant  by  her  answer  that  it  had 
been  seven  years  since  she  last  professionally  consulted  a 
physician  or  was  treated  by  one,  which  was  equivalent  to 
saying  that  if  she  meant  something  else  the  verdict  was 
not  to  be  for  the  defendant.  As  the  question  was  not  of 
doubtful  meaning  the  court  erred  in  adding  the  qualification 
making  the  rights  of  the  defendant  depend  upon  what  the 
jury  might  conclude  she  meant  by  her  answer.  The  court 
also  refused  an  instruction  stating  as  a  hypothesis  the  facts 
proved  and  not  disputed  concerning  the  attendance  of  Mrs. 
Crosse  by  Dr.  Quine  as  her  physician  and  applying  the  rule 
of  law  already  stated  to  such  hypothesis,  and  in  this  the 
court  erred. 

Section  79  of  the  Practice  act  provides  that  when  a  spe- 
cial finding  of  fact  is  inconsistent  with  the  general  verdict 
the  former  shall  control  the  latter  and  the  court  may  render 
judgment  accordingly.  The  interrogatory  in  this  case  re- 
lated to  a  material  fact  within  the  knowledge  of  the  appli- 
cant for  the  insurance,  and  the  jury  by  their  finding  found 
the  fact  contrary  to  her  answer.  The  finding  was  incon- 
sistent with  the  general  verdict  and  the  court  erred  in  re- 
fusing to  enter  judgment  on  that  finding. 

The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  county  court,  with  directions  to  enter  judgment  for  the 
defendant  on  the  special  finding  of  the  jury. 

Reversed  and  remanded,  with  directions. 
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Jacob  Kofsky  et  al.  Appellants,  vs.  John  J.  Kofsky  et  al. 

Appellees. 

Opinion  filed  April  i8,  rpT2, 

1.  Equity — clear  proof  is  required  to  justify  a  decree  trans- 
ferring title  in  pursuance  of  parol  contract.  A  court  of  equity  will 
not  render  a  decree  transferring  the  title  to  real  estate  in  pursu- 
ance of  a  parol  agreement  or  contract  unless  there  is  clear  and 
convincing  proof  of  the  existence  of  such  contract. 

2.  Witnesses — when  wife  is  not  a  competent  witness.  In  a 
suit  by  husband  and  wife  to  compel  their  son  to  convey  certain 
land  to  them  which  had  belonged  to  the  husband  and  which  he  had 
conveyed  to  his  son,  and  concerning  which  a  written  contract  had 
been  entered  into  signed  by  all  parties,  the  wife  is  not  a  competent 
witness  in  the  husband's  behalf.  (Pain  v.  Parson,  179  111.  185, 
distinguished.) 

Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Charles  Whitney,  Judge,  presiding. 

James  P.  Harrold,  and  Max  Borchardt,  for  appel- 
lants. 

Heydecker  &  ParmalEE,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Jacob  Kofsky  and  his  wife,  Lena,  filed  a  bill  in  the  cir- 
cuit court  of  Lake  county  against  their  son,  John  J.  Kof- 
sky, and  his  v^ife,  Mathilda  Kofsky,  to  compel  defendants 
to  convey  to  the  complainants  the  north-west  quarter  of 
the  south-west  quarter  of  section  28,  township  23,  north, 
range  12,  east  of  the  third  principal  meridian,  located  in 
the  county  of  Lake  and  State  of  Illinois.  Upon  a  hearing 
in  the  circuit  court  of  Lake  county  the  bill  was  dismissed, 
and  the  complainants  below  have  brought  the  record  to  this 
court  by  appeal. 

The  following  facts  appear  from  the  pleadings  and 
the  testimony;  Jacob  Kofsky  purchased  the  forty  acres  in 
question  in  1888  for  $4050.     He  paid  $1500  in  cash  and 


Ifril.'li]  KOFSKY  V,  KOFSKY.  89 

gave  a  note  for  the  balance.  He  moved  upon  the  premises 
with  his  family  and  paid  the  balance  of  the  purchase  money. 
On  the  13th  day  of  November,  1890,  he  and  his  wife  con- 
veyed the  premises,  by  statutory  warranty  deed,  to  his  son, 
John  J.  Kofsky,  for  the  express  consideration  of  $4050, 
which  said  deed  was  made  "subject  to  the  unpaid  portion 
of  the  mortgage  on  said  premises,  amounting  to  $2000, 
which  said  second  party  herein  assumes  and  agrees  to  pay 
as  part  of  purchase  money."  At  the  time  the  deed  was 
executed  John  J.  Kofsky  made  his  promissory  note  for 
$2000,  payable  to  the  order  of  his  father,  which  said  note 
contained  a  power  of  attorney  authorizing  the  confession 
of  a  judgment  thereon.  At  the  time  the  deed  was  executed 
to  John  J.  Kofsky  he  was  a  young  man  living  at  home  and 
unmarried.  After  the  execution  of  the  deed  he  continued 
to  make  his  home  with  his  parents  and  worked  upon  the 
farm  the  greater  portion  of  his  time  but  worked  for  others 
a  part  of  his  time.  The  testimony  of  Jacob  Kofsky  and 
John  J.  Kofsky  is  in  direct  conflict  on  most  of  the  material 
facts.  Jacob  testifies  that  at  the  time  the  deed  was  made 
John  J.  agreed  to  re-convey  the  premises  to  Jacob  at  any 
time  when  requested  to  do  so;  that  he  (Jacob)  continued 
to  exercise  acts  of  ownership  over  the  premises,  and  that 
whatever  John  J.  did  was  under  the  direction  and  authority 
of  Jacob;  that  he  often  requested  his  son  to  re-convey  the 
land  back  to  him,  and  that  he  neglected  to  do  so,  for  one 
reason  or  another,  until  after  he  married,  and  then  he  said 
that  his  wife  would  not  sign  the  deed.  John  J.  testifies  that 
he  bought  the  land  in  good  faith,  and  that  his  father  never 
requested  him  to  convey  the  land  back  to  him  and  he  never 
promised  to  do  so;  that  he  claimed  to  be  the  owner  of  the 
premises  all  the  time  after  the  deed  was  made.  The  $2000 
note  executed  by  John  J.  to  his  father  not  having  been  paid, 
the  latter  caused  a  judgment  to  be  confessed  thereon  for 
something  over  $3700,  and  an  execution  was  issued  thereon 
against  John  J.    After  the  judgment  was  confessed  on  the 
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note  all  the  parties  entered  into  an  agreement  in  writing,  by 
which  appellees  agreed  to  execute  a  note  to  appellants  for 
$3000,  payable  in  installments  of  $200  a  year  for  three 
years,  and  the  balance  to  be  paid  four  years  from  date,  with- 
out interest.  Said  contract  provides :  "And  in  advent  that 
should  the  first  parties  sell  or  dispose  of  their  farm  situ- 
ated in  the  town  of  West  Deerfield,  county  of  Lake  and 
State  of  Illinois,  any  time  before  said  note  is  paid  in  full, 
then  the  said  second  parties  are  to  be  paid  first  out  of  the 
money  should  said  sale  take  place."  Said  contract  provided 
further  that  the  appellants  should  occupy  all  of  the  rooms 
down-stairs  free  of  rent,  and  in  case  appellants  desired  to 
move,  then  John  J.  agreed  to  move  them  without  compen- 
sation. The  agreement  provided  that  appellants  were  to 
have  half  the  chickens  and  half  the  ducks  and  two  pigs  at 
any  time  they  might  demand  the  same  of  appellees,  and  to 
have  the  use  of  a  horse  and  buggy,  harness  and  robes,  and 
a  milk  cow,  and  fruit  and  vegetables  off  the  farm,  while 
they  resided  thereon.  In  consideration  of  this  ag^e^nent 
appellants  agreed  to  and  did  satisfy  the  judgment  of  record 
against  John  J.  Appellants  contend  that  this  writing  did 
not  express  the  true  agreement  entered  into  between  them 
and  appellees ;  that  the  contract,  in  fact,  was,  that  appellees 
should  support  appellants  so  long  as  they  might  live,  and 
that  appellants  signed  the  contract  supposing  that  it  con- 
tained such  an  agreement,  but  in  this  respect  the  decided 
weight  of  the  testimony  is  against  appellants.  In  addition 
to  the  parties  to  the  agreement  there  were  three  disinter- 
ested persons  present  at  the  time  the  writing  was  executed, 
and  their  evidence  clearly  shows  that  the  contract  was  well 
understood  by  appellants  at  the  time  they  signed  the  same 
and  that  all  of  their  mutual  agreements  were  embodied  in 
the  writing.  The  evidence  shows  that  appellees  paid  the 
$3000  note  in  full  to  appellants,  and  after  the  last  pa)mient 
was  made,  owing  to  some  disagreements  between  the  fami- 
lies, appellants  left  the  premises  and  commenced  this  suit. 
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There  is  some  evidence  tending  to  prove  that  at  the  time 
the  deed  in  question  was  executed  Jacob  Kofsky  was  in- 
debted to  a  considerable  amount,  and  that  one  of  his  pur- 
poses in  making  the  conveyance  to  his  son  was  to  avoid 
paying  certain  debts  then  owing  by  him. 

There  are  but  two  errors  assigned  which  we  deem  of 
sufficient  importance  to  consider.  First,  it  is  contended 
that  the  decree  dismissing  the  bill  is  contrary  to  the  weight 
of  the  evidence.  Appellants'  case  depends  almost  entirely 
upon  Jacob  Kofsky's  own  testimony.  As  will  be  seen  from 
the  foregoing  statement,  he  is  contradicted  by  John  J.  Kof- 
sky in  substantially  all  material  respects.  John  J.  is  cor- 
roborated to  some  extent  by  the  circumstances  and  by  other 
w-itnesses.  The  written  agreement  recognizes  John  J.  as 
the  owner  of  the  land  and  as  having  the  power  to  sell  it. 
Whenever  a  court  of  equity  is  called  upon  to  render  a  de- 
cree transferring  the  title  to  real  estate  from  one  person  to 
another  in  pursuance  of  a  parol  agreement  or  contract,  it 
will  require  clear  and  convincing  proof  of  the  existence  of 
such  contract.  (Ryder  v.  Ryder,  244  111.  297;  Patterson 
V.  Patterson,  251  id.  153.)  Appellants  have  failed  to  fur- 
nish the  degree  of  proof  required  to  entitle  them  to  the 
relief  sought.  The  decree  of  the  coiut  below  is  not  con- 
trary to  the  evidence. 

Appellants  next  complain  that  the  court  erred  in  refus- 
ing to  permit  Lena  Kofsky,  wife  of  Jacob  Kofsky,  to  tes- 
tify as  a  witness  in  this  cause.  There  was  no  error  in  this 
ruling.  {Francis  v.  Roades,  146  111.  635;  Rendleman  v. 
Rendleman,  156  id.  568;  Keithlcy  v.  Wood,  151  id.  566; 
Donnan  v.  Donnan,  236  id.  341.)  Cases  relied  on  by  ap- 
pellants, like  Pain  v.  Parson,  179  111.  185,  and  other  like 
cases,  where  the  litigation  concerned  the  wife's  separate 
property  and  the  husband  was  offered  as  a  witness,  are  not 
in  point  and  are  clearly  distinguishable  from  the  case  at  bar. 

We  find  no  error  in  the  decree  below,  and  it  is  accord- 
ingly affirmed.  ^^^.^^^  aMrmed. 
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A.  W.  AsKiNs,  Appellant,  vs.  Bessie  H.  Merritt  et  al. 

Appellees. 

Opinion  Hied  April  i8,  ipi2. 

1.  WiLi*s — when  estate  devised  is  a  base  or  determinable  fee. 
Where  land  is  devised  to  the  three  named  grandchildren  of  the 
testator,  with  the  provision  that  should  any  of  them  die  and  leave 
no  child  then  that  one's  share  shall  go  to  the  remaining  ones  liv- 
ing, the  estate  devised  is  a  base  or  determinable  fee,  and  the  devi- 
sees take  no  present  estate  by  virtue  of  the  executory  devise,  but 
only  a  mere  expectancy. 

2.  Same — the  power  of  alienation  is  incident  to  the  ownership 
of  the  fee.  Where  the  testator  devises  the  entire  fee  to  his  grand- 
children, even  though  there  is  an  executory  devise  over  to  the 
surviving  ones  if  any  one  of  them  die  leaving  no  child,  a  limita- 
tion upon  the  power  of  either  to  alienate  the  estate  is  void,  as 
repugnant  to  the  devise. 

3.  Partition — purchaser  of  a  base  fee  is  entitled  to  partition. 
The  determinable  quality  of  a  base  fee  follows  a  conveyance  there- 
of by  the  owner,  but  the  purchaser  is  entitled  to  partition  of  the 
land  without  waiting  to  see  whether  the  event  will  happen  which 
will  terminate  his  estate. 

4.  Same — right  to  partition  is  not  dependent  upon  possession. 
A  bill  by  the  purchaser  of  a  base  fee  for  the  partition  of  land 
need  not  aver  that  the  complainant  has  taken  possession  by  virtue 
of  his  conveyance,  as  the  right  to  partition  does  not  depend  upon 
possession. 

5.  Same — ivhen  bill  for  partition  need  not  aver  that  complain- 
ant's  grantor  is  living.  Where  a  bill  for  partition  by  the  purchaser 
of  a  base  fee  alleges  that  the  deed  was  executed  shortly  before 
the  bill  was  filed,  it  will  be  presumed,  unless  the  contrary  appears, 
that  the  grantor  in  the  deed  was  alive  when  the  bill  was  filed,  and 
no  express  allegation  to  that  eflfect  is  necessary,  even  though  the 
complainant's  estate  is  one  which  will  terminate  if  such  grantor 
shall  die  leaving  no  child. 

Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  W.  G.  Cochran,  Judge,  presiding. 

Richardson  &  Whitaker,  for  appellant. 

E.  J.  Mii<LER,  for  appellees. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  circuit  coiut  of  Moultrie  county  sustained  the  de- 
murrer of  Bessie  H.  Merritt  and  E>aisy  B.  Wood,  two  of 
the  appellees,  to  the  bill  for  partition  filed  against  them 
and  a  tenant  and  their  mortgagee  or  judgment  creditor,  by 
A.  W.  Askins,  the  appellant,  and  dismissed  the  bill.  An 
appeal  was  allowed  and  perfected. 

The  following  facts  were  alleged  in  the  bill  and  admit- 
ted by  the  demurrer :  On  July  9,  1903,  David  M.  Crowder, 
who  was  the  owner  of  the  premises  sought  to  be  parti- 
tioned, executed  his  last  will  and  testament,  and  among 
other  devises  gave  to  his  wife  his  homestead  property  in 
Bethany  during  her  natural  life.  A  tract  of  forty  acres, 
and  the  homestead  property,  subject  to  the  life  estate  of 
the  widow,  were  devised  by  the  sixth  paragraph  of  the  will, 
which  was  as  follows : 

"I  hereby  will,  bequeath  and  devise,  at  my  death,  to  the 
children  of  my  deceased  daughter,  Barbara  E.  Logan,  Bes- 
sie  H.  Merritt,  Daisy  B.  Wood  and  David  H.  Logan,  the 
following  described  real  estate,  to-wit:  The  north-west 
quarter  of  the  south-east  quarter  of  section  eighteen  (18), 
forty  (40)  acres;  and  also  at  the  death  of  my  wife,  Lydia 
A.  Crowder,  I  hereby  will,  bequeath  and  devise  to  them 
my  residence  property  in  Bethany,  Illinois,  being  lots  three, 
four,  five,  six,  seven  and  eight,  (3,  4,  5,  6,  7  and  8,)  in 
block  ten  (10),  in  Kennedy's  addition  to  the  village  of 
Bethany,  Illinois,  as  shown  by  recorded  plat  of  said  addi- 
tion, with  this  provision,  to-wit :  Should  either  one  of  the 
said  grandchildren  die  and  leave  no  child,  then  that  one's 
portion  shall  go  to  the  remaining  ones  living.  It  is  my 
further  will  that  after  my  death  said  land  shall  be  rented 
out,  and  the  proceeds,  after  making  needed  repairs  and  the 
payment  of  taxes,  and  the  residue  left  shall  be  kept  as  a 
fund  for  them,  to  be  equally  divided,  share  and  share  alike, 
between  them  and  by  my  administrator,  who  is  hereby  au- 
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thorized  to  rent  out  said  land  after  my  death  and  pay  taxes 
and  keep  same  in  repair  until  my  grandson,  David  H.  Lo- 
gan, shall  arrive  at  the  age  of  twenty-one  years.  Should 
they  all  die  before  said  date  their  interest  shall  go  to  my 
living  heirs." 

The  eighth  paragraph  contained  this  language :  "I  de- 
sire to  make  this  provision :  that  none  of  my  grandchildren 
shall  ever  sell  or  mortgage  or  in  any  way  encumber  such 
portion  they  may  heir  under  this  will  until  they  arrive  at 
the  age  of  thirty  years." 

David  M.  Crowder,  the  testator,  died  in  1906,  and  his 
will  was  admitted  to  probate  on  July  6  of  that  year.  Lydia 
A.  Crowder,  the  widow,  and  the  devisees,  Bessie  H.  Mer- 
ritt,  Daisy  B.  Wood  and  David  H.  Logan,  survived  him. 
David  H.  Logan  became  twenty-one  years  of  age,  so  that 
the  authority  of  the  administrator  to  rent  and  control  the 
land  came  to  an  end,  and  on  September  27,  1910,  David  H. 
Logan  executed  a  quit-claim  deed  of  all  his  right,  title  and 
interest  in  the  devised  premises  to  the  complainant,  who 
filed  the  bill  for  partition  on  August  14,  191 1. 

The  demurrer  was  general  and  special,  and  alleged  as 
special  grounds  of  demurrer,  first,  that  by  reason  of  the 
provision  that  upon  the  death  of  either  of  the  devisees  leav- 
ing no  child  the  portion  of  that  one  should  go  to  the  re- 
maining ones  living,  there  was  a  contingent  remainder  in 
each  of  the  devisees  in  the  shares  of  the  others,  and  the 
land  could  not  be  partitioned  until  the  contingent  remainder 
had  been  determined;  second,  that  the  provision  that  the 
devisees  should  not  sell  or  mortgage  or  in  any  way  encum- 
l>er  their  respective  portions  until  they  should  have  arrived 
at  the  age  of  thirty  years  prevented  partition  until  they  had 
arrived  at  that  age,  and  it  did  not  appear  from  the  bill  that 
David  H.  Logan  was  of  the  age  of  thirty  years. 

Some  supposed  objections  to  the  bill  which  are  claimed 
to  be  good  on  general  demurrer  are  pointed  out  in  argu- 
ment, such  as  that  there  is  no  allegation  that  the  complain- 
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ant  had  taken  possession  of  the  property  by  virtue  of  his 
deed,  or  that  David  H.  Logan  was  living  when  the  bill  was 
filed.  The  right  to  partition  does  not  depend  upon  pos- 
session, and  it  was  not  necessary  to  allege  that  David  H. 
Logan  was  living  on  the  day  the  bill  was  filed.  It  was  al- 
leged that  he  executed  the  deed  shortly  before  that  time, 
and  his  continued  life  would  be  presumed. 

The  estate  devised  was  a  base  or  determinable  fee  in 
the  respective  devisees.  {Smith  v.  Kimbell,  153  111.  368; 
Strain  v.  Sweeny,  163  id.  603;  Lombard  v.  Witbeck,  173 
id.  396;  Gannon  v.  Peterson,  193  id.  372;  Fifer  v.  Allen, 
228  id.  507.)  The  devise  left  nothing  upon  which  a  con- 
tingent remainder  could  be  limited,  and  the  several  devisees 
had  no  present  estate  by  virtue  of  the  executory  devise,  and 
nothing  but  a  mere  expectancy,  which  would  never  have  any 
existence  except  on  the  happening  of  the  specified  event. 
The  base  or  determinable  quality  of  such  a  fee  follows  any 
conveyance  by  the  owner  and  would  follow  the  portion  set 
off  to  the  complainant,  but  the  owner  of  such  a  fee  is  en- 
titled to  partition  equally  with  any  other  owner  of  an  estate 
in  land.  The  complainant  was  not  required  to  wait  until 
David  H.  Logan  should  die  to  see  whether  the  other  devi- 
sees would  acquire  an  estate  which  has  no  present  existence, 
and  will  never  have  any  unless  David  H.  Logan  should  die 
leaving  no  child. 

The  power  of  alienation  is  one  of  the  incidents  which 
by  law  pertain  to  the  ownership  of  a  fee,  and  the  attempted 
restraint  upon  that  power  by  the  provision  in  the  eighth 
paragraph  of  the  will  was  void.  {Jones  v.  Port  Huron  En- 
gine Co.  171  111.  502;  Mtihlke  V.  Tiedemann,  177  id.  606.) 
The  testator  devised  the  entire  fee  of  the  land  and  lots, 
whether  it  remained  in  David  H.  Logan  and  a  child  or 
children  who  might  survive  him  or  will  pass  to  the  other 
devisees  by  way  of  executory  devise,  and  the  limitation 
upon  the  power  of  either  to  alienate  the  estate  was  repug- 
nant to  the  devise  and  therefore  void. 
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The  court  erred  in  sustaining  the  demurrer  and  dismiss- 
ing the  bill,  and  the  decree  is  reversed  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


Dick  Morgan  et  al.  Defendants  in  Error,  vs.  Eli  Poe 

et  al.  Plaintiffs  in  Error. 

Opinion  Hied  April  i8,  1^12. 

1.  Deeds — eifect  of  deed  to  grantor's  wife  and  children  where 
possession  is  not  given.  The  legal  effect  of  a  warranty  deed  from 
the  grantor  to  his  wife  and  children,  in  which  the  wife  did  not 
join  and  where  possession  is  not  given,  is  to  make  the  grantor  and 
grantees  tenants  in  common;  and  the  fact  that  the  grantor  rents 
the  land  in  his  own  name  does  not  amount  to  a  delivery  of  pos- 
session to  the  grantees,  as  the  possession  of  the  lessee  is  the  pos- 
session of  the  co-tenants  according  to  their  respective  interests. 

2.  Same — when  "there  is  no  abandonment  or  giving  possession 
pursuant  to  deed.  Where  a  land  owner  makes  a  warranty  deed 
to  his  wife  and  children,  in  which  the  wife  does  not  join,  and  the 
grantor  continues  to  control  the  possession  of  the  land  as  its  owner 
after  the  execution  of  the  deed  the  same  as  before,  renting  the 
land  in  his  own  name  or  living  thereon  with  his  family,  there  is  no 
abandonment  or  giving  of  possession  pursuant  to  the  deed.  {Coon 
V.  Wilson,  222  111.  633,  distinguished.) 

3.  Same — when  there  is  no  conveyance  of  homestead  estate.  A 
warranty  deed  from  the  grantor  to  his  wife  and  children,  in  which 
the  wife  doe5  not  join,  does  not  convey  the  estate  of  homestead 
unless  possession  is  abandoned  or  given  pursuant  to  the  deed,  in 
accordance  with  section  4  of  the  Exemptions  act. 

Writ  of  Error  to  the  Circuit  Court  of  Massac  county ; 
the  Hoa  W11.UAM  N.  Buti^ER,  Judge,  presiding. 

H.  A.  Evans,  for  plaintiffs  in  error. 

O.  R.  Morgan,  for  defendants  in  error. 

W.  L.  Krone,  guardian  ad  litem. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

John  T.  Francis  was  the  owner  of  120  acres  of  land  in 
Massac  county,  worth  more  than  $1000,  on  which  he  re- 
sided with  his  wife  and  five  minor  children.  On  July  27, 
1899,  he  made  a  warranty  deed  of  conveyance  of  this  land 
to  his  wife  and  children  and  two  weeks  later  moved  with 
them  to  Oklahoma.  His  wife  did  not  join  in  the  deed,  and 
the  only  ^question  about  which  the  parties  in  this  case  dis- 
agree is  whether  or  not  the  deed  conveyed  the  estate  of 
homestead.  Two  of  the  children,  grantees  in  the  deed, 
died,  and  one  conveyed  her  interest  to  the  defendant  in 
error  Dick  Morgan.  The  father  inherited  from  the  de- 
ceased children,  and  on  March  9,  191 1,  he  and  his  wife 
conveyed  their  undivided  interest  in  the  land  to  the  plain- 
tiffs in  error,  Eli  Poe  and  Charles  Kivitt.  This  deed  con- 
veyed the  ope-sixth  interest  conveyed  to  Mrs.  Francis  by 
the  deed  of  July  27,  1899,  the  interest  inherited  by  her 
and  by  John  T.  Francis  from  the  deceased  children,  and 
also  the  estate  of  homestead  which  John  T.  Francis  still 
retained  if  it  had  not  been  conveyed  by  his  deed  of  July 
27,  1899.  In  a  proceeding  for  the  partition  of  the  land  the 
circuit  court  of  Massac  county  decreed  that  the  estate  of 
homestead  was  conveyed  by  that  deed,  and  Poe  and  Kivitt, 
the  grantees  in  the  later  deed,  have  sued  out  a  writ  of 
error  to  reverse  that  decree. 

It  is  conceded  that  the  deed  did  not  convey  the  estate 
of  homestead  unless  possession  was  abandoned  or  given 
pursuant  to  it,  in  accordance  with  section  4  of  the  Exemp- 
tion act.  The  evidence  shows  no  disagreement  about  the 
facts.  When  John  T.  Francis  went  to  Oklahoma,  two 
weeks  after  making  the  deed,  he  rented  the  land.  The  next 
June  he  learned  that  his  tenant  had  abandoned  the  farm, 
and  he  then  returned  with  his  family  and  lived  on  the  land 
for  two  years.  The  reason  of  his  staying  there  so  long  was 
the  illness  of  an  aunt,  whose  only  relative  he  was,  and  after 
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her  death  he  bought  a  farm  in  Arkansas,  in  October,  1902, 
to  which  he  removed  with  his  family.  He  lived  in  Arkan- 
sas until  June,  1907,  when  he  sold  his  farm  there  and  again 
returned  with  his  family  to  the  Massac  county  farm,  where 
he  lived  until  the  following  May,  when  he  went  to  New- 
Mexico  and  entered  a  homestead,  upon  which  he  has  since 
resided  with  his  family.  The  land  was  rented  in  his  name 
and  he  collected  the  rent  and  paid  the  taxes.  He  testified 
that  he  rented  the  land  for  his  wife  and  children  and  him- 
self, so  that  they  could  all  live,  and  used  the  money  that  he 
received  from  the  rent  for  them,  trying  to  find  a  healthy 
place  so  that  he  could  keep  them  alive. 

There  was  no  abandonment  or  giving  of  possession  pur- 
suant to  the  deed.  The  grantor  continued  to  control  the 
possession  of  the  land,  as  its  owner,  after  the  execution 
of  the  deed  the  same  as  before.  He  rented  the  land  con- 
tinuously in  his  own  name  and  the  possession  of  the  tenant 
was  his  possession.  His  action  was  cbnsistent  with  his  re- 
taining the  estate  of  homestead.  His  testimony  is  that  he 
rented  the  land  for  his  wife  and  children  and  himself,  but 
if  he  had  testified  that  he  rented  it  as  their  agent,  only,  it 
would  be  only  the  statement  of  a  legal  conclusion.  The 
only  act  shown  is  the  renting  in  his  own  name,  and  this 
cannot  be  regarded  as  a  giving  of  possession  pursuant  to 
the  deed.  The  legal  effect  of  the  deed,  without  the  giving 
of  possession,  was  to  make  the  grantor  and  grantees  ten- 
ants in  common,  and  the  renting  of  the  land  by  one  of  the 
tenants  in  common,  in  his  own  name,  could  not  amount  to 
a  delivery  of  the  possession  to  his  co-tenants.  The  posses- 
sion of  the  lessee  was  the  possession  of  all  the  co-tenants 
according  to  their  respective  interests.  The  case  is  not  like 
that  of  Coon  v.  Wilson,  222  111.  633,  for  there  the  home- 
stead premises  included  in  the  conveyance  were  rented  in 
the  name  of  the  grantee  and  not  of  the  grantor.  A  case 
more  nearly  similar  is  that  of  Venters  v.  Wickens,  224  111. 
569,  where  the  grantor  in  a  conveyance  which  did  not  re- 
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lease  the  homestead  ceased  to  reside  upon  the  premises  but 
continued  to  occupy  them  through  a  tenant.  Whether  the 
right  of  exemption  was  lost  to  John  T.  Francis  by  his  ceas- 
ing to  occupy  the  land  as  a  residence  is  not  material.  The 
question  is  whether  possession  was  abandoned  or  given  pur- 
suant to  the  conveyance. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


WiLUAM  McEniry,  Appellant,  vs.  The  Tri-City  Raiv 

WAY  Company,  Appellee. 

Opinion  Hied  April  i8,  ipi2. 

1.  Appeals  and  errors — Supreme  Court  will  not  pass  upon  the 
constitutionality  of  a  statute  unless  its  validity  is  necessarily  in- 
volved. The  Supreme  Court  will  not  pass  upon  the  constitution- 
ality of  a  statute  unless  the  validity  of  the  statute  is  necessarily 
involved  and  a  decision  of  the  question  is  material  to  the  deter- 
mination of  the  issues  involved. 

2.  Same — when  the  question  of  constitutionality  of  statute  is 
not  involved.  Where  the  plaintiff  in  an  action  for  damages  for 
injury  to  his  automobile  by  a  car  of  a  street  railway  company  re- 
lies in  his  declaration  upon  the  validity  of  the  ordinance  granting 
the  street  railway  company  its  rights,  he  cannot  base  his  right  to 
appeal  directly  to  the  Supreme  Court  from  an  adverse  judgment 
upon  the  ground  that  the  ordinance  is  invalid  because  passed  un- 
der the  authority  of  a  statute  which  it  is  claimed  is  unconstitutional. 

3.  Nuisances — what  is  essential  to  warrant  recovery  of  dam- 
ages upon  ground  that  street  railway  is  a  nuisance.  To  warrant 
a  recovery  of  damages  for  injury  to  property  by  a  car  of  a  street 
railway  company  upon  the  ground  that  the  operation  of  the  rail- 
way in  the  street  is  a  public  nuisance  because  there  is  no  lawful 
authority  therefor,  the  plaintiff  must  allege  and  prove  that  the  op- 
eration of  the  line  is  unlawful,  that  he  has  sustained  a  special 
injury  and  that  he  was  free  from  contributory  negligence. 

Appeal  from  the  County  Court  of  Rock  Island  coimty; 
the  Hon.  R.  W.  Olmsted,  Judge,  presiding. 
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W11.UAM  McEniry,  pro  se. 
Seari^e  &  Marshaix,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

William  McEniry  brought  an  action  on  the  case  in  the 
county  court  of  Rock  Island  county  against  the  Tri-City 
Railway  Company  for  damages  caused  to  his  automobile, 
resulting  from  a  collision  with  a  street  car  in  the  city  of 
Rock  Island  where  Seventh  street  intersects  Twenty-first 
street.  In  the  county  cotut  there  was  a  finding  for  the  de- 
fendant below  and  a  judgment  against  plaintiff  for  costs. 
Plaintiff  below  has  appealed  direct  to  this  court. 

The  declaration  is  in  three  counts.  The  first  coimt  al- 
leges that  the  defendant  so  carelessly  and  improperly  drove 
and  managed  the  electric  car  that  through  the  negligence 
and  improper  management  and  imskill fulness  of  the  de- 
fendant, by  its  servants,  the  electric  car  ran  into  and  struck 
the  automobile  with  great  force  and  violence,  and  thereby 
damaged  said  automobile  to  the  extent  of  $1000.  The  sec- 
ond and  third  counts  set  out  an  ordinance  of  the  city  of 
Rock  Island  granting  to  the  Tri-City  Railway  Company,  its 
successors  and  assigns,  the  right  and  authority  to  construct, 
maintain  and  operate  a  single  or  double  track  electric  street 
railway  for  the  period  of  twenty  years  upon  certain  desig- 
nated streets,  among  others  Twenty-first  street,  and  alleges 
that  the  accident  was  the  result  of  the  violation  by  the  street 
railway  company  of  section  8  of  said  ordinance,  which  lim- 
ited the  speed  of  cars  to  twelve  miles  per  hour,  alleging  that 
the  car  in  question  was  being  run  at  the  unlawful  rate  of 
thirty  miles  per  hour.  This  count  avers  the  acceptance  by 
the  street  railway  company  of  the  said  ordinance  and  that 
the  same  was  in  force  and  binding  upon  said  company. 

Appellee  has  made  a  motion  to  transfer  this  cause  to 
the  Appellate  Court  for  the  Second  District,  based  on  the 
ground  that  this  court  has  no  jurisdiction  of  the  case.    This 
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motion  was  taken  with  the  case  and  has  been  argued  by 
counsel  for  both  parties  in  their  briefs. 

Appellee  is  incorporated  under  the  laws  of  the  State  of 
Iowa  and  operates  a  street  railway  in  the  city  of  Daven- 
port, which  is  on  the  Iowa  bank  of  the  Mississippi  river 
opposite  the  city  of  Rock  Island,  in  this  State.  There  is  a 
bridge  across  the  river,  extending  from  Davenport  to  Rock 
Island,  and  appellee  operates  a  line  of  street  cars  over  said 
bridge  and  into  the  cities  of  Rock  Island  and  Moline.  Ap- 
pellant's contention  is  that  a  foreign  corporation  cannot  be 
authorized  to  operate  a  street  railway  in  this  State,  and  that 
section  7  of  chapter  131a  of  Kurd's  Statutes  of  1909,  and 
the  said  ordinance  set  out  in  the  declaration  purporting  to 
grant  appellee  a  franchise  in  the  streets  of  Rock  Island,  are 
unconstitutional  and  void,  and  that  the  questions  thus  raised 
give  this  court  jurisdiction.  If  a  constitutional  question  is 
involved  and  its  decision  is  necessary  to  the  determination 
of  the  issues  presented,  of  course  the  appeal  is  properly 
brought  to  this  court.  The  section  of  the  statute  the  con- 
stitutionality of  which  is  supposed  to  be  involved,  provides 
that  any  company,  domestic  or  foreign,  owning  or  controll- 
ing a  license  to  use  a  bridge  spanning  a  stream  flowing  be- 
tween any  city  in  this  State  and  any  city  in  an  adjoining 
State,  or  any  bridge  connecting  such  cities,  towns  or  vil- 
lages, mayJease,  own,  use,  construct  and  operate  a  street 
railway  over  and  upon  such  bridge  or  bridges  and  in  cities, 
towns  or  villages  in  counties  in  which  such  bridge  or  bridges 
may  be  situated,  and  may  acquire  stock  in  and  guarantee 
bonds  of  any  company  operating  such  street  railway  or 
railways,  provided  that  none  of  the  rights  or  privileges 
thereby  conferred  shall  be  exercised  without  the  consent  of 
the  corporate  authorities  of  such  city  or  village,  and  pro- 
vided, also,  that  such  foreig^n  corporation  shall  be  subject 
to  all  liabilities,  restrictions  and  duties  that  are  imposed  up- 
on corporations  organized  under  the  general  laws  of  this 
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State  for  the  purpose  of  constructing  and  operating  street 
railroads,  and  shall  have  no  other  and  g^reater  powers. 

The  act  of  the  legislature  of  which  section  7  is  a  part 
was  passed  in  1903  and  went  into  effect  on  July  i  of  that 
year.  The  ordinance  of  August  30,  1903,  was  manifestly 
passed  in  pursuance  of  section  7,  above  referred  to,  of  the 
act  of  1903,  and  was  designed  to  give  the  assent  of  the 
city  to  appellee  to  operate  a  street  railway  in  certain  of  its 
streets.  The  construction  and  operation  of  a  railroad  upon 
a  street  without  authority  is  a  public  nuisance.  (Elliott  on 
Roads  and  Streets,  sec.  802,  and  authorities  there  cited.) 
The  law  is,  that  one  who  suffers  some  special  damage  dif- 
ferent in  kind,  and)  not  merely  in  degree  or  extent,  from 
the  damages  sustained  by  the  public  in  general,  and  who  is 
himself  free  from  contributory  negligence,  may  maintain  a 
private  action  for  such  special  damages.  (Swain  &  Son  v. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  252  111.  622.) 
One  who  is  specially  injured,  either  in  person  or  property, 
by  reason  of  a  public  nuisance  in  a  street  or  highway  must 
himself  be  free  from  contributory  negligence.  (29  Cyc. 
1260,  and  cases  there  cited;  see,  also,  Pfau  v.  Reynolds^ 
53  111.  212.)  He  is  not  relieved  of  his  duty  in  this  regard 
by  the  fact  that  his  injury  resulted  from  a  known  public 
nuisance.  The  erection  and  maintenance  of  an  unlawful 
obstruction  in  a  public  street  or  highway  is  per  se  an  action- 
able wrong  which  may  be  abated  by  indictment,  (Elliott  on 
Roads  and  Streets,  sec.  814,)  or  by  information  in  chan- 
cery filed  by  the  Attorney  CJeneral  or  State's  attorney  in 
the  name  of  the  people,  or  by  bill  brought  by  the  municipal- 
ity. (Doane  v.  Lake  Street  Elevated  Railroad  Co,  165  111. 
510.)  Such  a  nuisance  may  also  under  some  circumstances 
sustain  a  private  action  for  special  damages  to  an  individual 
in  which  the  unlawful  character  of  the  obstruction  would 
form  the  basis  of  the  action.  In  such  case  the  injured  party 
would  be  required  to  allege  and  prove  the  unlawful  charac- 
ter of  the  obstruction,  and  this  fact,  coupled  with  proof  of 
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special  injury  and  freedom  from  contributory  negligence 
on  the  part  of  the  plaintiff,  would  warrant  a  recovery. 

Appellant  seeks  to  invoke  the  application  of  the  rules 
above  announced  to  show  the  materiality  of  appellee's  right 
to  operate  a  street  railway  in  the  city  of  Rock  Island.  The 
difficulty  that  appellant  encounters  is  the  fact  that  his  dec- 
laration is  not  framed  on  the  theory  that  appellee  was  oper- 
ating a  street  railway  without  authority  of  law.  His  whole 
case  is  predicated  upon  the  assumption  that  appellee  was 
rightfully  using  the  streets  of  the  city  under  an  ordinance 
which  he  sets  out  in  the  second  and  third  counts  of  his  dec- 
laration, and  that  the  injury  resulted  from  the  negligent 
manner  of  operating  the  car.  No  question  as  to  the  legal 
right  of  appellee  to  operate  a  street  railway  could  possibly 
be  raised  under  the  issues  in  this  case.  The  rule  is  that 
this  court  will  not  pass  on  the  constitutionality  of  a  statute 
unless  the  validity  of  the  statute  is  necessarily  involved  and 
a  decision  of  the  question  is  material  to  the  determination 
of  the  issues  involved.  (Schofield  v.  Pope,  104  111.  130; 
Village  of  Morgan  Park  v.  Knopf,  199  id.  444.)  As  we 
have  already  seen,  appellant  sets  out  the  ordinance  in  two 
counts  of  his  declaration  and  relies  upon  its  validity  to  sus- 
tain those  counts.  Appellant  cannot  be  permitted  to  occupy 
two  inconsistent  positions  with  respect  to  the  same  matter 
at  the  same  time.  If  the  ordinance  is  valid  for  the  pur- 
pose of  regulating  the  speed  limit,  as  alleged  by  appellant 
in  his  declaration,  it  is  inconsistent  for  him  to  insist  that 
it  is  illegal  and  void  for  all  other  purposes. 

This  court  being  without  jurisdiction  to  consider  this 
appeal  upon  its  merits,  the  motion  to  transfer  the  cause  to 
the  Appellate  Court  for  the  Second  District  will  be  sus- 
tained and  the  cause  transferred  accordingly. 

d  Cause  transferred. 
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Louis  Rogers,  Appellee,  vs.  The  St.  Louis-Cartervii.i.e 

CoAi.  Company,  Appellant. 

Opinion  Hied  April  l8,  jgi2. 

1.  Mines — when  plaintiff  cannot  recover  unless  his  case  falls 
within  the  Mines  and  Miners  act.  A  workman  employed  by  a 
coal  mining  company,  who  is  injured  as  the  result  of  his  own  neg- 
ligence and  forgetfulness  in  leaving  a  heavy  timber  in  such  a  po- 
sition that  it  subsequently  fell  upon  and  injured  him,  cannot  re- 
cover damages  from  the  company  unless  the  case  falls  within  the 
provisions  of  the  Mines  and  Miners  act  permitting  a  recovery  for 
a  willful  violation  thereof  notwithstanding  plaintiff's  negligence. 

2.  Same — a  carpenter  employed  on  outside  work  at  mine  is  not 
tvithin  protection  of  Mines  and  Miners  act.  A  carpenter  employed 
by  a  coal  mining  company  to  erect  and  repair  buildings  outside 
of  the  mine  and  repair  cars  is  not  an  operative  miner  within  the 
meaning  of  the  Mines  and  Miners  act,  even  as  that  act  existed 
before  its  amendment  in  191 1,  and  the  provisions  of  such  act  re- 
quiring the  inspection  of  working  places  and  the  marking  of  dan- 
gerous conditions  do  not  apply  to  structures  outside  of  the  mine, 
upon  which  he  is  employed.  {Spring  Valley  Coal  Co.  v.  Greig, 
226  111.  511,  distinguished.) 

3.  Constitutional  law — right  of  legislature  to  classify  per- 
sons for  purpose  of  legislation.  The  legislature  may  classify  per- 
sons for  the  purpose  of  legislation,  provided  the  classification  is 
not  arbitrarily  made  and  is  based  upon  some  difference  which 
bears  a  just  and  proper  relation  to  the  classification. 

4.  Same — mandate  of  the  constitution  applies  only  to  operative 
miners.  Operative  coal  miners  are  exposed  by  their  occupation  to 
extraordinary  hazards  and  perils  to  which  other  laborers  are  not 
exposed,  and  the  constitution  itself  expressly  requires  the  passage 
of  laws  to  provide  for  their  health  and  safety ;  but  the  mandate  of 
the  constitution  applies  only  to  operative  coal  miners,  and  not  to 
men  employed  by  a  coal  mining  company  who  are  not  exposed  to 
any  dangers  or  perils  peculiar  to  the  mining  business. 

5.  Same — when  constitutional  question  is  not  involved  in  for- 
mer  decision.  A  decision  by  the  Supreme  Court  in  a  case  coming 
by  appeal  from  the  Appellate  Court  cannot  involve  any  constitu- 
tional question,  as  such  question  would  be  waived  by  the  taking 
of  the  appeal  to  the  Appellate  Court  and  the  submission  of  the 
case  to  that  court  for  decision  upon  errors  assigned  which  it  had 
power  to  hear  and  determine. 
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6.  Same — the  Mines  and  Miners  act  cannot  be  construed  to  in- 
clude a  carpenter  employed  on  outside  work.  The  situation  of  a 
carpenter  working  on  outside  buildings  of  a  mining  company  is 
not  different  from  that  of  carpenters  employed  upon  buildings  not 
owned  by  coal  companies,  and  to  so  construe  the  Mines  and  Min- 
ers act  as  to  make  it  apply  to  a  carpenter  in  such  a  situation 
would  bring  it  in  conflict  with  the  constitution. 

7.  Same — if  construction  of  statute  is  doubtful,  courts  should 
adopt  the  construction  which  will  not  render  the  act  void.  If  a 
statute  is  susceptible  of  two  constructions,  one  of  which  will  sus- 
tain its  validity  and  the  other  render  it  in  conflict  with  the  consti- 
tution, the  courts  should  adopt  the  construction  which  will  uphold 
the  validity  of  the  act. 

Appeai*  from  the  Circuit  Cdurt  of  Williamson  county ; 
the  Hon.  William  W.  Clemens,  Judge,  presiding. 

Denison  &  Spiller,  (Mastin  &  Sherlock,  of  coun- 
sel,) for  appellant. 

Neely,  Gallimore,  Cook  &  Potter,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  September  15,  1910,  the  appellee,  Louis  Rogers, 
was  working  as  a  carpenter  for  the  appellant,  the  St.  Louis- 
Carterville  Coal  Company,  on  the  buildings  at  its  mine  in 
Williamson  county.  His  leg  was  broken  by  the  fall  of  a 
piece  of  wood,  four  by  four  inches  in  thickness  and  about 
ten  feet  in  length,  from  a  platform  on  the  tipple  where  the 
appellee  had  left  it  unfastened,  and  he  brought  this  suit  in 
the  circuit  court  of  said  county  for  the  consequent  damage. 
His  cause  of  action  was  founded  on  an  alleged  willful  fail- 
ure to  comply  with  the  provisions  of  the  act  concerning 
mines  and  mining  then  in  force,  requiring  mine  examin- 
ers to  inspect  working  places  of  the  miners  and  to  place  a 
conspicuous  mark  w^herever  dangerous  conditions  existed. 
(Laws  of  1899,  p.  300.)  In  the  various  counts  of  his 
declaration  he  charged  the  defendant  with  willfully  permit- 
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ting  him  to  enter  his  working  place  and  work  therein  while 
the  same  was  unsafe  and  dangerous,  willfully  failing  to 
place  a  conspicuous  mark  at  his  working  place,  willfully 
failing  to  examine  the  tipple  and  place  a  conspicuous  mark 
thereat,  and  willfully  failing  to  have  danger  signals  dis- 
played where  he  was  working,  so  that  he  might  be  warned 
of  existing  danger.  The  plea  was  not  guilty,  and  upon  a 
trial  the  plaintiff' recovered  a  verdict  for  $1900,  upon  which 
the  court,  after  overruling  a  motion  for  a  new  trial,  en- 
tered judgment.  An  appeal  was  prayed  to  this  court  and 
allowed  on  the  ground  that  a  constitutional  question  was 
involved. 

At  the  conclusion  of  the  evidence  the  defendant  re- 
quested the  court  to  direct  a  verdict  of  not  guilty,  and  in 
its  written  motion  alleged,  as  matters  of  law,  that  section  18 
of  the  Mining  act  did  not  apply  to  the  condition  outside  of 
the  mine  alleged  to  have  existed ;  that  the  plaintiff  was  not 
an  operative  miner  engaged  in  any  department  of  the  min- 
ing of  coal,  and  that  if  sections  16  and  18  of  the  Mining 
act  were  construed  as  applying  to  the  condition  of  the  tip- 
ple and  piece  of  wood  and  to  the  plaintiff  as  a  carpenter, 
they  were  unconstitutional  and  void  as  subjecting  the  de- 
fendant to  burdens  and  liabilities  not  imposed  upon  other 
employers  of  carpenters  in  similar  work,  and  conferring 
benefits  and  advantages  on  persons  employed  as  ordinary 
carpenters  by  coal  companies  outside  of  their  mines  when 
the  same  benefits  and  advantages  were  not  given  to  persons 
engaged  in  similar  employment  under  like  conditions.  The 
court  refused  to  give  the  instruction  tendered,  and  at  the 
instance  of  the  plaintiff  gave  nineteen  instructions  constru- 
ing the  Mining  act  as  applicable  to  the  conditions  existing  as 
shown  by  the  evidence,  and  authorizing  a  recovery  by  vir- 
tue of  the  Mining  act  for  the  injuries  sustained. 

The  undisputed  facts  as  proved  by  the  plaintiff  were  as 
follows :    The  defendant  owned  a  mine  at  which  there  was 
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a  frame  structure,  called  a  "tipple,"  extending  about  seventy 
feet  above  the  ground.  Adjoining  the  tipple  a  short  dis- 
tance from  the  mining  shaft  there  was  a  frame  elevator 
shaft  five  or  six  feet  square  in  which  there  was  a  system 
of  buckets,  operated  by  a  separate  engine  near  the  top  of 
the  shaft,  for  the  purpose  of  elevating  coal.  The  mine  had 
not  been  operated  for  about  five  months  before  the  accident, 
and  the  defendant  was  having  the  elevator  shaft  repaired 
and  enlarged  for  the  purpose  of  again  operating  the  mine. 
The  plaintiff  was  a  carpenter,  who  had  been  employed  by 
the  defendant  about  a  year  in  doing  carpenter  work  about 
the  buildings  and  at  odd  times  repairing  cars.  He  had  a 
helper,  Clyde  Cox,  and  was  sometimes  assisted  by  Thurman 
Stutsman.  There  was  a  platform  on  the  tipple  about  sixty 
feet  above  the. ground,  and  the  plaintiff  was  directed  to 
fasten  a  stick  of  timber  on  it  to  lean  a  ladder  against.  The 
piece  of  wood  which  fell  was  taken  up  to  the  platform  by 
the  plaintiff,  with  Cox  and  Stutsman,  and  holes  were  bored 
in  it  to  fasten  it  to  the  platform,  but  they  found  they  had 
no  bolts  long  enough  to  fasten  it  and  left  the  timber  lying 
on  the  platform,  with  one  end  projecting  over  about  two 
feet.  They  then  went  to  work  on  the  elevator  shaft  about 
fifteen  feet  below  the  place  where  the  plaintiff  left  the  tim- 
ber, to  make  a  chute  that  would  catch  the  coal  from  the 
revolving  bucket  chain.  The  plaintiff  was  at  that  work,  ac- 
cording to  his  recollection,  two,  three  or  four  days,  and  was 
told  that  when  he  finished  it  he  should  start  the  engine  and 
see  if  everything  worked  all  right.  He  had  forgotten  that 
he  left  the  piece  of  wood  loose  on  the  platform,  and  after 
completing  the  work  on  the  elevator  shaft  he  started  the  en- 
gine, which  jarred  the  tipple  so  as  to  shake  the  timber  off 
the  platform,  and  it  fell  on  him  and  broke  his  leg.  The 
piece  of  wood  would  not  have  fallen  but  for  the  jar  of  the 
machinery,  which  moved  it  from  the  place  it  was  left  sev- 
eral hours  after  the  time  for  the  daily  examination  in  the 
morning,  when  there  was  no  existing  danger. 
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The  plaintiff  placed  the  timber  where  it  was,  with  one 
end  projecting  over  the  end  of  the  platform  and  unfastened, 
and  if  a  dangerous  condition  existed  it  was  created  by  him, 
so  that  he  could  only  recover  for  the  willful  violation  of 
the  Mining  act  exempting  him  from  what  would  otherwise 
have  been  a  valid  defense  to  his  action.  The  sole  reliance 
of  his  counsel  to  sustain  the  refusal  to  direct  a  verdict,  and 
the  instructions  applying  the  statute  to  the  facts  and  giving 
him  its  protection,  is  the  decision  of  this  court  in  the  case 
of  Spring  Valley  Coal  Co.  v.  Greig,  226  111.  511,  where  the 
Mining  act  then  in  force  was  construed  as  requiring  exami- 
nation, inspection  and  marking  of  machinery  and  other  ap- 
pliances used  in  the  actual  operation  of  mining  coal  and  in 
removing  coal  and  other  material  from  the  top  of  the  mine 
so  as  to  keep  the  top  in  proper  condition,  including  a  sta- 
tionary engine  used  to  haul  coal  to  the  retail  dump  and  bring 
back  empty  cars  by  means  of  cables.  That  construction  was 
given  to  the  act  on  account  of  the  definition  of  a  mine  in 
section  34  and  the  requirement  of  paragraph  d  in  section  16 
making  it  the  duty  of  the  mine  manager  to  see  that  all 
places,  both  above  and  below,  were  properly  marked  and 
that  danger  signals  were  displayed  wherever  they  were  re- 
quired. In  the  revision  of  the  Mining  act  soon  after  that 
decision,  the  General  Assembly  made  its  intention  explicit 
by  limiting  the  duty  of  the  mine  examiner  to  examination 
of  the  underground  workings  of  the  mine.  (Laws  of  191 1, 
p.  388.)  But  the  decision  has  no  relevancy  to  the  facts  of 
this  case,  and  the  material  question  here  was  not  and  could 
not  have  been  considered  in  that  case.  James  Greig  was 
operating  an  engine  in  getting  coal  away  from  the  tpp  of 
the  mine,  and  there  was  room  for  saying  that  by  a  liberal 
construction  he  was  an  operative  miner  within  the  meaning 
of  the  constitution,  but  the  plaintiff,  who  was  engaged  in 
erecting  and  repairing  buildings  and  repairing  cars,  could 
not  by  any  stretch  of  language  be  regarded  as  an  operative 
coal  miner.     His  occupation  was  that  of  a  carpenter,  and 
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his  situation  was  not  different  from  that  of  any  other  car- 
penter engaged  in  similar  work  for  employers  who  did  not 
own  coal  mines.  The  appeal  in  that  case  was  from  the 
Appellate  Court,  and  if  a  case  is  submitted  to  the  Appel- 
late Court  for  determination  upon  errors  assigned  which 
that  court  may  properly  consider,  it  is  a  waiver  or  aban- 
donment of  any  error  which  can  be  reviewed  only  by  this 
court.  By  taking  an  appeal  to  the  Appellate  Court  and 
assigning  errors  as  to  matters  which  that  court  had  juris- 
diction to  hear  and  determine,  the  Spring  Valley  Coal  Com- 
pany waived  every  question  which  that  court  had  no  right 
to  consider  and  could  not  urge  any  such  question  in  this 
court  on  a  further  appeal.  (Indiana  Millers'  Mutual  Fire 
Ins.  Co.  V.  People,  lyo  111.  474;  Case  v.  City  of  Sullivan, 
222  id.  56;  Town  of  Scott  v.  Artman,  237  id.  394.)  The 
Appellate  Court  might  determine  the  intention  of  the  Gen- 
eral Assembly  from  the  language  used  in  the  act,  but  could 
not  decide  whether  a  particular  construction  would  bring  the 
act  into  conflict  with  the  constitution.  If  that  was  claimed, 
the  only  manner  in  which  it  could  be  determined  would  be 
by  a  direct  appeal  to  this  court.  Here  it  is  contended  that 
a  construction  of  the  statute  which  would  extend  the  duty 
of  examining  and  marking  dangerous  places  on  the  tipple 
and  buildings  and  structures  above  ground  for  the  protec- 
tion of  carpenters  in  no  way  connected  with  the  actual  op- 
eration of  a  mine  would  render  the  statute  unconstitutional, 
as  imposing  burdens  and  conferring  benefits  upon  particular 
classes  where  there  is  no  reasonable  ground  for  the  classifi- 
cation and  no  reason  for  singling  out  one  class  as  a  special 
subject  for  discriminating  legislation. 

The  General  Assembly  may  classify  persons  for  the  pur- 
pose of  legislation,  provided  the  classification  is  not  arbi- 
trarily made  and  is  based  upon  some  difference  which  bears 
a  just  and  proper  relation  to  the  classification.  Operative 
coal  miners  are  placed  in  a  class  by  themselves  by  the  con- 
stitution itself,  and  the  validity  of  laws  enacted  to  provide 
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for  their  health  and  safety  is  not  and  cannot  be  disputed. 
They  are  exposed  by  their  occupation  to  extraordinary  haz- 
ards and  perils  to  which  other  laborers  are  not  exposed, 
and  the  mandatory  provision  found  in  section  29  of  arti- 
cle 4  of  the  constitution  requires  the  General  Assembly  to 
give  them  special  legislative  protection  against  such  haz- 
ards and  perils.  {Kellyville  Coal  Co.  v.  Strine,  217  111. 
516;  Cook  V.  Big  Muddy  Mining  Co.  249  id.  41.)  The 
provision  of  the  constitution  is,  that  the  General  Assembly 
shall  pass  such  laws  as  may  be  necessary  for  the  protection 
of  operative  miners,  who  constitute  a  class  for  the  purpose 
of  legislation,  and  the  mandate  to  the  General  Assembly 
applies  only  to  them.  The  plaintiff  was  not  an  operative 
miner  and  was  not  exposed  to  any  dangers  or  perils  peculiar 
to  the  mining  business,  and  did  not  possess  any  disability, 
attribute  or  qualification  to  mark  him,  or  persons  of  his 
trade,  as  special  objects  of  legislation.  The  situation  of 
carpenters  working  on  buildings  owned  by  a  coal  company 
is  not  different  in  any  respect  from  that  of  carpenters  work- 
ing on  buildings  or  elevators  not  owned  by  coal  companies 
and  used  for  handling  grain  or  any  other  product.  To  con- 
strue the  statute  as  applying  to  the  situation  shown  by  the 
proof  would  bring  it  in  direct  conflict  with  the  constitution. 
(Harding  v.  People,  160  111.  459;  Gillespie  v.  People,  188 
id.  176;  Horzvich  v.  Walker-Gordon  Laboratory  Co.  205  id. 
497;  Starne  v.  People,  222  id.  189;  Jones  v.  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  231  id.  302.)  As  a  matter 
of  fact,  if  the  examination  had  been  made  there  was  no 
evidence  tending  to  show  that  the  condition  was  at  all  dan- 
gerous at  the  time  the  examination  would  have  been  made, 
or  that  there  was  any  reason  to  anticipate  that  the  piece 
of  wood  ten  feet  long,  extending  only  two  feet  beyond  the 
platform,  would  fall.  But  we  do  not  regard  the  statute  as 
including  in  its  terms  the  tipple  where  the  plaintiff  left  the 
timber,  or  the  plaintiff  himself,  who  was  not  an  operative 
coal  miner,  and  if  the  question  had  been  doubtful  it  would 
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have  been  the  duty  of  the  court  to  construe  the  statute  so  as 

to  sustain  its  validity  rather  than  to  g^ve  it  a  construction 

that  would  render  it  void.    Hogan  v.  Akin,  i8i  111.  448. 

The  court  erred  in  construing  the  statute  and  refusing  to 

direct  a  verdict  of  not  guilty,  and  the  judgment  is  reversed 

and  the  cause  is  remanded.        ^  j      j  j  j 

Reversed  ana  remanded. 


F.  J.  Andrews  et  al.  Exrs.  Defendants  in  Error,  vs.  A.  J. 

Stinson,  Plaintiff  in  Error. 

Opinion  filed  April  18,  1^12, 

m 

1.  Partnership — death  of  partner  works  dissolution  of  part- 
nership. The  death  of  either  partner  is,  ipso  facto,  a  dissolution 
of  the  partnership  from  the  time  of  the  death. 

2.  Same — duty  of  sunnving  partners  is  to  settle  the  partner- 
ship business.  Surviving  partners  become  trustees  as  to  the  de- 
ceased partner's  interest  and  must  proceed  at  once  to  settle  up  the 
partnership  business,  and  while  there  is  a  community  of  interest 
between  them  and  the  representatives  of  the  deceased  partner  in 
the  adjustment  of  the  partnership  affairs,  the  partnership  has  only 
a  limited  continuance  for  that  purpose. 

3.  Same — surviiAng  partners  continuing  business  without  au- 
thority do  so  at  their  peril.  Surviving  partners  continuing  busi- 
ness without  authority  do  so  at  their  peril,  as  their  duty,  under  the 
law,  is  to  wind  up  and  close  out  the  business,  and  they  have  no 
lawful  right  to  expend  the  money  of  the  firm  in  new  enterprises  or 
to  make  large  purchases  of  stock  for  the  purpose  of  continuing 
the  business. 

4.  Same — effect  where  business  is  carried  on  by  authority  of 
partnership  articles  or  deceased  partner's  will.  Where  a  partner- 
ship is  continued,  after  the  death  of  one  partner,  under  authority 
of  the  co-partnership  articles  or  imder  the  deceased  partner's  will, 
with  the  consent  of  his  executors,  there  is,  in  effect  and  in  law,  a 
new  partnership,  of  which  the  executors  and  the  surviving  part- 
ners are  the  members. 

5.  Same — executors  may  adjust  affairs  of  the  partnership  with 
surviving  partners.  The  personal  representatives  of  a  deceased 
partner  may  adjust  the  affairs  of  the  partnership  with  the  surviv- 
ing partners,  and,  in  the  absence  of  fraud  or  mistake,  the  settle- 
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ment  is  conclusive  upon  the  parties  and  all  persons  who  claim 
through  them. 

6.  Same — what  does  not  prevent  executors  from  being  partners 
with  surviving  partners.  The  fact  that  the  executors,  under  their 
agreement  with  the  surviving  partners,  have  no  active  management 
of  the  business  does  not  prevent  them  from  being  partners,  where 
the  deceased  partner,  under  the  original  partnership  agreement, 
was  to  give  only  such  time  and  attention  to  the  business  as  he 
desired,  leaving  the  active  management  of  the  business  to  the 
other  partners. 

7.  Same — sections  87  to  po  of  Administration  act  do  not  ex- 
clude jurisdiction  of  court  of  equity.  Sections  87  to  90  of  the 
Administration  act,  relative  to  the  duties  of  surviving  partners 
and  the  power  of  the  county  court  over  them,  are  practically  cumu- 
lative and  do  not  provide  new  remedies  with  reference  to  the 
closing  up  of  the  estate,  nor  are  the  remedies  given  exclusive  of 
ordinary  jurisdiction  of  a  court  of  equity. 

8.  Same — power  of  county  court  under  sections  8j  to  po  of  the 
Administration  act.  Sections  87  to  90  of  the  Administration  act 
merely  authorize  the  county  court,  where  the  estate  of  the  de- 
ceased partner  is  being  administered,  to  require  an  accounting 
from  the  surviving  partners  and  to  preserve  the  property  until 
such  accounting  is  had,  and  such  sections  afford  no  remedies  to 
and  confer  no  rights  upon  anyone  except  the  personal  representa- 
tives or  heirs  of  the  deceased  partner. 

9.  Same — ivhen  county  court  cannot  compel  surviving,  partners 
to  make  a  further  accounting.  The  county  or  probate  court  has 
power,  under  sections  87  to  90  of  the  Administration  act,  to  re- 
quire the  surviving  partners  of  the  original  partnership  to  make 
an  accounting,  but  if  they  show  that  they  have  fully  settled  with 
the  deceased  partner's  executors  and  formed  a  new  partnership 
with  them  under  the  authority  of  the  deceased  partner's  will,  the 
court  cannot  compel  them  to  make  a  further  accounting  unless  it 
appears  there  was  fraud  or  mistake  in  such  settlement 

10.  Pleading — character  of  pleas  under  section  8g  of  Admin- 
istration act.  The  proceeding,  under  section  89  of  the  Adminis- 
tration act,  for  a  citation  against  surviving  partners  to  compel 
them  to  make  an  accounting  is  of  a  summary  character,  and  the 
pleadings  should  be  more  in  the  nature  of  pleadings  in  chancery 
tlian  at  common  law,  although  they  need  not  follow  strictly  the 
forms  of  either  class. 

11.  Same — when  a  plea  to  petition  for  citation  is,  in  effect,  a 
plea  of  account  stated,  A  plea  by  surviving  partners  to  a  petition 
by  the  executors  of  the  deceased  partner  for  a  citation  to  compel 
them  to  account  to  the  county  court,  which  shows  that  the  original 
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partnership  was  fully  settled  between  the  surviving  partners  and 
the  executors  and  that  a  new  partnership  was  formed  between 
them  and  the  property  of  the  old  partnership  turned  over  to  the 
new  one,  amounts  to  a  plea  of  stated  account  in  equity,  and  is  a 
bar  to  relief  unless  fraud  or  mistake  is  shown. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Logan  county;  the  Hon  T.  M.  Harris,  Judge, 
presiding. 

In  this  case  the  executors  of  the  last  will  of  Baker  P. 
Andrews,  deceased,  formerly  a  resident  of  Logan  county, 
Illinois,  filed  a  petition  in  the  county  court  of  that  county 
for  a  citation  against  A.  J.  Stinson  and  Nelson  T.  Hand, 
as  surviving  partners  of  said  Andrews,  to  cause  them  to 
come  into  that  court  and  make  a  settlement  of  the  partner- 
ship affairs.  A  demurrer  filed  to  the  original  petition  was 
sustained  and  leave  given  to  file  an  amended  petition.  To 
this  amended  petition  the  plaintiff  in  error,  Stinson,  filed 
a  verified  plea.  To  this  plea  the  defendants  in  error,  the 
executors,  demurred.  The  county  court  overruled  the  de- 
murrer and  dismissed  the  amended  petition  for  want  of  ju- 
risdiction. From  this  judgment  the  defendants  in  error  ap- 
pealed to  the  circuit  court  of  Logan  county  and  there  again 
urged  the  demurrer  to  the  plea,  where  it  was  sustained  and 
an  order  entered  that  the  plaintiff  in  error  should  answer 
the  amended  petition  instanter.  Plaintiff  in  error,  Stin- 
son, excepted  to  such  ruling  and  elected  to  stand  by  his  plea. 
Thereupon  the  circuit  court  entered  judgment  on  the  de- 
murrer for  costs  and  ordered  citation  to  issue  as  prayed. 
From  this  order  an  appeal  was  prayed  to  the  Appellate 
Court  for  the  Third  District,  where  the  judgment  of  the 
circuit  court  was  sustained.  The  cause  has  been  brought 
here  by  writ  of  certiorari. 

The  original  petition  filed  in  the  county  court  of  Logan 
county  alleged,  among  other  things,  that  on  January  2,  1905, 
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Baker  P.  Andrews,  of  Lincoln,  in  said  Logan  county,  and 
Archibald  J.  Stinson  and  Nelson  T.  Hand,  of  Chicago,  en- 
tered into  a  partnership  agreement  to  carry  on  the  lumber 
business  at  Summerdale,  in  Chicago,  (which  had  already 
been  carried  on  by  them  for  some  time,)  for  three  years, 
under  the  name  of  Stinson  &  Hand.  The  petition  set  out 
in  full  the  partnership  agreement  The  main  provisions 
necessary  to  be  considered  here  in  reaching  a  conclusion 
are  as  follows : 

"The  capital  of  this  new  firm  shall  be  $80,000,  of  which 
sum  said  Andrews  furnishes  one-half, — that  is  to  say,  $40,- 
000, — and  the  said  Stinson  and  Hand  each  furnishes  one- 
fourth, — that  is  to  say,  $20,000  each.  ♦  ♦  ♦  Each  of  the 
parties  hereto  may  at  the  end  of  each  calendar  month  draw 
from  the  fund  of  said  firm  the  sum  of  $200  for  his  own  in- 
dividual use.  *  *  *  It  is  expected  and  hereby  agreed 
that  said  Stinson  and  Hand  are  to  attend  to  and  manage 
the  details  of  said  business  and  devote  all  their  time  and 
attention  thereto,  but  the  said  Andrews  shall  only  devote  so 
much  of  his  own  time  and  attention  thereto  as  in  his  judg- 
ment are  for  the  best  interest  in  said  business;  and  the 
said  Stinson  and  Hand  shall  also,  as  they  have  hitherto 
done,  keep  or  have  kept  accurate  books  of  account  showing 
at  all  times  the  true  condition  of  said  business,  and  shall 
also  submit  each  month,*  as  they  have  hitherto  done,  to  said 
Andrews,  a  statement  showing,  in  detail,  the  then  condition 
of  said  business  substantially  in  the  manner  heretofore  used. 
Should  any  of  the  parties  to  this  article  die  while  it  is  in 
force,  the  survivor  or  survivors  shall  have  one  full  year 
from  date  of  such  death  to  close  up  and  settle  the  co-part- 
nership business,  and  no  longer." 

Under  this  agreement  the  firm  proceeded  to  do  a  lum- 
ber business  and  conduct  a  lumber  yard  at  Summerdale,  the 
land  being  in  Andrews'  name  under  a  declaration  of  trust 

The  petition  further  alleged  that  on  July  22,  1906, 
Baker  P.  Andrews  died  testate,  appointing  defendants  in 
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error  his  executors ;  that  said  executors  learned  soon  there- 
after that  Stinson  and  Hand,  a  short  time  before  Andrews' 
death,  had  purchased  and  taken  title  to  a  tract  of  960  acres 
of  land  in  Alabama,  taking  the  purchase  money  from  the 
assets  of  said  firm;  that  said  executors  refused  to  have 
anything  to  do  with  said  land  or  to  consider  it  a  jxirt  of 
the  partnership  enterprise,  and  thereupon  Stinson  and  Hand 
formed  a  co-partnership  between  themselves  for  the  manu- 
facture of  lumber  taken  from  the  said  land;  that  said  An- 
drews' will  provided  that  the  partnership  business  might 
be  carried  on,  in  the  discretion  of  the  executors,  after  his 
death,  provided  it  was  showing  a  profit  of  six  per  cent; 
that  after  the  business  had  been  carried  on  until  August  9, 
1907,  and  no  settlement  had  been  made  by  Stinson  and 
Hand,  the  executors  on  that  date  entered  into  an  extension 
contract  with  said  surviving  partners.  This  is  set  out  in 
full  in  the  petition.  After  reciting  the  making  of  the  part- 
nership agreement^  death  of  Andrews,  probate  of  will  and 
appointment  of  executors,  it  provides:  "Now,  therefore, 
in  consideration  of  the  premises  and  the  mutual  benefits  to 
accrue  to  the  said  surviving  partners  and  the  estate  of  said 
deceased  partner,  it  is  hereby  agreed  that  the  said  agree- 
ment of  January  2,  1905,  by  reason  of  the  death  of  the 
said  Baker  P.  Andrews,  as  aforesaid,  may  continue  in  ef- 
fect tmtil  January  15,  1908,  at  which  time  the  said  part- 
nership is  to  be  settled  and  closed,  as  provided  in  the  said 
agreement  of  January  2,  1905.  It  is  not  intended,  how- 
ever, hereby  to  alter,  modify  or  change  in  any  way,  other 
than  by  the  extension  above  set  forth,  any  of  the  prov^isions 
of  said  agreement  of  January  2,  1905." 

The  petition  further  stated  that  said  business  v/sls  car- 
ried on  under  the  original  and  supplemental  contracts  until 
March  12,  1908,  when  Stinson  and  Hand  and  the  e?^ecutors 
entered  into  another  contract  in  relation  to  said  business. 
Said  contract,  after  reciting  much  of  the  substamce  of  the 
two  former  agreements,  stated  that  it  had  bectSme  imprac- 
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ticable  and  not  for  the  best  interests  of  all  the  parties  to 
settle  the  partnership  as  provided  in  the  extension  agfree- 
ment  of  August  9,  1907.  The  parts  of  the  new  agree- 
ment required  for  an  understanding  of  the  facts  here  are 
as  follows: 

"And  it  appearing  from  a  statement  rendered  by  the 
said  Stinson  and  Hand  in  relation  to  said  business,  that  the 
interests  of  the  said  estate  of  Baker  P.  Andrews,  arising 
from  the  money  so  invested  in  said  business  and  from  the 
profits  thereon,  amounted  to  $54,115.66  on  the  31st  day  of 
January,  1908,  at  which  time  said  Stinson  and  Hand  ren- 
dered an  account  to  the  said  executors,  and  that  the  inter- 
est of  said  Nelson  T.  Hand  in  said  business,  arising  from 
said  capital  so  invested  and  the  profits  arising  therefrom, 
amounted  to  $26,589.14,  and  that  the  interest  of  the  said 
A.  J.  Stinson  amounted  to  $23,968.57,  arising  from  said 
^  investment  in  said  business  and  the  profits  thereto:    Now, 
therefore,  it  is  hereby  agreed  by  and  between  the  parties 
that  in  order  to  equalize  the  capital  stock,  as  near  as  it 
may  be  under  said  original  agreement,  and  that  each  of  the 
said  parties  may  participate  in  the  profit  equally  as  contem- 
plated by  the  original  agreement,  and  that  each  of  said 
parties  hereby  mutually  agree  that  the  capital  stock  of  said 
co-partnership  shall  be  $95,874.28, — that  is  to  say,  the  capi- 
tal invested  heretofore  and  the  profits  arising  from  the  said 
business, — the  interest  of  said  Baker  P.  Andrews  is  at  the 
present  time  $47,937.14,  and  the  capital  invested  by  Nelson 
T.  Hand,  and  the  profits  arising  therefrom,  is  $23,968.57, 
the  capital  remaining  invested  by  said  A.  J.  Stinson  is 
$23,90^.57.    And  it  is  further  agreed  that  the  said  firm  of 
StinsoA  &  Hand  shall  give  to  the  executors  of  the  estate  of 
the  said  Baker  P.  Andrews  a  note  for  the  sum  of  $6178.52 
and  a  note  to  the  said  Nelson  T.  Hand  for  the  sum  of 
$2620.57,    *    ♦    *    and  that  said  notes  are  given  for  the 
purpose  of  equalizing  the  respective  interests  of  each  of  the 
said  partners  in  said  business.    And  it  is  further  agreed  by 
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and  between  the  parties  that  the  statement  rendered  by  the 
said  Stinson  and  Hand  of  the  business  of  said  firm  Janu- 
ary 31,  1908,  shows  that  there  is  now  due  said  firm  on  ac- 
count of  land  shown  on  the  books  and  known  as  southern 
land,  near  Citranel,  Alabama,  the  sum  of  $9637.09,  and  that 
the  purchase  of  said  land  and  the  manufacture  of  lumber 
from  the  timber  thereon  was  outside  the  business  contem- 
plated by  the  said  contract  of  co-partnership,  and  the  said 
A.  J.  Stinson  and  Nelson  T.  Hand  hereby  assume  and  agree 
to  pay  and  guarantee  to  the  said  firm  of  Stinson  &  Hand 
the  said  sum  of  $9637.09  and  interest  at  six  per  cent  from 
January  21,  1908,  and  the  said  A.  J.  Stinson  and  the  said 
Nelson  T.  Hand  hereby  agree,  on  their  part,  to  convert  all 
the  assets  in  connection  with  said  land,  including  said  land, 
if  necessary,  and  all  lumber,  timber,  and  all  mules,  wagons 
or  other  property  purchased  in  relation  to  the  same,  into 
cash  as  soon  as  possible.  *  *  *  And  it  is  further  pro- 
vided in  this  agreement  that  the  said  Stinson  and  Hand 
shall  devote  all  their  time  and  attention  to  the  said  busi- 
ness, and  that  they  shall  render  to  the  said  executors  of  the 
estate  of  Baker  P.  Andrews  a  true  and  correct  statement  of 
each  month's  business  at  the  end  of  each  month.  *  *  * 
And  it  is  further  agreed  by  and  between  the  parties,  that 
on  the  last  day  of  each  month  during  which  time  this  con- 
tract is  in  force,  the  said  A.  J.  Stinson,  Nelson  T.  Hand 
and  the  executors  of  the  estate  of  Baker  P.  Andrews  shall 
each  draw  the  sum  of  $250  per  month,  commencing  on  the 
31st  day  of  March,  1908,  *  *  *  from  the  profits  of 
said  business,  and  is  to  be  in  full  compensation  and  satis- 
faction of  all  claims  and  demands  of  each  of  said  parties 
for  services  in  conducting  or  in  any  manner  carrying  on 
said  business;  and  at  the  end  of  said  year,  to-wit,  Janu- 
^n"  3^ J  19^9)  when  the  profits  or  losses  arising  from  said 
business  is  ascertained,  if  said  business  shows  a  profit  in 
excess  of  the  said  $250  per  month  that  is  to  be  paid  to  each 
of  said  parties,  the  said  profits  shall  be  distributed  to  each 
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of  said  partners  in  equal  parts,  and  if  said  business  should 
show  a  loss,  then  each  of  said  parties  hereby  agrees  to  pay 
one-third  of  said  loss,  it  being  understood  Tind  contemplated 
by  this  contract  that  the  said  A.  J.  Stinson  and  the  said 
Nelson  T.  Hand  and  the  said  executors  of  the  estate  of 
Baker  P.  Andrews  are  each  entitled  to  an  equal' one-third  of 
the  profits  and  each  to  share  one- third  of  the  loss,  if  any.'* 
The  petition  further  set  out  that  Stinson  and  Hand  con- 
tinued to  conduct  said  business,  appropriating  large  sums  of 
money  for  their  own  use;  that  on  March  i,  1909,  the  ex- 
ecutors learned  that  a  large  amount  of  lumber  had  been 
purchased  by  Stinson  and  Hand  for  the  purpose  of  manu- 
facturing lumber  at  the  Summerdale  yard,  and  that  they 
had  incurred  an  indebtedness  to  the  extent  of  $100,000; 
that  upon  learning  of  this,  said  executors  agreed  with  Stin- 
son and  Hand  that  the  orders  for  the  lumber  that  had  not 
been  received  should  be  canceled,  the  stock  of  lumber  on 
hand  sold  and  the  business  disposed  of,  and  that  W.  A.  Ir- 
vine be  put  in  charge  of  said  yard  and  business  at  Sum- 
merdale; that  in  pursuance  of  said  agreement  said  Irvine 
took  charge  of  said  business,  assisted  by  said  Stinson  and 
Hand;  that  an  invoice  of  the  stock  was  taken  on  June  12, 
1909,  the  petition  setting  out  the  accounts  receivable  and 
the  liabilities  and  stating  the  interests  of  the  estate  of  An- 
drews and  of  Hand  and  Stinson.  The  petition  further 
stated  that  since  the  invoice  a  large  amount  of  lumber  and 
other  property  had  been  sold  and  converted  into  cash  ac- 
counts and  some  of  the  liabilities  paid;  that  at  the  time  the 
petition  was  filed  there  were  liabilities  amounting  to  about 
$30,000,  and  merchandise,  consisting  of  lumber,  etc.,  val- 
ued at  about  $16,000,  and  some  buildings  and  machinery; 
that  the  executors  have  been  unable  to  settle  with  Stinson 
and  Hand ;  that  the  latter  have  not  filed  in  the  county  court 
any  account  whatever  of  their  doings  as  surviving  partners, 
ei^icept  the  invoice  filed  at  the  time  of  Andrews'  death.  The 
petition  prayed  that  Stinson  and  Hand  be  cited  to  appear 
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and  answer,  and  that  upon  a  final  hearing  they  be  ordered 
to  make  a  full  settlement  of  the  partnership;  that  Stinson 
be  required  to  turn  over  $3377  which  he  collected  August 
^3}  ^909?  ^^^  applied  to  his  own  use;  that  he  be  required 
to  give  an  account  and  pay  over  to  the  executors  the  sum 
found  due  after  the  payment  of  partnership  debts,  and  that 
in  default  thereof,  or  in  giving  security  in  a  sum  fixed  by 
the  court  for  the  faithful  settlement  of  the  partnership,  the 
court  appoint  a  receiver. 

The  amended  petition  set  out  in  substance  most  of  the 
details  of  the  original  petition,  except  it  omitted  entirely 
the  agreements  of  August  9,  /907,  and  March  12,  1908,  en- 
tered into  by  the  executors  with  Stinson  and  Hand,  and 
also  omitted  to  state  the  provisions  of  Andrews'  will  with 
reference  to  the  executors  continuing  the  business,  and  omit- 
ted entirely  any  agreement  by  said  executors  as  to  carrying 
on  the  business,  but  referred  to  said  verbal  agreement  of 
1909  that  the  business  should  be  wound  up  and  the  prop- 
erty disposed  of.  The  prayer  of  the  amended  petition  as 
to  requiring  Stinson  and  Hand  to  answer  and  settle  the 
partnership  accounts  was  substantially  as  in  the  original 

* 

petition. 

To  the  amended  petition  Stinson  filed  a  plea,  setting 
out,  among  other  things,  the  original  articles  of  co-part- 
nership between  the  said  Baker  P.  Andrews,  Stinson  and 
Hand;  also  the  provisions  of  the  will  as  to  the  execu- 
tors having  power  to  continue  the  business,  and  also  giving 
in  full  the  agreement  of  August  9,  1907,  between  Stinson, 
Hand  and  the  executors,  alleging  that  under  the  power 
granted  by  the  will  the  executors  had  entered  into  such 
agreement.  The  plea  also  alleged  that  on  March  12,  1908, 
a  new  contract  of  partnership  was  entered  into  between  the 
executors  and  Stinson  and  Hand,  and  set  out  said  contract 
in  full.  The  plea  further  alleged  that  by  the  power  given 
in  the  will  to  the  executors,  and  by  the  said  agreements,  a 
new  partnership  was  created  by  and  between  the  executors 
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and  the  said  Stinson  and  Hand,  and  that  by  said  new  con- 
tract the  old  partnership  was  merged  into  the  new  one,  and 
that  for  some  time  after  the  making  of  the  new  agreement 
said  lumber  business  was  carried  on,  the  settlement  of  which 
new  partnership  was  sought  in  this  proceeding,  as  more 
fully  appeared  from  the  original  petition,  which  petition,  by 
reference,  was  made  a  part  of  the  plea;  and  the  defendant 
averred  that  the  county  court  of  Logan  county  had  no  ju- 
risdiction to  settle  said  co-partnership,  but  that  the  circuit 
court  of  Cook  county,  Illinois,  had  full  and  complete  juris- 
diction to  settle  said  new  partnership  and  grant  the  proper 
relief  in  the  premises.  The  plea  then  concluded  demanding 
judgment  and  praying  that  Stinson  be  dismissed  with  rea- 
sonable costs. 

Welty,  Sterling  &  Whitmore,  (Adams,  Bobb  & 
Adams,  of  counsel,)  for  plaintiff  in  error: 

County  courts,  being  of  statutory  creation,  have  only 
such  jurisdiction  as  is  conferred  by  statute.  They  do  not 
possess  general  chancery  powers.  Whatever  of  chancer}^ 
powers  are  conferred  on  county  courts  in  any  case  are  con- 
current, only,  and  not  exclusive.  Breckenridge  v.  Ostrom, 
79  111.  71. 

The  death  of  Baker  P.  Andrews  ipso  facto  tenninated 
the  partnership.  Douthart  v.  Logan,  190  111.  255;  Rem- 
ick  V.  Emig,  42  id.  342. 

It  became  the  duty,  under  the  statute,  of  the  surviving 
partners  to  proceed  at  once  to  settle  the  partnership  estate 
upon  the  death  of  the  deceased  partner.  Douthart  v.  Lo- 
gan, 190  111.  255. 

Where  the  personal  representatives  of  a  deceased  part- 
ner join  with  the  surviving  partners  in  carrying  on  the 
business,  it  is  not  a  continuation  of  the  old  partnership  but 
the  creation  of  a  new  one.  30  Cyc.  637;  Insley  v.  Shire, 
54  Kan.  793;  Bank  v.  Tracy,  jy  Mo.  594;  McGrath  v. 
Cowan,  57  Ohio  St.  385 ;  Stinson  v.  Stevens,  7  N.  H.  352 
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Agreements,  by  articles  of  co-partnership,  for  the  con- 
tinuation of  business  after  the  death  of  a  partner,  which  in 
law  operates  as  a  dissolution  as  to  all,  are  to  be  looked 
upon  as  bargains  for  the  creation  of  a  new  partnership 
when  the  old  one  ceases  to  exist,  since  the  partner  who  has 
died  cannot  possibly  continue  a  member  of  the  firm,  and 
though  his  executor  or  children  became  members,  yet  it 
cannot  be  the  same  firm  as  that  of  which  he  was  a  mem- 
ber.    I  Woemer  on  Administration,  (2d  ed.)  281. 

The  personal  representative  of  the  deceased  partner 
may  in  good  faith  settle  the  affairs  of  the  firm  with  the 
survivor,  and  such  settlement  is  conclusive.  Sternberg  v. 
Larkin,  58  Kan.  201 ;  Sage  v.  Woodin,  66  N.  Y.  578. 

Craig  &  Kinzei.,  and  Lawrence  B.  Stringer,  for  de- 
fendants in  error : 

The  surviving  partners  having  filed  their  inventory  as 
required  by  the  statute  and  having  submitted  to  the  juris- 
diction of  the  county  court,  and  the  county  court,  in  this 
case,  having  obtained  jurisdiction  by  the  filing  of  the  pe- 
tition of  the  executors  and  the  service  of  the  rule  upon  the 
defendants  to  answer,  acquired  jurisdiction  of  the  subject 
matter  and  persons,  and  retained  such  jurisdiction  until  the 
final  settlement  of  any  transaction  pertaining  to  the  part- 
nership. Maynard  v.  Richards,  166  III.  466;  Nelson  v. 
Hayner,  66  id.  487;  Oliver  v.  Forrester,  96  id.  315;  Dt- 
zrersey  v.  Johnson,  93  id.  547;  Kimball  v.  Lincoln,  99  id. 
587;   Mack  V.  Woodruff,  87  id.  574. 

The  jurisdiction  of  the  county  court  cannot  be  affected 
by  any  agreement  between  the  surviving  partners  and  the 
executors  of  the  estate  of  the  deceased  partner  looking  to 
the  final  settlement  of  the  partnership  affairs.  Maynard  v. 
Richards,  166  III.  466;  Nelson  v.  Hayner,  66  id.  487;  Gal- 
braith  v.  Tracy,  153  id.  54;  Oliver  v.  Forrester,  96  id. 
315 ;  Field  v.  Crawford,  146  id.  136;  Furber  v.  Page,  143 
id.  622. 


122  Andrews  v.  Stinson.  [251  111. 

Directions  in  a  deceased  partner's  will  to  continue  a 
partnership  does  not  constitute  a  contract.  The  surviving 
partners  are  not  required  to  assent  to  it,  and  may  stand  on 
their  legal  rights  and  insist  upon  a  dissolution.  Hence,  in 
order  to  make  the  direction  binding  upon  them,  their  assent 
is  required.  Davis  v.  Christian,  15  Gratt.  11;  Bank  v. 
Tracy,  77  Mo.  594;  Wilson  v.  Simpson,  89  N.  Y.  619; 
Dozvns  V.  Collins,  6  Hare,  418;  Burwell  v.  Cawood,  11 
U.  S.  574. 

A  provision  in  a  partner  s  will  that  his  death  shall  not 
terminate  the  partnership,  when  assented  to  by  the  surviv- 
ors, becomes  effective,  and  the  firm  is  not  dissolved  by  the 
test?itor's  death.    30  Cyc.  654,  note  85. 

In  all  cases  relating  to  the  existence  of  a  partnership, 
the  courts  will  strive  to  construe  the  provisions  of  the  con- 
tract so  as  to  effectuate  the  honest  intention  of  the  parties 
as  shown  by  the  language  of  the  contract  and  their  con- 
duct under  it.  30  Cyc.  363;  Surety  Co.  v.  Brick  Co,  176 
111.  156. 

Even  though  the  agreement  does,  in  effect,  create  a  new 
partnership,  this  does  not  divest  the  county  court  of  juris- 
diction, as  the  county  court  once  having  acquired  jurisdic- 
tion retains  it  as  long  as  there  are  any  assets  of  the -estate, 
and  the  distributees  have  the  right  at  any  time  to  petition 
the  county  court  to  protect  their  interests  as  against  execu- 
tors using  the  funds  of  the  estate  in  a  new  partnership. 
Executors  and  surviving  partners  cannot,  by  agreement  or 
stipulation,  divest  the  county  court  of  jurisdiction  already 
acquired.  Frccland  v.  Dacey,  25  111.  266;  Winslow  v.  Le- 
land,  128  id.  343;  Heustis  v.  Johnson,  84  id.  61 ;  Shepard 
V.  Speer,  140  id.  245;  Goodman  v.  Kopperl,  169  id.  138; 
Mack  V.  Woodruff,  87  id.  570. 

The  statutory  proceeding  in  the  county  court  is  de- 
signed to  give  a  cheap  and  speedy  mode  of  stating  an  ac- 
count without  compelling  the  administrator  to  resort  to  a 
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bill  in  equity,  and  it  must  have  been  the  purpose  of  the 
General  Assembly  to  give  it  all  of  the  incidents  and  to  gov- 
ern it  by  the  same  principles  as  a  proceeding  in  equity. 
Mack  V.  Woodruff,  87  111.  574;  Kennaday  \!  Sinnott,  179 
U.  S.  616;  Maynard  v.  Richards,  166  111.  486;  People  v. 
Morrow,  181  id.  319;  In  re  Steele,  65  id.  323;  Weir  v. 
Mowe,  182  id.  449;  Clark  v.  Burke,  163  id.  334. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

The  principal  point  discussed  in  the  briefs  is  whetlier 
the  two  contracts  executed  by  said  executors  and  the  sur- 
viving partners,  Hand  and  Stinson,  (in  connection  with  the 
authority  granted  in  Andrews'  will,)  constituted  a  continu- 
ation of  the  old  or  the  creation  of  a  new  partnership.  The 
death  of  either  partner  is,  ipso  facto,  from  the  time  of  the 
death  a  dissolution  of  the  partnership.  (Remick  v.  Btnig, 
42  111.  343;  Nelson  v.  Hayner,  66  id.  487;  Douthart  v. 
Logan,  190  id.  243.)  And  this  is  the  general  rule  in  other 
jurisdictions.  (22  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
199,  and  cases  cited;  30  Cyc.  620,  and  cases  cited.)  It  is 
sometimes  said  that  a  stipulation  in  the  articles  of  partner- 
ship providing  for  its  continuation  after  the  death  of  the 
partner  is  binding  upon  the  heirs  or  representatives  of  the 
deceased  partner.  Such  agreements  may  be  binding  upon 
the  surviving  partners,  (22  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 202,)  but  it  is  at  the  option  of  the  representatives, 
and  if  they  do  not  consent,  the  death  of  the  party  puts  an 
end  to  the  partnership.  (3  Kent's  Com. — 14th  ed.^57,  and 
note;  Buckingham  v.  Morrison,  136  111.  437.)  The  sur- 
viving partners,  on  the  dissolution  of  the  firm  by  the  death 
of  one  of  the  members,  are  charged  with  the  tluty  of  pro- 
ceeding at  once  to  settle  up  the  partnership  estate.  They 
become  trustees  as  to  the  deceased  partner's  interest,  and 
while  there  is  a  community  of  interest  between  themselves 
and  the  representatives  of  the  deceased  partner  in  the  ad- 
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justment  of  the  partnership  affairs,  the  partnership,  for 
that  purpose,  only  has  a  limited  continuance.  (Nelson  v. 
Hayner,  supra;  D  out  hart  v.  Logan,  supra.)  If  they  con- 
tinue business"^  they  do  it  at  their  own  peril.  They  have  no 
lawful  right  to  expend  the  money  of  the  firm  in  new  en- 
terprises, however  necessary  the  expenditure  may  be  to  the 
conduct  of  the  business.  (Remick  v.  Bmig,  supra.)  While 
a  surviving  partner  in  mercantile  business  may  make  small 
purchases  of  material  to  render  the  stock  more  salable,  he 
has  no  power  to  make  large  purchases  intended  to  continue 
the  business.  (Oliver  v.  Forrester,  96  111.  315.)  The  sur- 
viving partners,  under  the  law,  are  required  to  wind  up  and 
close  out  the  business,  and,  after  paying  the  firm  debts,  to 
distribute  the  assets  among  the  surviving  partners  and  the 
representatives  of  the  deceased  partner,  i  Woemer's  Am. 
Law  of  Administration,  (2d  ed.)  sec.  124;  22  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  200;  30  Cyc.  636. 

Where  there  are  provisions  in  the  articles  of  agreement 
or  will  for  the  continuance  of  the  business  after  the  death 
of  one  of  the  partners,  it  is  sometimes  inaccurately  said 
that  the  death  of  the  partner  does  not  dissolve  the  partner- 
ship. If  the  business  is  carried  on  after  the  death  of  the 
partner  under  such  arrangement  or  by  the  agreement  of 
the  heirs  or  personal  representatives  of  the  deceased,  there 
is,  in  effect  and  in  law,  a  new  partnership,  of  which  the 
survivors  and  the  executors  or  heirs  are  the  members,  the 
new  members  becoming  liable,  as  the  old,  to  the  creditors  of 
the  firm.  (22  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 201, 
and  cases  cited;  i  Woerner's  Am.  Law.  of  Administra- 
tion,— 2d  ed. — sec.  123;  Bxchange  Bank  v.  Tracy,  yy  Mo. 
594;  McGrath  v.  Cowen,  57  Ohio  St.  385;  Madison  v. 
Farnham,  4!^  Minn.  95;  Jones  &  Cunningham's  Pr. — 
2d  ed. — 82 ;  Parsons  on  Partnership, — 3d  ed. — *439.  See, 
also,  I  Bates  on  Partnership,  sec.  52 ;  Owens  v.  Mackall, 
33  Md.  382.)  A  reference  to  the  authorities  will  disclose 
that  while  the  above  rule  of  law  is  not  followed  in  some 
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jurisdictions,  the  weight  of  authority,  as  well  as  sound  rea- 
son, is  in  accord  therewith.  Under  this  reasoning  it  must 
be  held  that  the  agreements  entered  into  by  the  executors 
and  surviving  partners  created  a  new  partnership. 

It  is  insisted  by  counsel  for  defendants  in  error  that 
the  executors  had  nothing  to  do  with  carrying  on  or  con- 
ducting the  business  under  either  of  these  agreements,  and 
therefore  they  cannot  be  held  to  be  partners.  Nothing  is 
said  in  either  agreement  to  that  effect.  Under  the  original 
partnership  agreement  Stinson  and  Hand  were  to  attend  to 
all  the  details  of  the  business  and  Baker  P.  Andrews  was 
to  give  only  such  time  and  attention  as  he  desired.  The 
first  extension  agreement  distinctly  provided  that  the  only 
modification  was  to  extend  the  agreement  until  January  15, 
1908,  "without  in  any  way  altering,  changing  or  modifying 
any  of  the  other  terms  or  provisions  thereof."  Undfer  the 
agreement  executed  by  the  executors  and  surviving  part- 
ners on  March  12,  1908,  there  was  a  provision  that  each 
party  should  draw  out  from  the  profits  of  the  business  $250 
a  month,  the  executors  of  the  estate  of  Baker  P.  Andrews 
being  considered  as  one  of  the  parties,  and  this  was  stated 
to  be  in  full  compensation  for  all  claims  for  services  in  con- 
ducting or  in  any  manner  carrying  on  the  said  business. 
Monthly  reports  were  to  be  made  to  them,  as  formerly. 
Except  as  changed  and  modified  by  the  last  mentioned 
agreement  as  to  the  proportionate  interests  of  the  parties, 
manifestly  the  executors,  as  representatives  of  the  estate, 
had  as  much  power  and  control  over  the  business  under 
the  agreement  of  August  9,  1907,  and  that  of  March  12, 
1908,  as  did  Baker  P.  Andrews  in  his  lifetime.  Further- 
more, it  must  be  held  that  said  agreement  of  March  12, 
1908,  is  a  full  settlement  and  accounting  of  the  affairs  of 
the  old  firm,  such  settlement  being  conclusive  upon  the  ex- 
ecutors. The  personal  representatives  of  a  deceased  mem- 
ber of  a  firm  may  adjust  the  affairs  of  a  partnership  with 
the  surviving  partners,  and  in  the  absence  of  fraud  or  mis- 
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take  the  settlement  is  conclusive  upon  the  parties  and  all 
persons  claiming  through  them.  Sage  v.  Woodin,  66  N.  Y. 
578;  Kimball  v.  Lincoln,  99  111.  578;  2  Lindley  on  Part- 
nership, (Eweirs  ed.)  *io69;  Holliday  v.  Land  and  River 
Improvement  Co.  57  Fed.  Rep.  774;  Sternberg  v.  Larkin, 
58  Kan.  201. 

« 

Under  this  condition  of  affairs,  could  the  county  court 
of  Logan  county,  under  sections  87  to  90  of  the  Adminis- 
tration act,  (Kurd's  Stat.  1909,  pp.  127,  128,)  compel  the 
surviving  partners  of  the  old  firm  to  comply  with  the 
prayer  of  the  amended  petition  of  the  executors?  Sec- 
tions 87  and  88  provide  that  the  surviving  partner  or  part- 
ners shall,  within  sixty  days  after  the  death  of  the  partner, 
file  a  full,  true  and  complete  inventory  of  the  estate  of  the 
co-partnership,  and  also  a  complete  list  of  the  liabilities  at 
the  time  of  the  death  of  the  deceased  partner.  This,  ac- 
cording to  the  pleadings,  was  done  by  the  surviving  part- 
ners. Section  89  provides  that  the  surviving  partners  shall 
continue  in  possession  of  the  effects  of  the  partnership  and 
proceed  to  settle  its  business.  Section  90  jM"ovides  that 
upon  the  committal  of  waste  by  the  siu'viving  partner  or 
partners,  the  court  may,  upon  proper  application,  protect 
the  estate  by  citing  the  surviving  partner  or  partners  and 
require  them  to  give  security,  and,  if  necessary,  appoint  a 
receiver  for  the  property.  It  has  been  held  by  this  court 
that  these  sections  of  the  statute  are  practically  ctunulative 
and  do  not  provide  new  remedies  with  reference  to  the 
closing  up  of  the  estate,  (Nelson  v.  Hayner,  supra,)  and 
that  such  remedies  are  not  exclusive  of  the  ordinary  ju- 
risdiction of  a  court  of  equity.  (Breckenridge  v.  Ostrom, 
79  111.  71.)  Under  a  fair  construction  we  think  these  pro- 
visions of  the  statute  simply  authorize  the  county  court  to 
require  an  accounting  and  to  preserve  the  property  until 
such  an  accounting  is  had.  While  the  county  court  has 
general  equity  powers  to  compel  the  accounting,  these  sec- 
tions of  the  statute  afford  no  remedy  and  confer  no  rights 
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upon  anyone  except  the  executors,  administrators  or  heirs 
of  the  deceased  members  of  the  firm.  Undoubtedly,  a 
county  (or  probate)  court  has  the  authority,  under  these 
sections,  to  require  the  surviving  partners  of  an  original 
partnership  to  make  an  accounting,  but  if  they  show  that 
they  have  settled  with  the  executors  of  a  deceased  partner's 
estate,  said  county  court  cannot  compel  them  to  make  a 
further  accounting  to  that  court  unless  it  appears  there  was 
fraud  or  mistake  in  such  account  and  settlement. 

The  plea  of  plaintiff  in  error  to  the  amended  petition 
is  considered  and  treated  in  the  briefs  of  both  parties  as 
if  it  were  a  plea  in  abatement  at  common  law.  This  pro- 
ceeding is  statutory  and  of  a  summary  character.  The 
pleadings  should  be  more  in  the  nature  of  pleadings  in 
chancery  than  at  common  law  but  need  not  follow  strictly 
the  forms  of  either.  This  plea,  while  perhaps  subject  to 
some  criticism  as  to  arrangement  and  wording,  shows  with 
sufficient  clearness  and  certainty  that  the  said  two  contracts 

entered  into  between  the  executors  and  the  surviving  part- 

• 

ners  created  a  new  partnership  between  said  executors  and 
said  surviving  partners,  and  that  the  contract  of  March  12, 
1908,  was  a  settlement  and  adjustment  of  the  old  partner- 
ship accounts.  The  plea,  in  effect,  amounted  to  a  plea  of 
a  stated  account  in  equity.  The  demurrer  of  defendants  in 
error  admitted  the  truth  of  the  allegations  set  out  therein. 
The  plea,  therefore,  precluded  the  petitioners  from  obtain- 
ing the  relief  prayed  for  in  the  said  amended  petition.  It 
showed  that  there  had  been  a  settlement  and  that  the  prop- 
erty of  the  old  partnership  had  been  turned  over  to  the 
new  partnership. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  must  be  reversed  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  that  court  to  over- 
rule defendants  in  error's  demurrer  to  the  plea  and  for 
further  proceedings  in  harmony  with  the  views  herein  ex- 
pressed. Reversed  and  remanded,  zinth  directions. 
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Amos  C.  Martin,  Admr.,  Appellant,  vs.  Alice  L.  Small 

et  al.  Appellees. 

Opinion  filed  April  i8,  ipi2. 

Freehold— wA^n  a  freehold  is  not  involved  on  appeal  from  a 
partition  decree.  A  freehold  is  not  involved,  so  as  to  give  the  Su- 
preme Court  jurisdiction  of  a  direct  appeal  from  a  partition  de- 
cree, where  the  only  question  raised  by  the  assignment  of  errors  is 
whether  certain  notes  made  by  the  deceased  land  owner,  Vhich 
were  secured  by  trust  deed  and  mortgage  upon  her  real  estate, 
should  be  paid  out  of  the  personal  property  or  be  held  to  be  a  lien 
upon  the  land. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Thompson  &  Thompson,  for  appellant. 

BowERSOCK  &  Stilwell,  Culver,  Andrews  &  King, 
and  William  B.  Moak,  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

This  was  a  bill  filed  in  the  superior  court  of  Cook  county 
by  Amos  C.  Martin,  individually  and  as  administrator,  to 
partition  the  real  estate  owned  in  fee  simple  by  Evaline  B. 
Martin  at  her  decease.  Answers  and  cross-bills  were  filed 
by  appellees,  and  after  the  pleadings  were  settled  a  decree 
was  entered  finding  that  the  personal  property  of  the  estate 
was  a  fund  primarily  liable  for  the  payment  of  two  notes, 
secured,  respectively,  by  trust  deed  and  mortgage  on  said 
real  estate,  and  that  in  case  of  foreclosure  and  sale  the  heirs 
be  subrogated  to  the  rights  of  the  mortgagees  as  against 
the  personal  estate.  From  that  decree  this  appeal  has  been 
taken  to  this  court. 

Evaline  B.  Martin,  the  wife  of  Amos  C.  Martin,  died 
intestate  March  29,  191 1.    She  died  seized  and  possessed  of 
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approximately  $40,000  of  personal  property  and  of  two  flat- 
buildings  in  Cook  county.  She  was  then  indebted  on  two 
promissory  notes  of  $10,000  and  $15,000,  respectively,  one 
secured  by  trust  deed  on  one  of  said  flat-buildings  and  the 
other  by  mortgage  on  the  other  flat-building.  She  left  her 
surviving  her  husband,  the  appellant,  Amos  C.  Martin,  and 
Alice  L.  Small,  her  mother,  William  Small,  her  brother,  and 
Alice  L.  Downey,  her  sister,  her  only  heirs-at-law  and  next 
of  kin.  No  question  is  raised  by  the  assignments  of  error 
in  this  court  as  to  the  division  of  the  real  estate  among 
these  heirs.  The  sole  question  involved  in  this  appeal  is 
whether  the  personal  property  or  the  real  estate  is  the  pri- 
mary fund  out  of  which  to  pay  the  indebtedness  of  these 
two  notes. 

A  suit  in  partition  involves  a  freehold  in  the  trial  court, 
but  no  question  of  freehold  is  involved  in  the  assignment  of 
errors  to  be  determined  on  this  appeal.  The  only  action  of 
the  trial  court  complained  of  is  its  decision  as  to  whether 
the  notes  in  question  should  be  a  lien  on  the  real  estate. 
Though  the  question  decided  by  the  decree  of  the  lower 
court  involves  a  freehold,  if  on  the  appeal  here  the  ques- 
tions only  relate  to  the  existence  or  adjustment  of  liens 
against  the  lands,  a  freehold  is  not  involved  so  as  to  per- 
mit the  cause  to  be  brought  directly  to  this  court.  Lewis 
V.  Lewis,  237  111.  416;  Miller  v.  Rich,  231  id.  416;-  Hutch- 
inson V.  Spoehr,  221  id.  312;  Fields  v.  Coker,  161  id.  186; 
Franklin  v.  Loan  and  Investment  Co,  152  id.  345.  See, 
also,  Wachsintith  v.  Pcnn  Mutual  Life  Ins,  Co,  231  111.  29, 
and  cases  cited. 

This  court  being  without  jurisdiction,  the  cause  will  be 
transferred  to  the  Appellate  Court  for  the  First  District. 

Cause  transferred. 


S  5  4-9 
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SoPHRONiA  A.  Sludge,  Appellee,  vs.  Mary  C.  Dobbs  et  al. 

Appellants. 

Opinion  Hied  April  i8,  ipi2. 

1.  Redemption — judgment  creditor  acquires  only  the  judgment 
debtor's  title,  Wliere  the  husband  and  wife  are  tenants  in  com- 
mon and  execute  a  note  and  mortgage, — the  wife  signing  the  note 
as  surety  for  the  husband, — and  the  mortgage  is  foreclosed,  a 
judgment  creditor  of  the  husband  only  acquires  the  husband's  in- 
terest on  redeeming  from  the  foreclosure  sale. 

2.  Same — when  wife  is  not  liable  to  contribute  portion  of  re- 
demption money.  Judgment  creditors  of  the  husband  who  redeem 
from  the  foreclosure  of  a  mortgage  upon  land  in  which  the  hus- 
band and  wife  were  tenants  in  common  do  not  acquire  the  wife's 
interest  in  the  land,  where  the  note  and  mortgage  which  she  signed 
were  given  to  secure  money  borrowed  by  the  husband  to  pay  his 
individual  debts;  and  while  the  redemption  frees  the  wife's  inter- 
est from  any  lien  on  account  of  the  mortgage  sale,  it  does  not 
raise  any  liability  on  her  part  to  contribute  to  the  payment  of  the 
redemption  money  as  a  condition  to  having  the  deeds  issued  under 
the  redemption  set  aside  as  a  cloud  upon  her  title. 

Appeal  from  the  Circuit  Court  of  Jefferson  county; 
the  Hon.  Wiluam  H.  GrEEn,  Judge,  presiding. 

Albert  Watson,  William  T.  Pace,  and  Joel  F. 
Watson,  for  appellants. 

Thompson  &  Thompson,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  Sophronia  A.  Sledge,  filed  her  bill  in  the  cir- 
cuit court  of  Jefferson  county  claiming  to  be  the  owner  of 
certain  lands  in  fee  simple  therein  described,  and  praying 
that  certain  clouds  upon  her  title  be  removed  and  that  de- 
fendants be  enjoined  from  interfering  with  her  possession 
of  said  lands. 

Sophronia  A.  Sledge,  the  appellee,  and  her  husband,  Jo- 
seph J.  Sledge,  were  the  owners,  as  tenants  in  common,  of 
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seventy  acres  of  land,  described  as  the  north-west  quarter 
of  the  south-west  quarter,  the  west  half  of  the  north-east 
quarter  of  the  south-west  quarter,  and  the  south-east  quar- 
ter of  the  north-east  quarter  of  the  south-west  quarter,  all 
in  section  24,  township  i,  south,  range  4,  east  of  the  third 
principal  meridian,  in  Jefferson  county,  Illinois.     Appellee 
owned  the  imdivided  four-sevenths  and  her  husband  the  im- 
divided  three-sevenths  of  said  land.    On  the  second  day  of 
May,  1908,  appellee  an^  her  husband  executed  a  mortgage 
on  forty  acres  of  the  land  to  U.  G.  Boster  to  secure  a  note 
for  $600  signed  by  appellee's  husband  and  herself,  and  on 
the  same  day  they  executed  a  mortgage  on  the  other  thirty 
acres  of  land  to  David  Wright  to  secure  a  note  payable  to 
him  for  $400  signed  by  the  appellee's  husband  and  herself. 
These  mortgages  not  having  been  paid  were  foreclosed  in 
1909  and  the  land  was  sold  by  the  master  in  chancery  by 
decree  of  the  court.    Boster  purchased  the  forty-acre  tract 
upon  which  he  held  the  mortgage,  for  the  debt  and  cost,  and 
Wright  purchased  the  thirty  acres  upon  which  he  held  a 
mortgage,  for  the  debt  and  cost.    No  redemption  was  made 
from  said  sales  by  the  appellee  or  her  husband  within  the 
twelve  months  allowed  to  them  for  redemption.     Ed  Fry 
secured  a  judgment  April  19,  1910,  against  Joseph  J.  Sledge 
for  $38.86.     He  redeemed  the  forty-acre  tract  of  the  land 
as  a  judgment  creditor,  and  at  the  sheriff's  sale  under  the 
redemption  bought  said  forty  acres  and  received  a  sheriff's 
deed  therefor.    B.  M.  Hughes,  a  judgment  creditor  against 
Joseph  J.  Sledge  in  the  sum  of  $87.59,  redeemed  from  the 
mortgage  sale  the  thirty  acres.     Successive  redemptions  of 
sai<l  thirty  acres  were  made  by  other  judgment  creditors  of 
Joseph  J.  Sledge,  the  last  being  J.  B.  Ellis,  S.  A.  Blackburn 
and  G.  W.  Holloway,  who  received  a  deed  from  the  sheriff 
for  said  thirty  acres  of  land.     Fry  made  a  conveyance  of 
the  forty  acres  to  Mary  C.  Dobbs,  who  re-conveyed  to  Fry 
pending  the  suit,  and  they,  together  w-ith  Ellis,  Blackburn 
and  Holloway,  were  made  defendants  to  the  bill.    They  an- 
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swered  the  bill,  claiming  title  by  virtue  of  the  redemption 
and  sheriff's  deeds  and  denied  appellee's  right  to  any  of  the 
relief  prayed.  Mary  C.  Dobbs  filed  a  cross-bill,  as  did  also 
Ellis,  Blackburn  and  HoUoway.  The  cross-bills  alleged  that 
appellee  and  her  husband  borrowed  the  money  the  mort- 
gages were  given  to  secure,  from  Boster  and  Wright ;  that 
upon  their  failure  to  redeem  within  twelve  months  from  the 
foreclosure  sales,  redemption  was  made  by  judgment  cred- 
itors, through  which  cross-complainants  obtained  sheriff's 
deeds  for  said  lands.  The  cross-bills  alleged  that  appellee's 
four-sevenths  interest  in  the  seventy  acres  of  land  was  re- 
lieved of  the  mortgage  indebtedness  by  the  redemption,  and 
prayed  that  if  cross-complainants'  title  be  held  invalid,  the 
appellee  be  decreed  to  pay  to  them  four-sevenths  of  the 
amount  paid  to  redeem  the  land  from  the  foreclosure  sales, 
and  that  the  same  be  decreed  to  be  a  lien  upon  appellee's  in- 
terest in  the  seventy  acres  of  land.  The  answer  of  appellee 
to  the  cross-bills  averred  that  the  notes  the  mortgages  were 
given  to  secure  were  for  money  borrowed  by  the  appellee's 
husband  to  pay  his  own  individual  debts ;  that  appellee  was 
not  aware  that  she  signed  the  notes,  but  if  she  did,  it  was 
as  surety  for  her  husband,  and  she  denied  her  liability  to 
make  contribution  to  cross-complainants.  A  hearing  was 
had  before  the  chancellor  and  a  decree  entered  dismissing 
the  cross-bills  and  setting  aside,  as  clouds  upon  appellee's 
title,  the  deeds  executed  by  the  sheriff  under  redemption 
sales,  and  the  deeds  from  Fry  to  Mary  C.  Dobbs  and  from 
Mary  C.  Dobbs  to  Fry,  and  perpetually  enjoining  appel- 
lants from  interfering  with  appellee's  possession.  From 
that  decree  defendants  below  have  prosecuted  this  appeal. 
It  is  very  clear  that  a  judgment  creditor  of  Joseph  J. 
Sledge  could  not,  by  redemption  from  the  mortgage  sale, 
and  a  re-sale,  acquire  any  title  to  the  land  except  such  title 
as  Joseph  J.  Sledge  had  therein.  (Schroeder  v.  Bosarth, 
224  111.  310,  and  cases  cited.)  We  do  not  understand  ap- 
pellants to  now  iilsist  that  they  acquired  appellee's  title  by 
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redeeming  from  the  mortgage  sales  and  re-selling  the  prem- 
ises under  judgments  against  her  husband  to  which  she  was 
not  a  party,  but  it  is  insisted  that  the  mortgage  indebted- 
ness was  appellee's  as  well  as  her  husband's;    that  by  the 
redemption  from  the  mortgage  sales  appellee's  indebtedness 
was  paid  and  discharged,  her  interest  in  the  land  relieved 
from  any  liability  on  account  of  said  mortgage  sales,  and 
that  she  is  in  equity  bound  to  contribute  four-sevenths  of 
the  amount  of  money  paid  to  redeem,  and  her  right  to  the 
relief  prayed  was  dependent  upon  her  making  such  contri- 
bution.   The  decree  finds,  and  the  finding  is  supported  by 
the  proof,  that  the  appellee  was  a  surety,  only,  on  the  notes 
given  to  Boster  and  Wright  and  secured  by  mortgages ;  that 
the  money  obtained  on  said  notes  was  used  by  appellee's 
husband  to  discharge  his  individual  indebtedness  and  that 
no  part  of  said  mortgage  indebtedness  was  for  the  personal 
debt  of  ai>pellee.    We  do  not  think  the  facts  of  this  case 
bring  it  within  the  rule  that  would  entitle  appellants  to  con- 
tribution from  appellee.    There  was  no  obligation  upon  the 
judgment  creditors  of  Joseph  J.  Sledge,  of  any  character, 
to  redeem  appellee's  land  from  the  mortgage  sales.     It  is 
true,  if  they  redeemed  at  all  they  were  required  to  pay  the 
whole  amount  the  land  sold  for,  and  this  would  free  ap- 
pellee's interest  from  any  lien  on  account  of  said  mortgage 
sales,  but  this  created  no  obligation  on  the  part  of  the  judg- 
ment creditors  to  make  the  redemption.     The  purpose  of 
the  judgment  creditors  in  making  the  redemption  was  to 
acquire  title  to  appellee's  land  and  not  to  discharge  her 
debt,  which  they  were  under  no  obligation,  legally  or  mor- 
ally, to  pay. 

The  appellants  contend  that  the  right  of  contribution 
is  founded  upon  principles  of  natural  justice  and  does  not 
arise  out  of  any  contract  or  relation  existing  between  the 
parties.  Strictly  speaking,  the  right  of  contribution  does 
not  arise  out  of  a  contract.  It  rests  upon  the  principle  that 
where  all  are  equally  liable  for  the  payment  of  a  debt,  all 
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are  bound  equally  to  contribute  to  that  purpose.  (Aspin- 
wall  V.  Sacchi,  57  N.  Y.  331.)  The  rule  was  stated  in  Gol- 
sen  V.  Brand,  75  111.  148,  in  the  following  language:  "The 
right  to  contribution  does  not  arise  out  of  any  contract  or 
agreement  between  co-sureties  to  indemnify  each  other,  but 
on  the  principle  of  equity,  which  courts  of  law  enforce,  that 
where  two  persons  are  subject  to  a  common  burden  it  shall 
be  borne  equally  between  them."  The  redemption  money 
was  not  paid  to  redeem  the  land  from  a  common  burden  of 
the  redeeming  judgment  creditors  and  appellee.  The  judg- 
ment creditors  had  the  privilege  of  making  the  redemption 
for  the  purpose  of  securing  the  interest  of  Joseph  J.  Sledge 
in  the  land,  but  they  could  not,  in  addition  to  that,  raise  a 
liability  upon  the  part  of  appellee  to  contribute  to  the  pay- 
ment of  the  redemption  money. 

The  decree  is  affirmed.  ^^^^^^  ^^^^_ 


O.  J.  DoGGETT  et  al.  Defendants  in  Error,  vs.  H.  N. 

Greene,  Plaintiff  in  Error. 

Opinion  Hied  April  18,  ipi2. 

1.  Evidence — zvhcn  plaintiff  may  read  questions  and  answers 
from  deposition  taken  by  the  defendant.  If  the  defendant  takes  a 
deposition,  which  is  not  AWthdrawn  before  the  trial,  and  fails  or 
refuses  to  read  it,  the  dc  fin  da  at  may  introduce  questions  and  an- 
swers in  both  the  direct  and  cross-examinations,  and  he  is  not 
precluded  from  reading  the  cross-examination  upon  the  theory  that 
by  introducing  questions  and  answers  in  the  direct  examination  he 
has  made  the  witness  his  own  and  cannot  cross-examine  him. 

2.  Same — when  plaintiff  cannot  testify  to  conversation  with  an 
agent  since  deceased.  In  an  action  by  a  broker  for  commissions 
on  the  sale  of  land  upon  the  theory  that  he  had  been  employed  by 
the  defendant's  agent,  who  is  dead,  the  plaintiff  cannot  testify  to 
a  conversation  with  such  agent  not  in  the  presence  of  the  defend- 
ant; nor  is  such  incompetency  removed  by  the  fact  that  he  intro- 
duced in  evidence  part  of  a  deposition  by  such  agent  taken  by  the 
defendant  but  not  offered  in  evidence  by  the  defendant. 
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3.  Brokers — authority  to  agent  to  Hx  price  does  not  imply  au- 
thority to  employ  sub-agent.  The  fact  that  the  owner  of  property 
may  have  told  his  son  that  he  wanted  to  sell  the  property  and 
authorized  the  son  to  fix  a  price  does  not  imply  any  authority  to 
the  son  to  employ  a  sub-agent  or  broker,  nor  does  it  tend  in  any 
way  to  show  that  he  did  employ  one. 

4.  Same — whether  implied  authority  exists  is  question  of  law. 
Whether  an  agent  has  express  authority  to  do  a  certain  thing  is  a 
question  of  fact  for  the  jury,  but  whether  implied  authority  arises 
from  a  certain  state  of  facts  is  a  question  of  law,  which  should 
not  be  submitted  to  the  jury  by  an  instruction. 

5.  Same — when  principal  is  not  hound  by  agent's  employment 
of  broker.  If  the  only  authority  to  an  agent  from  the  owner  of 
property  is  to  sell  the  property  and  use  his  discretion  as  to  price 
the  agent  has  no  authority  to  employ  a  broker  and  bind  the  owner 
to  pay  the  broker's  commissions,  there  being  no  proof  tending  to 
show  that  the  agent  could  not  make  the  sale  personally,  or  to  show 
any  established  custom  in  the  place  where  the  agency  was  to  be 
exercised  for  the  agent  to  employ  brokers. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago ;  the  Hon.  Max  Eberh ardt,  Judge, 
presiding. 

George  A.  TrudE,  and  M.  Marso,  for  plaintiff  in  error. 

Bradley,  Harper  &  Eheim,  (Thomas  E.  D.  Brad- 
ley, of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  November  2,  1903,  the  plaintiff  in  error,  Horatio 
N.  Greene,  at  Ovvego,  New  York,  conveyed  to  Julia  F.  Hey- 
worth,  of  Chicago,  for  the  consideration  of  $45,000,  a  lot 
at  1 261  Michigan  avenue,  in  said  city  of  Chicago.  He  was 
sued  in  the  municipal  court  of  Chicago  by  the  defendants 
in  error,  a  firm  of  real  estate  brokers,  for  commissions  al- 
leged to  have  been  earned  in  bringing  about  the  sale.     A 
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trial  resulted  in  a  verdict  for  $1125,  upon  which  judgment 
was  entered.  The  Appellate  Court  for  the  First  District 
affirmed  the  judgment,  and  a  writ  of  certiorari  was  granted 
to  bring  the  record  under  review  in  this  court. 

There  was  uncontradicted  evidence  of  the  following 
facts:  The  defendant,  Horatio  N.  Greene,  has  his  home  in 
Chicago  but  for  many  years  spent  most  of  his  time  in  trav- 
eling, and  his  son,  Dr.  Frank  C.  Greene,  who  was  a  mer- 
chant in  Chicago,  looked  after  the  property  in  a  general 
way  and  collected  the  rents.  Julia  F.  Heyworth  owned  ad- 
joining property  and  the  two  families  had  been  neighbors 
and  friends  for  a  great  number  of  years.  There  had  been 
occasional  negotiations  for  the  purchase  of  the  property  by 
Mrs.  Heyworth,  through  her  sons,  Lawrence  and  James, 
with  Dr.  Greene,  for  about  six  years.  In  October,  1902, 
Herbert  E.  L.  Doggett,  one  of  the  firm  of  brokers,  called 
on  Dr.  Greene  in  reference  to  a  sale  of  the  property  to 
Mrs.  Heyworth,  and  was  told  by  Dr.  Greene  that  he  would 
submit  any  proposition  for  a  sale  to  his  father,  who  was 
out  of  town.  On  October  30,  1902,  plaintiffs  wrote  a  letter 
to  Dr.  Greene  submitting  an  offer  from  Lawrence  Hey- 
worth of  about  $40,000.  On  November  4,  1902,  Dr.  Greene 
wrote  plaintiffs  saying  that  it  would  be  useless  for  him  to 
submit  the  offer  to  his  father  as  he  knew  it  would  not  be 
considered.  The  next  day  plaintiffs  wrote  Dr.  Greene  say- 
ing that  Mr.  Heyworth  offered  four  per  cent  on  $53,000  for 
a  lease  for  a  term  of  ninety-nine  years,  with  the  privilege 
of  pmrchasing  at  any  time  within  twenty  years  at  $55,000. 
Dr.  Greene  telegraphed  the  offer  to  his  father,  who  replied 
by  telegraph:  "Offer  refused;  will  not  lease;  letter  com- 
ing." About  a  year  after  that  time  the  lot  was  sold,  on 
November  2,  1903,  to  Mrs.  Heyworth  and  the  conveyance 
was  made.  In  addition  to  evidence  of  these  facts,  Herbert 
E.  L.  Doggett  testified  that  he  had  a  conversation  with 
Mrs.  Heyworth  at  her  home  about  purchasing  the  property 
and  c6nversations  with  her  son  Lawrence  urging  the  pur- 
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chase;  that  when  the  offers  contained  in  the  letters  failed, 
he  urged  Lawrence  Hey  worth  to  buy  at  $45,000;  that  in 
the  early  part  of  1903  he  met  Mrs.  Hey  worth  and  her  two 
sons  in  the  office  of  James,  when  she  was  preparing  to  go 
to  Europe,  and  urged  the  purchase,  and  she  told  him  that 
she  would  leave  the  matter  in  Lawrence's  hands;  that 
Lawrence  thought  it  was  best  to  wait  until  his  mother  re- 
turned from  Europe,  and  when  the  witness  heard  she  had 
returned,  in  November,  1903,  he  went  to  see  her,  and  she 
informed  him  that  she  had  purchased  the  property  a  few 
days  before.  He  also  testified,  over  the  objection  of  the 
defendant,  to  the  contents  of  a  letter  from  the  defendant 
to  his  son.  The  defendant  denied  any  knowledge  that  Dog- 
gett  was  negotiating  for  the  sale  of  the  property.  Mrs. 
Heyworth  denied  having  a  conversation  with  Doggett  at 
her  home  relative  to  the  purchase,  and  did  not  remember 
that  anything  was  said  at  her  son's  office  about  letting  the 
transaction  stand  in  abeyance  until  her  return  from  Europe. 
She  did  not  think  anything  was  said  in  regard  to  the  prop- 
erty at  that  meeting  and  said  that  she  turned  the  transac- 
tion over  to  her  son  James.  Lawrence  Heyworth  testified 
that  he  had  negotiated  with  Dr.  Greene  for  the  property  at 
different  times  for  seven  or  eight  years,  and  James  Hey- 
worth testified  that  he  had  conversations  with  Dr.  Greene 
all  through  the  spring  and  summer  of  1903,  and  brought 
influence  to  bear  by  threatening  to  erect  a  warehouse  on 
the  Heyworth  property,  and  that  when  Greene  finally  made 
an  offer  of  $45,000  he  accepted  it  and  the  transaction  was 
closed. 

Dr.  Greene  died  before  the  trial  but  his  deposition  had 
been  taken  by  the  defendant.  The  plaintiffs  offered  in  evi- 
dence certain  questions  and  answers  contained  in  the  depo- 
sition in  both  the  direct  and  cross-examination,  making  the 
witness  their  own  for  that  purpose.  The  defendant  objected 
to  reading  the  cross-interrogatories  and  answers,  on  the 
ground  that  having  made  Dr,  Greene  their  own  witness  the 
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plaintiffs  were  precluded  from  offering  his  testimony  on 
cross-examination.  In  Adams  v.  Russell,  85  111.  284,  it  was 
held  that  where  one  party  takes  a  deposition  which  is  not 
withdrawn  before  the  trial  and  fails  or  refuses  to  read  it, 
the  other  party  may  introduce  it  and  may  read,  the  cross- 
examination.    The  court  did  not  err  in  that  ruling. 

The  court  permitted  Doggett,  as  above  stated,  to  testify 
to  a  statement  in  a  letter  alleged  to  have  been  written  by 
the  defendant  to  his  son.  Dr.  Greene.  A  letter  was  referred 
to  in  the  telegram,  and  Dr.  Greene  had  produced  it  but  did 
not  attach  it  to  his  deposition  and  it  could  not  be  found. 
Doggett  testified  that  he  saw  a  letter  in  Dr.  Greene's  pos- 
session and  that  it  contained  this  statement:  "We  do  not 
want  to  lease  the  property  but  want  to  sell,  and  use  your 
own  judgment  as  to  price."  The  witness  did  not  say  that 
he  knew  the  handwriting  of  the  defendant,  and  there  was 
no  evidence  to  identify  the  letter  or  show  that  the  defend- 
ant wrote  it,  except  that  it  was  in  the  possession  of  his 
son.  The  defendant  afterward  testified  that  he  never  wrote 
any  letter  containing  such  a  statement.  But  whether  the 
ruling  was  right  or  wrong  is  of  no  importance,  because  au- 
thority to  fix  a  price,  if  it  existed,  raised  no  inference  of 
authority  to  employ  a  sub-agent,  which  was  the  principal 
question  upon  which  the  case  turned.  There  was  no  dis- 
pute of  the  fact  that  the  defendant  did  not  want  to  lease 
his  property  but  wanted  to  sell  it,  and  although  the  son  was 
submitting  offers  to  his  father,  if  he  had  authority  to  fix 
a  price  that  fact  would  not  tend  to  prove  that  he  employed 
the  plaintiffs. 

Doggett  was  also  permitted  to  testify  that  Dr.  Greene 
told  him  he  would  accept  $45,000  for  the  property  and  if 
Doggett  could  get  it  from  Heyworth  he  would  pay  his  com- 
mission. Under  section  4  of  the  act  in  regard  to  evidence 
and  depositions  in  civil  cases  Doggett  was  not  competent  to 
testify  to  any  conversation  or  transaction  with  Dr.  Greene, 
the  deceased  agent,  (Trunkey  v.  Hedstrom,  131  111.  204,) 
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and  his  incompetency  was  not  removable  by  the  reading  by 
plaintiffs  of  the  portion  of  Dr.  Greene's  deposition.  The 
exception  is  only  where  the  deposition  is  read  by  the  ad- 
verse party.  Doggett  was  asked,  on  his  cross-examination, 
whether  he  ever  got  an  offer  of  $45,000  from  Dr.  Greene, 
but  that  did  not  justify  the  ruling  on  the  ground  that  the 
testimony  was  re-direct  examination  about  a  matter  inquired 
of  in  the  cross-examination,  so  as  to  bring  in  evidence  of 
an  employment  and  an  agreement  to  pay  a  commission. 

There  was  no  evidence  tending  to  prove  that  Dr.  Greene 
had  any  express  authority  from  his  father  to  employ  a 
broker,  and  authority  to  fix  a  price  would  not  preclude  his 
making*a  sale  himself  without  the  aid  of  a  broker.  The 
court  instructed  the  jury  that  if  they  believed,  from  the 
evidence,  that  the  defendant  gave  his  son,  Dr.  Greene,  au- 
thority to  sell  the  property,  and  that  such  authority  gave 
Dr.  Greene  implied  authority  to  employ  a  broker  to  assist 
him  to  find  a  purchaser,  then  the  act  of  Dr.  Greene  within 
the  scope  of  his  authority  would  be  binding  upon  the  de- 
fendant; and  also  that  if  they  believed,  from  the  evidence, 
that  the  defendant  authorized  his  son,  Dr.  Greene,  to  sell 
the  property  and  use  his  own  discretion  as  to  price,  and 
that  the  authority  was  not  limited  as  to  the  mode  or  means 
by  which  the  sale  should  be  accomplished,  then  the  plaintiffs 
were  not  required  to  prove  that  the  defendant  gave  his  son 
express  authority  to  employ  a  broker,  if  the  jury  believed, 
from  the  evidence,  that  the  employment  of  a  broker  was 
one  of  the  necessary,  proper  and  usual  things  to  be  done  in 
order  to  the  proper  exercise  of  the  authority  of  Dr.  Greene. 
Whether  there  is  express  authority  is  a  question  of  fact, 
but. the  existence  of  implied  authority  from  a  certain  state 
of  facts  is  a  question  of  law.  (Pahlman  v.  Taylor,  75  111. 
629;  Merritt  v.  Boyden  &  Son,  191  id.  136.)  The  court 
erred  in  submitting  a  question  of  law  to  the  jury  whether 
authority  to  sell  the  property  gave  implied  authority  to  em- 
ploy a  broker,  and  as  a  question  of  law  the  instruction  was 
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a  non  sequitwr,  since  authority  to  sell  property  does  not, 
alone,  imply  authority  to  employ  a  broker.  It  was  not  a 
case  where  an  agent  is  authorized  to  do  some  act  which  he 
cannot  do  himself.  There  was  no  evidence  from  which  the 
jury  could  find  that  the  employment  of  a  broker  was  one 
of  the  necessary,  proper  and  usual  things  to  be  done  for 
the  proper  exercise  of  the  authority  to  sell  and  use  discre- 
tion as  to  the  price.  An  agent  must  generally  perform  his 
services  personally,  and  he  cannot  delegate  his  authority 
without  express  permission.  It  is  true  that  every  one  is 
presumed  to  contract  with  reference  to  the  usual  custom  of 
a  trade  or  business,  and  if  there  is  a  fixed  and  established 
custom  in  the  place  where  the  agency  is  to  be  exerc|sed  for 
the  agent  to  employ  sub-agents,  the  principal  is  presumed 
to  consent  to  such  employment,  but  there  was  no  evidence 
of  any  such  custom  or  anything  tending  to  prove  that  Dr. 
Greene  could  not  sell  the  property  without  the  assistance 
of  brokers.    The  instructions  given  were  wrong. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
if  the  defendant  wrote  to  his  son.  Dr.  Greene,  to  sell  the 
property  and  use  his  discretion  as  to  price,  and  that  no 
further  or  other  authority  was  given  in  reference  to  the 
sale  or  employment  of  brokers,  then  Dr.  Greene  had  no 
authority  to  employ  the  plaintiffs  and  bind  the  defendant 
to  pay  their  commissions.  Inasmuch  as  there  was  no  evi- 
dence of  any  established  custom  or  anything  tending  to 
qualify  the  rule  of  law,  the  instruction  was  correct  and 
ought  to  have  been  given. 

The  judgments  of  the  Appellate  Court  and  municipal 
court  are  reversed  and  the  cause  is  remanded  to  the  mu- 
nicipal  court.  Reversed  and  remanded. 
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James  G.  Turner,  Appellant,  vs.  Adaune  Lee,  Appellee. 

Opinion  Hied  April  i8,  igi2. 

1.  Evidence — adverse  party  may  testify  where  deposition  of  a 
deceased  person  is  read  in  evidence.  Under  exception  5  of  sec- 
tion 2  of  the  Evidence  act  an  adverse  party  to  a  suit  by  or  against 
the  executor  of  a  deceased  person  may,  when  the  deposition  of  the 
deceased  person  is  read  in  evidence,  testify  to  all  "matters  and 
things'*  testified  to  in  such  deposition,  not  excluded  for  irrelevancy 
or  incompetency. 

2.  Deeds — when  deed  will  not  he  set  aside,  A  deed  will  not  be 
set  aside  upon  tde  ground  that  it  was  made  in  consideration  of  an 
agreement  by  the  grantee  to  care  for  and  support  the  grantor  and 
that  there  has  been  a  failure  by  the  grantee  to  carry  out  such 
agreement,  where  the  weight  of  the  evidence  shows  that  no  such 
agreement  was  made  but  that  the  deed  was  made  and  delivered  to 
the  grantee  because  the  grantor  thought  the  grantee  had  not  been 
treated  fairly  in  the  division  of  her  step-father's  estate. 

Appeai,  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

Beach  &  Trapp,  for  appellant. 

BuNN  &  Covey,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Logan  county  by  Martha  M.  Turner  to  set  aside  a  deed 
executed  by  her  to  her  daughter,  Adaline  Lee,  the  appellee. 
Pending  the  litigation  Mrs.  Turner  died,  and  her  executor, 
the  appellant,  James  G.  Turner,  was  substituted  as  com- 
plainant. After  the  issues  were  joined  evidence  was  taken 
before  a  master  in  chancery,  and  thereafter  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity.  From  that 
decree  this  appeal  has  been  prosecuted. 

Martha  M.  Turner  in  1908  was  a  widow  eighty-eight 
years  of  age,  living  in  Middleton,  Logan  county,  Illinois,  on 
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a  fifty-foot  lot  owned  by  her  in  fee  simple.  At  that  time 
appellee,  a  daughter  of  Mrs.  Turner  by  her  first  marriage, 
lived  about  seven  blocks  away.  March  27,  1908,  after  sev- 
eral previous  talks  on  the  subject,  Mrs.  Turner  asked  Mrs. 
Lee  to  get  Victor  Ryan,  cashier  of  a  bank  in  Middleton, 
to  come  to  the  house  and  draw  a  deed  of  the  property  to 
Mrs.  Lee.  In  response  to  the  message  Ryan  came  to  the 
house  and  drafted  an  ordinary  form  of  warranty  deed  con- 
veying the  property  to  Mrs.  Lee,  the  consideration  being 
stated  as  one  dollar  "and  mutual  love  and  affection."  The 
deed,  after  being  read  over  to  her  by  Ryan,  was  executed 
by  Mrs.  Turner  and  acknowledged  before  him  as  a  notary 
public.  Mrs.  Turner,  whose  deposition  was  taken  after  this 
litigation  was  started,  testified  that  the  understanding  be- 
tween her  and  her  daughter  was,  that  this  deed  was  given 
in  consideration  that  Mrs.  Lee  should  take  care  of  her  as 
long  as  she  (Mrs.  Turner)  lived;  that  it  was  not  to  be 
recorded  but  left  in  the  bank  at  Middleton,  so  it  could  l^e 
delivered  by  Mrs.  Turner  before  her  death;  that  the  reason 
for  this  arrangement  was,  so  that  if  she  (Mrs.  Turner) 
had  a  chance  to  sell  the  property  at  a  good  price  she  could 
do  so;  that  she  supposed  Ryan  overheard  the  talk  between 
herself  and  Mrs.  Lee;  that  she  had  already  drawn  a  will, 
and  that  the  day  the  deed  was  executed,  she  thought,  she 
gave  both  papers  to  Ryan  and  told  him  to  keep  them  at 
the  bank  for  her.  Mrs.  Lee  testified  positively  that  she 
made  no  promises  to  her  mother  as  a  consideration  for  the 
deed;  that  her  mother  stated  that  she  was  giving  her  the 
house  and  lot  because  in  the  division  of  Mrs.  Lee's  step- 
father's property,  she,  (Mrs.  Lee,)  not  being  an  own  daugh- 
ter of  Turner,  had  not  received  anything,  the  property  go- 
ing to  her  half  brothers;  that  she  had  some  talk  with  her 
mother  about  letting  her  sell  the  property,  if  she  wanted  to, 
before  the  mother  died,  but  thought  this  was  after  the  deed 
was  recorded  and  after  this  litigation  started.  Mrs.  Lee 
testified  positively  that  the  deed  was  given  to  her  in  the  pres- 
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ence  of  her  mother  by  Ryan  after  it  was  executed,  and  she 
was  told  to  take  it  home  and  keep  it.     Ryan  testified  that 
he  drew  the  deed  and  that  it  was  delivered  to  Mrs.  Lee  that 
day;   that  there  was  no  talk  in  his  presence  with  reference 
to  the  consideration  other  than  that  stated  in  the  deed  and 
there  was  nothing  said  as  to  Mrs.  Lee  taking  care  of  her 
mother;    that  Mrs.  Turner  requested  Mrs.  Lee  not  to  re- 
cord the  deed  until  after  she  died,  as  she  did  not  want  any 
trouble  between  her  sons  by  her  second  husband  and  Mrs. 
Lee.    Mrs.  Lee's  daughter-in-law,  Mrs.  Fern  Lee,  was  with 
her  mother  and  grandmother  on  that  day  shortly  before  the 
deed  was  executed  and  heard*  their  conversation  about  get- 
ting Ryan  to  draw  it.     She  said  there  was  no  talk  at  that 
time  about  Mrs.  Lee  taking  care  of  Mrs.  Turner  as  long  as 
she  lived ;  that  Mrs.  Turner  stated  in  her  presence  that  the 
deed  was  given  to  Mrs.  Lee  because  the  latter  "had  not  got 
her  rights  from  the  farm."    Mrs.  Lee's  son,  Jefferson  Lee, 
testified  to  somewhat  similar  facts.    James  G.  Turner,  the 
executor  and  sole  legatee  under  the  will  executed  in  March, 
1910,  about  two  months  before  his  mother's  death,  testified 
that  he  had  always  understood  in  the  family  talks  that  Mrs. 
Lee  was  to  have  the  property  in  question  if  she  stayed  in 
Middleton  and  took  care  of  her  mother ;   that  it  was  to  be 
left  her  by  will. 

Mrs.  Lee,  at  the  time  this  deed  was  executed,  was  living 
in  Middleton  with  her  son,  Jefferson  Lee,  and  his  wife.  She 
was  not  in  very  good  health,  being  subject  to  epileptic  fits. 
She  had  frequently  offered  to  go  and  live  with  her  mother 
or  have  her  mother  come  and  live  with  her,  but  Mrs.  Tur- 
ner, who  up  to  a  short  time  before  her-  death  had  always 
been  in  fair  health,  replied  that  she  (Mrs.  Turner)  was  bet- 
ter able  to  take  care  of  herself  than  her  daughter  was.  It 
appears  that  while  they  both  lived  in  Middleton  appellee  or 
Mrs.  Fern  Lee  used  to  go  a  part  of  every  day  to  Mrs.  Tur- 
ner's house  to  see  if  there  was  anything  she  wanted.  In 
May,  1908,  after  the  deed  had  been  executed,  Mrs.  Lee's 
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son,  Jefferson  Lee,  decided  to  move  to  Lincoln,  the  county 
seat  of  Logan  county.  The  matter  was  talked  over  with 
his  mother  and  Mrs.  Turner,  and  the  testimony  tends  to 
show  that  Mrs.  Turner  told  Mrs.  Lee  that  she  ought  to 
move  to  Lincoln  with  her  son;  that  she  (Mrs.  Lee)  was 
not  able  to  live  alone  and  take  care  of  herself*  This  was 
testified  to  by  Mrs.  Lee,  and  also  by  her  son,  her  daughter- 
in-law  and  her  half  brother,  William  H.  Turner.  Mrs.  Lee 
moved  with  her  son  to  Lincoln  and  at  about  that  time  re- 
corded the  deed.  A  few  months  thereafter  Mrs.  Turner 
filed  the  bill  in  this  cause.  It  appears,  however,  that  Mrs. 
Lee  visited  Mrs.  Turner  at  Middleton  very  frequently  after 
moving  to  Lincoln,  going  down  to  help  take  care  of  her 
when  sick,  and  was  there  for  several  weeks  helping  take 
care  of  her  mother  during  her  last  illness. 

It  is  clear  from  the  evidence  that  Mrs.  Turner  was  a 
woman  of  positive  qualities  and  somewhat  difficult  to  get 
along  with;  that  she  preferred  living  alone,  and  did  not 
want  to  live  with  Mrs.  Lee  or  have  Mrs.  Lee  live  with  her. 
Appellant,  James  G.  Turner^  admits  that  she  was  a  hard 
person  to  get  along  with,  and  would  tell  Mrs.  Lee  and  her 
other  children  that  she  did  not  want  them  around.  We 
think  it  is  a  fair  inference  from  this  record  that  she  filed 
this  bill  because  Mrs.  Lee  had  recorded  the  deed  and  not 
because  she  moved  to  Lincoln.  Mrs.  Turner  testified  that 
if  Mrs.  Lee  had  left  the  deed  as  she  told  her,  everything 
would  have  been  all  right.  While  there  is  testimony  tend- 
ing to  show  that  there  was  some  talk  about  Mrs.  Lee  help- 
ing to  take  care  of  her  mother,  we  think  the  weight  of  the 
evidence  upholds  the  contention  of  appellee  that  this  was 
not  the  consideration  for  the  deed  and  that  it  was  delivered 
to  Mrs.  Lee  the  day  it  was  executed. 

Mrs.  Turner's  deposition  was  taken  in  this  case  before 
her  death  and  introduced  in  evidence  by  appellant.  Mrs. 
Lee  testified  after  her  mother's  death.  It  is  contended  that 
much  of  her  evidence  was  incompetent  and  objections  were 
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made  to  various  questions  asked  her.  The  first  part  of  sec- 
tion 2  of  the  chapter  on  evidence  in  the  Illinois  statutes 
provides  that  "no  party  to  any  civil  action,  suit  or  proceed- 
ing, or  person  directly  interested  in  the  event  thereof,  shall 
be  allowed  to  testify  therein  of  his  own  motion,  or  in  his 
own  behalf,  *  ♦  ♦  when  any  adverse  party  sues  or  de- 
fends as  ♦  ♦  ♦  the  executor,  administrator,  heir,  legatee 
or  devisee  of  any  deceased  person,  *  *  ♦  unless  when 
called  as  a  witness  by  such  adverse  party  so  suing  or  de* 
fending,"  etc.  The  fifth  exception  to  that  general  rule  pro- 
vides that  "when,  in  any  such  action,  suit  or  proceeding, 
the  deposition  of  such  deceased  person  shall  be  read  in  evi- 
dence at  the  trial,  any  adverse  party  or  party  in  interest 
may  testify  as  to  all  matters  and  things  testified  to  in  such 
deposition  by  such  deceased  person,  and  not  excluded  for 
irrelevancy  or  incompetency."  It  is  contended  by  counsel 
for  appellant  that  Mrs.  Lee  not  only  was  permitted  to  tes- 
tify to  a  conversation  had  the  day  the  deed  was  executed, 
but  to  other  conversations  had  with  her  mother  with  ref- 
erence to  the  deed.  Mrs.  Turner  testified,  on  direct  and 
cross-examination,  to  more  than  one  conversation,  and  her 
testimony  touched  the  whole  question  of  the  consideration 
for  the  deed,  its  delivery,  and  her  talks  about  the  deed  at 
various  times  with  Mrs.  Lee.  Under  the  provisions  of  said 
paragraph  5  of  section  2  we  think  all  the  testimony  of 
Mrs.  Lee  was  admissible  as  referring  to  the  same  "matters 
and  things"  testified  to  by  Mrs.  Turner  in  her  deposition. 

It  is  further  contended  by  appellant  that  the  testimony 
with  reference  to  Mrs.  Turner  consenting  that  Mrs.  Lee 
might  move  to  Lincoln  with  her  son  was  in  the  nature  of  a 
release  of  a  contract  as  to  the  consideration  of  the  deed, 
and  not  having  been  set  up  in  Mrs.  Lee's  answer  could  not 
be  heard  as  an  affirmative  defense.  We  do  not  find  that 
this  objection  was  made  in  the  trial  court.  Whether  it  was 
or  not  and  whether  all  this  evidence  on  this  question  was 

admissible  it  is  unnecessary  to  decide,  as  we  have  already 
•  .i  4  —  1  0 
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stated  that  by  the  weight  of  the  evidence  it  appears  that 
the  consideration  of  the  deed  was  not  that  Mrs.  Lee  should 
reside  in  Middleton  and  care  for  her  mother  until  she  died. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Wii<UAM  Nowasky,  Plaintiff  in  Error. 

Opinion  filed  April  i8,  ipi2. 

1.  Criminal  law — jury  not  required  to  fix  term  of  imprison- 
ment for  robbery.  Under  the  Parole  law  the  jury  is  not  required 
to  fix  the  term  of  imprisonment  in  finding  the  accused  guilty  of 
robbery. 

2.  Same — Parole  law  does  not  fix  or  change  punishment  for 
any  crime.  The  Parole  law  deals  with  the  manner  in  which  pun- 
ishment for  crime  shall  be  imposed  but  does  not  fix  or  change  the 
punishment  for  any  crime. 

3.  Same — Parole  law  does  not  limit  pardoning  power  or  right 
to  apply  for  pardon.  The  Parole  law  does  not  violate  the  consti- 
tutional right  of  the  Governor  to  grant  pardons  or  reprieves  or 
to  commute  sentences,  nor  does  it  limit  a  prisoner's  right  to  ap- 
ply to  the  Governor,  under  the  provisions  of  the  general  law  regu- 
lating such  applications,  for  a  reprieve,  pardon  or  commutation 
of  sentence. 

4.  Same — when  judgment  sufficiently  specifies  crime  of  which 
accused  was  convicted.  A  judgment  sentencing  the  accused  "for 
the  crime  of  robbery,  etc.,  of  which  he  stands  convicted,"  suffi- 
ciently specifies  the  crime  as  robbery  without  circumstances  of 
aggravation. 

5.  Same — a  judgment  need  not  specify  maximum  term  of  im- 
prisonment, A  judgment  sentencing  the  accused  for  the  crime  of 
robbery  "for  a  term  of  years  not  to  exceed  the  maximum  term 
fixed  by  statute  for  the  crime  whereof  he  stands  convicted,"  is  not 
illegal  upon  the  ground  that  it  does  not  specify  the  maximum  term 
of  imprisonment,  as  such  maximum  term  is  fixed  by  law. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  George  Kersten,  Judge,  presiding. 

Charles  E.  Erbstein,  for  plaintiff  in  error. 
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W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Chas.  E.  Woodward,  (John 
T.  F1.EMING,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  was  indicted,  jointly  with  Julius 
Split  and  James  Kaminski,  for  robbery,  the  indictment 
cliarging  that  the  defendants  were  at  the  time  armed  with 
a  deadly  weapon,  a  revolver,  with  the  intent,  if  resisted, 
to  kill  the  victim  of  the  robbery.  Upon  a  trial  a  verdict 
was  rendered  finding  each  defendant  severally  guilty  of 
robbery  in  manner  and  form  as  charged  in  the  indictment, 
and  further  finding  as  to  Split  that  he  was  at  the  time 
armed  w^th  a  revolver  with  the  intent  charged  in  the  in- 
dictment. Several  judgments  were  rendered,  in  identical 
words,  sentencing  each  defendant  to  the  penitentiary  "for 
the  crime  of  robbery,  etc.,  whereof  he  stands  convicted,  for 
a  term  of  years  not  to  exceed  the  maximum  term  fixed  by 
statute  for  the  crime  whereof  he  stands  convicted,"  and 
commanding  the  warden  to  confine  the  defendant  "until  dis- 
charged according  to  law,  provided  such  term  of  imprison- 
ment in  such  penitentiary  shall  not  exceed  the  maximum 
term  for  the  crime  for  which  the  said  defendant  was  con- 
victed and  sentenced."  The  reasons  urged  for  reversal  are, 
that  the  verdict  is  insufficient  because  it  did  not  fix  the 
term  of  imprisonment,  and  that  the  judgment  is  illegal  be- 
cause the  Parole  law,  in  accordance  with  the  provisions 
of  which  it  was  rendered,  limits  the  constitutional  right  of 
the  defendant  to  apply  to  the  Governor  for  a  pardon  or 
commutation  of  sentence,  and  because  it  does  not  specify 
the  crime  of  which  the  defendant  was  convicted  or  the 
maximum  term  of  his  imprisonment. 

It  was  held  in  People  v.  Joyce,  246  111.  124,  that  the 
jury  is  not  required  to  fix  the  tenn  of  imprisonment.  In 
People  V.  Hartsig,  249  111.  348,  it  was  said  that  the  Parole 
law  does  not  fix  or  change  the  punishment  for  any  crime. 
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It  does  deal  with  the  manner  in  which  the  punishment  shall 
be  •  imposed,  and  having  been  held  to  be  a  constitutional 
enactment  its  requirements  were  properly  followed.  It  was 
also  held  in  People  v.  Joyce,  supra,  that  the  Parole  law 
did  not  violate  the  constitutional  right  of  the  Governor  to 
grant  pardons  or  reprieves  or  commute  sentences.  It  does 
not  limit  the  right  of  any  person  convicted  of  crime  to  ap- 
ply to  the  Governor  for  a  reprieve,  commutation  or  pardon, 
in  accordance  with  the  provisions  of  the  general  statute 
regulating  such  applications. 

The  judgment  specified  the  crime  of  which  the  defend- 
ant was  convicted, — that  is,  robbery  without  circumstances 
of  aggravation, — and  the  law  fixed  the  maximum  term  of 
imprisonment  at  fourteen  years.    McKevitt  v.  People,  208 

■  ^     *  Judgment  affirmed. 


Albert  E.  Bowles  et  aL  Appellants,  vs,  Ella  F.  Bryan 

et  al.  Appellees. 

Opinion  Med  April  18,  ipi2. 

1.  Wiivi*s — undue  influence  must  be  directly  connected  with  the 
execution  of  instrument.  The  undue  influence  which  will  avoid  a 
will  must  be  directly  connected  with  the  execution  of  the  instru- 
ment and  be  operating  when  the  will  was  made,  and  it  must  be 
such  as  to  destroy  the  freedom  of  the  testator's  will. 

2.  Same — what  must  be  shown  where  there  is  no  direct  proof 
of  undue  induence.  Direct  evidence  of  undue  influence  in  pro- 
curing the  execution  of  a  will  is  not  required,  but  in  the  absence 
of  such  proof  there  must  be  evidence  of  facts  from  which  the  in- 
ference of  the  existence  of  undue  influence  may  be  naturally  and 
reasonably  drawn. 

3.  Same — when  question  of  undue  influence  need  not  be  sub- 
mitted to  the  jury.  The  rule  concerning  motions  to  direct  a  ver- 
dict does  not  require  the  submission  to  the  jury  of  the  question  of 
undue  influence  in  procuring  a  will,  where  there  is  no  evidence 
which,  if  standing  alone  and  uncontradicted  or  unexplained,  would 
justify  the  jury  in  finding  that  such  influence  was  exercised. 
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4.  Sam£ — what  does  not  tend  to  show  undue  influence.  The 
mere  facts  that  the  chief  beneficiary  of  the  will,  who  was  the  sis- 
ter of  the  testatrix  and  her  nearest  relative,  was  present  and  took 
care  of  the  testatrix  during  her  last  illness,  which  was  not  con- 
sidered serious  until  shortly  before  her  death;  that  the  nephew 
and  niece  of  the  testatrix  were  not  notified  of  her  illness,  and 
that  the  will  was  prepared  during  such  illness,  do  not  tend  to  show 
the  exercise  of  undue  influence  in  procuring  the  will. 

Appeai^  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  Wiluam  H.  Gest,  Judge,  presiding. 

J.  T.  &  S.  R.  Kenworthy,  and  Peek  &  Dietz,  for  ap- 
pellants. 

McEniry  &  McEniry,  and  Seari^e  &  Marshai.1.,  for 
appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellants  filed  their  bill  in  the  circuit  court  of  Rock 
Island  county  against  appellees  to  set  aside  the  probate  of 
the  will  of  Emmer  E.  Bowles,  deceased,  alleging  that  at  the 
time  it  was  executed  she  was  mentally  incapable  of  making 
a  will  and  that  its  execution  was  brought  about  by  fraud 
and  undue  influence  exercised  over  her  by  her  sister,  Ella 
F.  Bryan,  the  principal  beneficiary  under  the  will,  and  her 
husband,  Samuel  R.  Bryan.  Appellees  answered  denying 
the  allegations  of  the  bill.  The  issue,  "Is  the  writing  pro- 
duced as  the  will  of  Emmer  E.  Bowles  the  will  of  Em- 
mer E.  Bowles  or  not?"  was  submitted  to  a  jury,  which 
returned  a  verdict  that  it  was  her  will.  After  overruling  a 
motion  for  a  new  trial  the  court  entered  a  decree  dismissing 
the  bill  and  adjudging  costs  against  appellants,  from  which 
an  appeal  has  been  taken  to  this  court. 

The  principal  assignment  of  error  argued  in  the  briefs 
filed  in  this  court  challenges  the  correctness  of  the  ruling 
of  the  trial  court  in  giving  to  the  jury  appellees'  twelfth  in- 
struction.   This  instruction  took  from  the  jury  the  questions 
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• 
of  fraud  and  undue  influence,  and  to  determine  intelligently 

whether  the  coiirt  erred  in  giving  that  instruction  to  the 
jury  it  is  necessary  for  us  to  examine  the  evidence  found 
in  the  record  for  the  purpose  of  ascertaining  whether  or 
not  there  is  evidence  in  the  record  which,  when  standing 
alone  and  uncontradicted,  fairly  tends  to  support  the  allega- 
tion of  appellants  that  the  execution  of  the  will  of  Emmer 
E.  Bowles,  deceased,  was  brought  about  by  the  wrongful  in- 
fluence of  Ella  F.  Bryan  and  her  husband. 

The  evidence  shows  that  at  the  time  of  her  death,  on 
September  27,  1908,  Emmer  E.  Bowles  was  residing  on  her 
farm,  in  Rock  Island  county.  She  was  sixty-eight  years  of 
age  and  had  never  been  married.  Her  mother  was  dead 
and  her  father,  Madison  Bowles,  was  living  with  her.  He 
was  over  ninety  years  of  age  and  was  an  invalid.  Emmer 
E.  Bowles  left  surviving  as  her  heirs-at-law,  her  father, 
Madison  Bowles,  who  died  about  one  year  later;  a  sister, 
Ella  F.  Bryan,  one  of  the  appellees;  and  the  appellants, 
the  son  and  daughter  of  a  deceased  brother.  Two  other 
brothers  had  died  some  years  previous,  leaving  no  descend- 
ants. A  few  weeks  before  her  death  a  cousin,  named  Sam- 
uel Hunter,  about  sixty  years  of  age,  came  from  Indiana  to 
live  with  her  and  her  father  and  assist  in  doing  the  chores 
and  some  work  about  the  farm.  At  the  time  of  her  death 
she  owned  the  farm  on  which  she  lived,  valued  at  $20,000, 
and  personal  property  of  the  value  of  $30,000.  The  will 
provided  for  the  payment  of  debts  and  funeral  expenses, 
gave  a  bequest  of  $2000  in  cash  to  each  of  appellants,  and 
after  making  provision  for  the  care  and  support  of  her 
father  during  his  life,  gave  all  the  remainder  of  the  estate 
to  her  sister,  Ella  F.  Bryan,  and  named  her  executrix  of 
the  will.  Testatrix  was  not  a  very  strong  woman  physically 
but  did  her  housework  and  was  in  good  health,  except  a 
little  worn  out  by  her  household  duties  and  caring  for  her 
father.  On  Sunday,  September  20,  1908,  she  w^as  not  well 
and  sent  Hunter  to  see  Edna  Cox,  a  neighboring  young 
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woman,  to  ask  her  to  come  to  testatrix's  home  and  do,  or 
assist  in  doing,  the  housework.  She  came  that  afternoon 
and  remained  until  the  death  of  testatrix.  On  Monday 
Emmer  E.  Bowles'  condition  was  such  that  Hunter  notified 
Mrs.  Frank  Bryan,  the  daughter-in-law  of  Ella  F.  Bryan, 
who  lived  with  her  husband,  Frank  Bryan,  within  a  quarter 
of  a  mile  of  the  Bowles  home,  and  Mrs.  Frank  Bryan  tele- 
phoned to  Dr.  J.  M.  O.  Bruner,  the  family  physician,  and 
also  to  Ella  F.  Bryan  and  her  husband,  who  lived  at  Hamp- 
ton, eight  or  ten  miles  from  the  farm.  The  doctor  arrived 
at  the  Bowles  home  about  two  o'clock  in  the  afternoon  and 
Ella  F.  Bryan  and  her  husband  arrived  shortly  thereafter. 
The  doctor  found  testatrix  in  bed,  suffering  with  pain  in 
her  stomach.  She  was  vomiting  and  had  some  looseness  of 
the  bowels.  He  gave  her  some  medicine  to  ease  her  pain 
and  stop  the  vomiting  and  then  went  away.  Ella  F.  Bryan 
remained  and  took  charge  of  her  sister  and  under  the  direc- 
tion of  the  doctor  administered  the  medicine  which  he  pre- 
scribed. The  doctor  returned  on  Tuesday  and  found  Miss 
Bowles  was  better,  but  she  still  had  some  pain  and  tender- 
ness in  the  abdomen.  He  called  again  on  Wednesday-,  and 
she  appeared  to  be  improved  and  expressed  herself  as  feel- 
ing better.  Thursday  she  was  not  so  well  but  stated  to  the 
doctor  she  had  been  up-stairs  that  day.  On  Friday  morn- 
ing she  was  worse  and  the  doctor  concluded  she  was  suf- 
fering from  obstruction  of  the  bowels,  and  an  injection  was 
given  to  remove  the-  obstruction,  but  without  success.  Her 
pain  was  not  great  and  her  temperature  was  not  high.  She 
had  been  taking  liquid  nourishment  since  Monday.  About 
five  or  six  o'clock  Saturday  morning  the  doctor  was  called 
on  account  of  trouble  with  her  bladder  and  by  use  of  *the 
catheter  gave  her  relief.  He  called  again  about  noon  of 
that  day  and  used  the  catheter.  Her  physical  condition  had 
not  particularly  changed  at  that  time,  but  the  doctor  talked 
with  her  about  the  advisability  of  calling  in  a  surgeon  for 
consultation  regarding  the  obstruction  of  the  bowels  and 
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possibly  to  do  some  operating  to  remove  it.  She  consented 
to  his  doing  so  if  he  thought  best.  The  doctor  called  be- 
tween eleven  and  twelve  o'clock  Saturday  night.  She  was 
suffering  considerable  pain.  That  was  the  last  time  the 
doctor  saw  her.  About  four  or  five  o'clock  Sunday  morn- 
ing she  suddenly  became  much  worse  and  at  eight  o'clock 
died.  Ella  F.  Bryan  remained  with  her  sister  during  the 
entire  week  and  was  with  her  when  she  died.  Her  husband, 
Samuel  Bryan,  was  there  the  greater  part  of  the  time.  Be- 
sides Mrs.  Bryan  and  her  husband,  Samuel  Hunter  and 
Edna  Cox  were  there  all  the  time,  and  Frank  Bryan  and 
his  wife  called  quite  often  to  inquire  as  to  her  condition. 
Some  of  the  neighbors  called  to  see  her  at  different  times 
and  were  there  on  Friday  and  Saturday. 

On  Saturday  morning,  September  26,  James  W.  Simon- 
son,  a  banker  with  whom  Emmer  E.  Bowles  transacted  her 
business,  living  at  Port  Byron,  about  five  miles  from  the 
Bowles  home,  was  notified  by  telephone  by  Samuel  Bryan 
that  Miss  Bowles  desired  to  see  him.  He  went  to  the 
Bowles  home  about  eleven  o'clock  that  morning  and  was 
met  at  the  door  by  Ella  F.  Bryan,  who  conducted  him  to 
the  room  of  Miss  Bowles.  He  talked  to  her  about  her  con- 
dition, asked  her  how  she  was  getting  along  and  how  long 
she  had  been  sick.  They  conversed  for  ten  or  fifteen  min- 
utes, and  he  then  asked  her  if  she  wanted  to  see  him  on 
business.  She  replied  that  she  did.  Mrs.  Bryan  then  went 
out  of  the  room.  Miss  Bowles  stated  to  him  that  she 
wanted  him  to  draw  her  will  and  told  him  what  disposition 
she  wished  to  make  of  her  property.  After  talking  the  mat- 
ter over  Mr.  Simonson  said  he  would  go  to  Port  Byron  and 
draw  the  will  and  return  to  Miss  Bowles'  home  to  have  it 
executed  about  five  o'clock.  He  asked  her  about  having  it 
witnessed,  and  she  expressed  a  desire  to  have  James  Searle 
and  his  son,  Ambrose,  who  were  neighbors,  as  witnesses. 
Mr.  Simonson  told  her  to  see  them  or  send  word  to  them 
to  be  there  when  he  returned  at  five  o'clock.    Mr.  Simonson 
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met  Mr.  Searle  at  Port  Byron  in  the  afternoon  and  told 
him  'Miss  Bowles  desired  him  to  witness  the  will.  At  five 
o'clock  Mr.  Simonson,  having  drawn  up  the  will,  returned 
to  the  home  of  Miss  Bowles.  Mrs.  Bryan  came  to  the  door 
and  together  they  went  into  the  sick  room.  Mrs.  Bryan  re- 
tired from  the  room  and  Mr.  Simonson  read  the  will  over 
to  Miss  Bowles.  She  stated  that  it  was  satisfactory  and 
just  as  she  wanted  it.  Mr.  Searle  had  arrived  by  that  time 
and  came  into  the  room  to  witness  the  execution  of  the 
will.  Mr.  Simonson  knocked  on  the  door  and  Mrs.  Bryan 
came  in,  got  a  pen,  ink  and  a  book,  put  a  pillow  behind 
Miss  Bowles,  who  was  sitting  up  in  bed,  and  then  left  the 
room.  Miss  Bowles  signed  the  will,  and  Mr.  Searle  and 
Mr.  Simonson,  at  her  request,  signed  as  witnesses.  Miss 
Bowles  requested  Mr.  Simonson  to  take  the  will  home  and 
keep  it  ^nd  after  her  death  to  deliver  it  to  Mrs.  Bryan. 

Samuel  Hunter,  a  witness  called  on  behalf  of  appellants, 
testified  that  Miss  Bowles  took  sick  on  Sunday  momii^ 
with  pain  and  cramps  in  her  stomach ;  that  he  called  Edna 
Cox  shortly  after  and  she  came  over  about  one  o'clock  in 
the  afternoon  to  do  the  housework;  that  the  doctor  came 
about  eight  o'clock  Monday  morning  and  gave  her  some 
medicine  and  left  some  for  him  to  give;  that  some  of  the 
medicine  left  by  the  doctor  on  this  visit  was  white  powders, 
which  he  called  "easing  powders."  Witness  gave  the  medi- 
cine until  Ella  F.  Bryan  came  and  she  then  took  charge  of 
giving  the  medicine,  but  he  was  about  the  house  all  the  time 
and  assisted  at  times.  Witness  testified  that  as  he  remem- 
bered it  the  "easing  powders"  were  given  throughout  the 
period  of  Miss  Bowles'  illness;  that  she  suffered  a  good 
deal  of  pain  at  times  but  appeared  to  rest  very  well  most 
of  the  time;  that  on  Thursday  and  Friday  she  seemed  to 
be  more  quiet  than  she  was  in  the  first  part  of  the  week 
and  seemed  to  rest  easier  but  told  witness  she  did  not  feel 
any  better.  Hunter  further  testified  he  was  in  her  room  on 
Saturday  morning  before  the  doctor  came.     She  seemed 
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weak  and  very  stupid.  She  was  lying  irf^bed  with  her  eyes 
closed  part  of  the  time  and  seemed  weak  and  very  stupid. 
He  asked  her  how  she  felt,  and  she  answered  in  a  low  tone 
that  she  did  not  feel  any  better.  Before  the  doctor  came 
they  tried  applying  hot  irons,  bathing,  and  rubbing  the  pulse 
with  whisky.  Mrs.  Bryan  was  doing  that.  They  also  gave 
the  medicine  that  the  doctor  ordered  them  to  give.  She 
seemed  very  stupid  and  weak  all  day  Saturday,  did  not  talk 
very  much,  had  red  spots  on  her  cheeks  and  her  eyes  seemed 
glassy.  The  white  powder  that  w-as  given  the  first  part  of 
the  week  was  given  on  Saturday  night  and  seemed  to  ease 
her.  Hunter  saw  Simonson  when  he  was  there  Saturday 
morning  and  saw  Mrs.  Bryan  go  into  the  sick  room  with 
him,  but  does  not  testify  whether  she  remained  or  not.  He 
saw  Simonson  when  he  was  there  in  the  afternoon  but  did 
not  see  Searle.  He  saw  Miss  Bowles  several  times  before 
the  doctor  came  Saturday  evening,  and  she  seemed  to  be 
asleep  and  did  not  notice  anything.  He  had  no  conversa- 
tion with  Jier  on  any  of  his  visits  except  to  ask  her  how  she 
felt.  He  was  present  on  Sunday  morning  when  she  died. 
Mrs.  Ella  F.  Bryan,  Samuel  Bryan,  Frank  Bryan  and  his 
wife  and  Edna  Cox  were  there.  Madison  Bowles  was 
brought  into  the  room  on  a  wheel  chair  a  short  time  before 
she  died.  The  witness  did  not  think  Miss  Bowles  recog- 
nized any  of  the  family  around  the  bedside  Sunday  morn- 
ing. From  his  observation  and  knowledge  of  Emmer  E. 
Bowles  previous  to  her  being  taken  sick,  and  during  her 
sickness,  especially  on  Saturday,  his  opinion  was  that  she 
was  of  unsound  mind  on  Saturday  afternoon  when  she 
signed  the  will. 

The  foregoing  is  the  substance  of  the  most  material 
parts  of  Hunter's  testimony.  His  was  the  only  evidence 
offered  by  the  appellants  in  support  of  the  allegation  that 
the  making  and  execution  of  the  will  was  brought  about 
by  fraud  and  undue  influence  of  Ella  F.  Bryan  and  her 
husband.    The  physical  condition  of  testatrix,  together  with 
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the  circumstances  of  Ella  F.  Bryan  and  her  husband  having 
been  notified  of  Miss  Bowles'  illness,  their  coming  to  her 
house,  remaining  there,  and  Mrs.  Bryan  having  charge  of 
looking  after  and  caring  for  her  sister  until  her  death,  dur- 
ing which  time  the  will  was  executed  making  Mrs.  Bryan 
the  principal  beneficiary,  and  the  further  circumstance  that 
appellants,  a  nephew  and  niece,  who  would  have  inherited 
an  equal  share  of  their  aunt's  estate  with  Mrs.  Bryan  if  she 
had  died  intestate,  lived  about  six  miles  from  Miss  Bowles' 
home  but  were  not  notified  of  her  illness  until  after  her 
death,  it  is  claimed  were  circumstances  tending  to  support 
the  charge  that  the  will  was  executed  through  the  fraud 
and  undue  influence  of  Mrs.  Bryan  and  her  husband.  Miss 
Bowles  was,  when  in  health,  an  intelligent  and  capable 
woman,  and  it  is  not  now  urged  that  the  decree  should  be 
reversed  because  contrary  to  the  testimony  upon  the  sub- 
ject of  testatrix's  mental  capacity  at  the  time  she  made  the 
will.  The  rule  is,  as  stated  by  counsel  for  appellants,  that 
on  a  motion  to  direct  a  verdict,  questions  of  the  preponder- 
ance of  the  evidence  or  credibility  of  the  witnesses  cannot 
be  considered.  In  cases  where  the  law  provides  for  a  jury 
trial,  it  has  been  often  said  that  if  there  is  any  evidence 
fairly  tending  to  prove  the  issue,  although  it  may  be  op- 
posed by  a  greater  weight  of  the  testimony,  the  question 
should  be  submitted  to  the  jury.  Tested  by  this  rule,  did 
the  court  err  in  taking  the  question  of  the  procurement  of 
the  will  by  fraud  and  undue  influence  from  the  jury? 

Undue  influence  that  will  avoid  a  will  must  be  "directly 
connected  with  the  execution  of  the  instrument  and  be  oper- 
ating when  the  will  is  made.  It  must  be  influence  specially 
directed  toward  procuring  the  will  in  favor  of  particular 
parties,  and  be  such  as  to  destroy  the  freedom  of  the  tes- 
tator's will  and  render  the  instrument  obviously  more  the 
offspring  of  the  will  of  others  than  of  his  own."  (Snell 
v.  Weldon,  239  111.  279.)  In  Libby,  McNeill  &  Libby  v. 
Cook,  222  111.  206,  this  court  discussed  the  rule  at  length, 
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reviewed  the  previous  decisions  upon  the  question,  and  de- 
fined the  phrase  "any  evidence  tending  to  prove"  the  issue, 
to  mean  evidence  from  which,  if  it  stood  alone,  the  jury 
could,  "without  acting  unreasonably  in  the  eye  of  the  law,'* 
find  that  all  material  averments  of  the  declaration  had  been 
proven.  Under  such  a  state  of  proof  the  case  should  go 
to  the  jury.  That  the  court  might  be  of  opinion  a  verdict 
based  on  that  testimony  would  have  to  be  set  aside  because 
not  supported  by  the  weight  or  preponderance  of  the  evi- 
dence would  not  authorize  taking  the  case  from  the  jury, 
but  upon  a  motion  to  direct  a  verdict,  if  the  court  is  of 
opinion  a  verdict  based  on  the  testimony  offered  to  sustain 
the  issue  would  have  to  be  set  aside  for  want  of  any  evi- 
dence to  support  it,  a  verdict  should  be  directed.  In  our 
judgment  there  was  no  evidence  fairly  tending  to  support 
the  charge  of  fraud  and  undue  influence,  and  that  in  the 
absence  of  any  countervailing  testimony  the  jury  could  not 
reasonably  have  found  in  favor  of  appellants  upon  the  is- 
sue. There  is  no  proof  of  any  act  or  word  of  Mrs.  Bryan 
and  her  husband,  or  either  of  them,  in  any  way  connecting 
them  with  any  responsibility  for  the  execution  of  the  will, 
unless  it  be  Mr.  Bryan's  notifying  Mr.  Simonson  that  Miss 
Bowles  wanted  to  see  him  on  business,  and  Mrs.  Bryan's 
procuring  pen  and  ink,  when  requested  to  do  so,  at  the  time 
the  will  was  signed  by  the  testatrix  and  the  witnesses.  Giv- 
ing every  legitimate  inference  to  every  proven  act  and  word 
of  Mrs.  Bryan  and  her  husband  and  to  all  the  other  facts 
and  circumstances  surrounding  the  relations  between  Mrs. 
Bryan  and  testatrix,  yet  the  presence  of  the  Bryans  at  her 
house  during  her  last  illness  and  when  the  will  was  made, 
and  the  absence  of  appellants  during  that  time,  would  not, 
in  our  judgment,  if  standing  uncontradicted  or  unexplained, 
have  been  sufficient  to  have  justified  a  jury,  acting  rea- 
sonably, to  have  found  the  will  was  procured  through  the 
fraud  or  undue  inliuence  of  appellees.  These  facts  and  cir- 
cumstances would  have  been  proper  to  be  considered  upon 
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that  question  together  with  other  testimony,  but  standing 
alone  were  wholly  insufficient  to  require  its  submission  to 
the  jury.  Mrs.  Bryan  was  the  only  sister  of  the  testatrix, 
and,  except  the  aged  father,  was  her  nearest  living  relative. 
Their  relations  were  of  that  affectionate  character  to  be 
expected  ot  sisters  situated  as  they  were.  There  is  nothing 
unnatural  or  unusual  in  the  disposition  of  her  property  by 
the  testatrix  under  the  circumstances.  There  is  no  evidence 
that  Mrs.  Bryan  or  her  husband  ever  spoke  a  word  to  the 
testatrix  about  her  will  or  that  they  had  any  knowledge  of 
its  contents  when  it  was  executed.  Neither  Mrs.  Bryan  nor 
the  testatrix  was  required  to  notify  appellants  that  the  exe- 
cution of  a  will  was  contemplated  and  seciu"e  their  presence 
either  before  or  after  it  was  done.  What  Mrs.  Bryan  did 
was  what  would  be  expected  of  a  sister  under  the  circum- 
stances, and  there  is  not  the  slightest  proof  that  she  did 
anything  toward  securing  the  execution  of  the  will  or  that 
the  subject  of  a  will  was  ever  mentioned  between  her  and 
her  sister.  Direct  or  positive  evidence  of  undue  influence 
in  procuring  the  execution  of  a  will  is  not  required,  but  in 
the  absence  of  such  proof  there  must  be  evidence  of  facts 
from  which  the  inference  of  the  existence  of  undue  influ- 
ence may  be  naturally  and  reasonably  drawn,  Dozvie  v. 
Sutton,  227  111.  183. 

Complaint  is  made  of  the  court's  action  in  giving  one 
instruction  for  appellees  in  addition  to  the  one  taking  the 
issue  of  fraud  and  undue  influence  from  the  jury,  and  also 
in  refusing  three  instructions  asked  by  appellants.  If  there 
was  any  verbal  inaccuracy  in  the  given  instruction  com- 
plained of,  it  was  not  of  a  character  to  justify  a  reversal 
of  this  decree.  We  are  impressed  that  this  decree  is  abun- 
dantly supported  by  the  evidence,  and  that  appellants  were 
not  prejudiced  by  the  rulings  of  the  court  in  giving  and 
refusing  instructions. 

The  decree  is  affirmed.  j^^^^^^  affirmed. 
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Louis  Oswau),  Defendant  in  Error,  vs.  Marcus  D.  Hex- 
ter, Plaintiff  in  Error. 

Opinion  filed  April  i8,  igi2. 

Freehold— w/i^n  a  freehold  is  not  involved.  A  bill  to  have  an 
absolute  conveyance  or  transfer  of  real  estate  declared  to  be  a 
mortgage,  and  for  leave  to  redeem  or  to  reach,  in  the  hands  of 
the  grantee,  the  equity  of  the  grantor  in  the  property  conveyed  or 
assigned,  does  not  involve  a  freehold,  and  a  decree  based  upon 
such  a  bill  cannot  be  reviewed  by  the  Supreme  Court  by  direct  ap- 
peal or  writ  of  error. 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county ; 
the  Hon.  James  A.  CrEighton,  Judge,  presiding. 

Frank  A.  Whitesides,  and  Ai^bert  Salzenstein,  for 
plaintiff  in  error. 

J.  M.  RiGGS,  and  Thomas  Henshaw,  for  defendant  in 
error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  Louis  Oswald 
against  Marcus  D.  Hexter,  Lena  Hexter,  Herman  Oswald, 
and  others,  for  an  accounting,  and  to  have  certain  convey- 
ances and  transfers  which  were  absolute  in  fomi  declared 
to  be  mortgages.  By  the  bill  Louis  Oswald  offered  to  pay 
any  amount  found  due  by  the  court  to  either  of  the  de- 
fendants, and  prayed  that  they,  and  each  of  them,  be  re- 
quired to  account  to  him  for  the  proceeds  of  the  property 
so  conveyed  and  transferred  to  them,  or  either  of  them, 
if  it  had  been  converted  into  money  by  sale  or  otherwise, 
and  after  the  amount  due  the  defendants,  or  either  of  them, 
from  the  complainant  had  been  paid  and  satisfied,  that  the 
said  defendants,  and  each  of  them,  be  required  to  transfer 
the  unsold  portion  of  said  property  to  said  Louis  Oswald. 
Answers  and  replications  were  filed  and  the  court  entered 
a  decree,  in  which  the  part  of  the  property  conveyed  and 


Ipril/li]  Oswald  v.  Hexteb.  159 

transferred  by  Louis  Oswald  to  the  defendants  Herman  Os- 
wald and  Lena  Hexter,  severally,  was  held  to  have  been 
transferred  absolutely,  while  the  property  conveyed  and 
transferred  to  Marcus  D.  Hexter  and  Herman  Oswald  was 
held  to  have  been  conveyed  and  transferred  to  them  by  way 
of  mortgage,  although  all  of  said  conveyances  and  trans- 
fers were  absolute  in  form.  The  defendant  Marais  D. 
Hexter  has  sued  out  a  writ  of  error  from  this  court  to 
review  the  decree  in  so  far  as  it  holds  that  the  conveyances 
and  transfers  to  him  and  Herman  Oswald  were  given  as 
mortgages,  and  Louis  Oswald  has  assigned  cross-errors 
questioning  the  validity  of  said  decree  in  so  far  as  it  holds 
that  the  conveyances  to  Herman  Oswald  and  Lena  Hexter 
were  absolute  conveyances. 

Herman  Oswald  is  a  son  of  Louis  Oswald,  Lena  Hex- 
ter is  a  daughter  of  Louis  Oswald,  and  Marcus  D.  Hexter 
is  the  husband  of  Lena  Hexter.  In  the  fall  of  1904  Louis 
Oswald  was  indebted  to  various  persons  in  the  sum  of 
about  $9000  and  owned  and  possessed  real  and  i>ersonal 
property  of  the  value  of  about  $20,000.  His  wife  was  in 
ill-health  and  he  was  about  sixty-five  years  of  age.  The 
property  consisted  of  a  business  house  in  the  city  of  White- 
hall, which  w^as  ciHiveyed  to  Herman  Oswald ;  a  house  and 
lot  in  Whitehall,  which  was  conveyed  to  Lena  Hexter;  and 
a  small  farm  in  Greene  county,  some  subdivided  property 
in  East  St.  Louis  and  a  note  and  mortgage  for  $2000,  which 
were  conveyed  and  transferred  to  Marcus  D.  Hexter  and 
Herman  Oswald,  jointly.  The  amended  bill  averred  that 
while  said  deeds  and  transfers  w^ere  absolute  in  fonn,  yet 
in  fact  they  were  to  stand  and  be  considered  only  as  mort- 
gages to  secure  the  grantees  and  transferees  for  having  paid 
and  satisfied  the  debts  of  Louis  Oswald,  and  the  prayer  of 
the  amended  bill  was  that  said  conveyances  and  transfers 
be  declared  to  have  been  given  in  the  nature  of  mortgages 
and  that  the  defendants  be  compelled  to  re-convey  and  re- 
assign what  may  remain  unsold  of  said  property,  and  upon 
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failure  so  to  do  that  the  master  be  required  to  make  such 
conveyances  and  assignments.  The  court  found  by  its  de- 
cree that  on  the  28th  day  of  November,  1904,  Marcus  D. 
Hexter  assumed  and  agreed  to  pay  the  indebtedness  of  the 
complainant,  and  in  order  to  secure  Hexter  for  paying  said 
indebtedness,  the  complainant  and  his  wife,  on  the  first  day 
of  December,  1904,  by  deed  of  that  date  conveyed  to  Hex- 
ter and  Herman  Oswald  the  farm  in  Greene  county  and 
the  platted  property  in  East  St.  Louis ;  that  complainant  as- 
signed the  note  and  mortgage  for  $2000,  and  interest,  to 
Hexter ;  that  said  conveyance  and  transfer  were  in  the  na- 
ture of  mortgages,  and  that  they  were  taken  and  accepted 
by  said  Hexter  and  Herman  Oswald  as  such,  and  that  the 
business  property  conveyed  to  Herman  Oswald  and  the 
house  and  lot  conveyed  to  Lena  Hexter  were  conveyed  to 
them  absolutely. 

The  law  is  well  settled  in  this  State  that  a  bill  to  have 
an  absolute  conveyance  or  transfer  of  real  estate  declared 
to  be  a  mortgage  and  for  leave  to  redeem,  or  to  reach  in 
the  hands  of  the  grantee  the  equity  of  the  grantor  in  the 
property  conveyed  or  assigned,  does  not  involve  a  freehold, . 
and  that  a  decree  based  upon  such  a  bill  cannot  be  reviewed 
in  this  court  by  direct  appeal  or  writ  of  error.  {Hollings- 
worth  V.  Koon,  113  111.  443;  Lynch  v.  Jackson,  123  id. 
360;  Kirchoff  v.  Union  Mutual  Life  Ins.  Co.  128  id.  199; 
Adamski  v.  Wieczoreky  181  id.  361 ;  Schoendubee  v.  In- 
vestment Union,  183  id.  139;  Bddleman  v.  Fasig,  218  id. 
340;  Burroughs  v.  Kots^  226  id.  40;  Reagan  v.  Hooley, 
247  id.  430.)  It  is  obvious  from  the  holding  in  this  long 
line  of  cases  that  this  court  is  without  jurisdiction  to  hear 
and  determine  this  writ  of  error  and  that  the  cause  must 
be  transferred  to  the  Appellate  Court. 

The  clerk  of  this  court  will  transmit  to  the  clerk  of  the 
Appellate  Court  for  the  Third  District  all  the  files  in  this 
case,  together  with  the  order  transferring  the  cause. 

Cau^e  transferred. 
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John  J.  Genz  ^^  aL  Appellants,  vs.  Cathkrine  Genz  et  al 

Appellees. 

Opinion  Med  April  i8,  ipi^, 

1.  Bills  of  review — when  bill  of  review  for  error  apparent  on 
face  of  decree  is  barred.  A  bill  of  review  for  error  apparent  upon 
the  face  of  the  decree  can  be  brought  only  within  the  time  allowed 
by  law  for  suing  out  a  writ  of  error,  unless  the  complainant  is  un- 
der some  disability. 

2.  Equity — when  partition  decree  cannot  be  disturbed  for  al- 
leged error,  A  partition  decree  which  has  been  in  force  for  more 
than  thirty  years,  and  which  was  entered  in  a  partition  proceeding 
which  was  regular  in  all  respects  in  so  far  as  it  affected  the  fee 
of  the  real  estate,  cannot  be  disturbed  upon  the  ground  that  the 
court  erred  in  allowing  dower  to  the  complainant. 

3.  Same — when  equity  will  not  assume  jurisdiction  to  settle  a 
claim.  A  claim  based  upon  an  alleged  indebtedness  of  a  deceased 
person  to  the  heirs  of  her  son,  concerning  the  proceeds  of  a  par- 
tition sale  paid  to  her  as  guardian  of  such  son,  should  be  pre- 
sented by  the  administrator  of  the  son's  estate  in  the  county  court 
where  the  will  of  the  deceased  guardian  was  admitted  to  probate 
and  where  her  estate  was  in  course  of  administration,  and  a  court 
of  equity  will  not  assume  jurisdiction  to  adjudicate  such  claim. 

4.  Same — equity  does  not  encourage  assertion  of  stale  claims. 
A  court  of  equity  will  not  assume  jurisdiction  to  declare  a  trust 
vrhere  it  appears  that  the  rights  of  the  parties  became  fixed  and 
determined  more  than  twenty-five  years  before  the  filing  of  the 
bill,  which  shows  no  excuse  for  the  delay,  and  where  all  the  par- 
ties familiar  with  the  facts  surrounding  the  transactions  involved, 
except  as  to  matters  disclosed  by  the  public  records,  are  dead. 

Appeai,  from  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  Oscar  E.  Heard,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  the  appellants,  John 
J.  Genz  and  Mathilda  Thode,  against  the  appellees,  in  the 
circuit  court  of  Jo  Daviess  county,  to  impeach  a  decree  in 
partition  for  error  upon  its  face,  entered  by  the  circuit 
court  of  Jo  Daviess  county  in  the  year  1874,  and  for  other 
relief.    A  demurrer  was  interposed  to  the  bill  and  sustained 
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for  want  of  equity,  and  the  appellants  having  elected  to 
stand  by  their  bill,  the  same  was  dismissed,  and  they  have 
prosecuted  an  appeal  to  this  court. 

It  appears  from  the  averments  of  the  bill  that  Joseph 
Genz  departed  this  life,  testate,  in  the  county  of  Jo  Daviess, 
on  April  25,  1871 ;  that  he  left  him  surviving  Margaretta 
Genz,  his  widow,  and  George  Genz,  John  Genz,  Frank  Genz 
and  Maggie  Genz,  his  sons  and  daughter  and  sole  heirs-at- 
law ;  that  at  the  time  of  his  death  Joseph  Genz  was  seized 
and  possessed  of  personal  and  real  property  located  in  said 
county ;  that  by  the  terms  of  his  will,  which  was  admitted 
to  probate,  Margaretta  Genz,  his  widow,  was  given  the  use 
of  the  personal  property  and  real  estate  of  which  he  died 
possessed  and  seized,  so  long  as  she  should  live  or  remain 
unmarried,  and  the  remainder  of  his  ^estate  he  gave  abso- 
lutely, in  equal  portions,  to  his  four  children ;  that  Marga- 
retta Genz  elected  to  take  under  the  will  of  Joseph  Genz; 
that  shortly  after  the  death  of  Joseph  Genz,  Maggie  Genz 
died  intestate  and  unmarried,  leaving  her  mother  and  her 
three  brothers  her  surviving  as  her  sole  heirs-at-law ;  that 
Margaretta  Genz,  subsequent  to  the  death  of  Maggie  Genz, 
purchased  the  interest  of  George  Genz  in  his  father's  estate 
for  the  sum  of  $1600;  that  on  March  24,  1874,  Margaretta 
Genz  married  Joseph  Dirnberger,  and  on  the  loth  day  of 
May,  1874,  filed  a  bill  in  chancery  in  the  circuit  court  of 
Jo  Daviess  county  for  the  partition  of  the  real  estate  of 
which  her  former  husband,  Joseph  Genz,  died  seized,  be- 
tween herself  and  her  sons  John  and  Frank  Genz,  averring 
in  her  said  bill  that  she  was  entitled  to  dower  in  said  real 
estate,  and  that  the  fee  thereof  belonged  to  herself  and  her 
said  sons  John  and  Frank  in  the  following  proportions, 
that  it  to  say,  four-tenths  to  Margaretta  Dirnberger,  three- 
tenths  to  John  Genz  and  three-tenths  to  Frank  Genz;  that 
the  defendants  were  duly  served  with  process  and  appeared 
by  guardian  ad  litem,  they  being  minors,  and  a  decree  was 
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entered  fixing  the  rights  of  the  parties  in  and  to  the  lands 
of  which  Joseph  Genz  died  seized,  in  accordance  with  the 
allegations  of  the  bill ;  that  commissioners  were  appointed, 
who  reported  that  the  real  estate  owned  by  Joseph  Genz, 
deceased,  was  not  susceptible  of  division  and  appraised  the 
same  and  reported  those  facts  to  the  court,  and  thereupon 
a  decree  of  sale  was  entered  and  a  special  commissioner  was 
appointed  to  make  sale  of  said  real  estate,  and  at  said  sale 
Margaretta  Dimberger  purchased  said  real  estate,  disen- 
cumbered of  her  dower,  for  the  sum  of  $3198,  which  sale 
was  approved  by  the  court  and  the  proceeds  of  said  sale 
were  distributed  as  follows :  To  Margaretta  Dirnberger  for 
dower,  $434.22;  to  Margaretta  Dirnberger  for  a  four- 
tenths  interest  in  said  real  estate,  the  sum  of  $1042.12; 
to  Margaretta  Dirnberger  as  guardian  of  her  son  John,  the 
sum  of  $781.60,  and  as  guardian  of  her  son  Frank,  $781.60, 
the  balance  of  the  said  proceeds  being  used  in  the  payment 
of  costs  and  expenses;  that  Margaretta  Dimberger  settled 
with  John  Genz  upon  his  attaining  his  majority ;  that  Frank 
Genz  died  unmarried  and  intestate  on  July  6,  1884,  and 
before  he  had  attained  his  majority,  and  without  having 
received  the  funds,  in  full,  derived  from  said  sale,  belong- 
ing to  him;  that  John  Genz  died  some  years  thereafter, 
leaving  him  surviving  Marie  Catherine  Genz,  Ado  Genz  and 
Margaretta  Genz  as  his  children;  that  George  Genz  died 
subsequent  to  the  sale  of  said  real  estate,  leaving  him  sur- 
viving the  complainants;  that  Margaretta  Dirnberger  died 
February  15,  1904,  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate,  whereby  she  devised  all  of  her  es- 
tate to  her  husband,  Joseph  Dirnberger ;  that  Joseph  Dirn- 
berger, subsequent  to  the  death  of  Margaretta  Dirnberger, 
conveyed  all  of  the  real  estate  which  he  took  title  to  under 
her  will,  to  Catherine  Genz,  the  widow  of  John  Genz,  de- 
ceased, and  thereafter  died,  leaving  a  \\\l\,  whereby  he  de- 
vised all  of  his  estate,  which  was  of  the  value  of  $6000,  to 
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the  defendants,  Marie  Catherine  Genz,  Ado  Genz  and  Mar- 
garetta  Genz,  the  children  of  John  Genz,  deceased. 

The  bill  prays,  first,  that  the  decree  entered  in  the  par- 
tition suit  be  reviewed,  reversed  and  set  aside,  that  all  con- 
veyances made  of  said  real  estate  subsequent  to  the  entry 
of  said  decree  be  set  aside,  and  that  said  real  estate  be  par- 
titioned between  the  complainants  and  defendants,  Marie 
Catherine  Genz,  Ado  Genz  and  Margaretta  Genz;  second, 
that  if  the  partition  decree  is  held  to  be  a  valid  decree,  a 
trust  be  impressed  upon  the  funds  in  the  hands  of  the  ex- 
ecutor of  Joseph  Dirnberger,  deceased,  for  the  benefit  of 
the  said  complainants  and  defendants;  and  thirdly,  in  the 
event  the  court  denies  the  last  prayer,  that  an  accounting 
be  had  of  the  estate  of  Frank  Genz,  deceased,  and  that  a 
trust  be  impressed  upon  the  funds  in  the  hands  of  the 
executor  of  Joseph  Dirnberger,  deceased,  to  the  extent  of 
$867.70,  with  lawful  interest  thereon,  that  amount  being 
the  amount  received  by  Margaretta  Dirnberger  as  guardian 
of  Frank  Genz,  at  the  time  of  said  partition  sale. 

F.  J.  Campbeli.,  for  appellants. 

J.  M.  Nack,  Paul  Kerz,  D.  B.  BlEwett,  and  Sheean 
&  Sheean,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  bill  in  this  case,  so  far  as  it  attacks  the  decree  of 
the  circuit  court  of  Jo  Daviess  county  entered  in  the  par- 
tition suit  in  the  year  1874,  is  based  upon  errors  apparent 
upon  the  face  of  the  decree,  and  we  are  of  the  opinion  the 
complainants  are  barred  of  relief  on  the  ground  of  the  lapse 
of  time,  as  a  bill  of  review  for  matters  apparent  upon  the 
face  of  a  decree  can  be  brought  only  within  the  time  al- 
lowed for  the  suing  out  of  a  writ  of  error,  (Dolton  v. 
Brb,  53  111.  289;  Pestel  v.  Primm,  109  id.  353;  Allison  v. 
Drake,  145  id.  500;)  unless  the  complainant  is  under  dis- 
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ability,  which  does  not  appear  to  be  the  case  here.  The  con- 
tention, therefore,  that  the  partition  decree  entered  in  1874 
should  be  set  aside  for  error  on  its  face  cannot  be  sustained. 
Neither  do  we  think  that  the  complainants  are  entitled 
to  have  a  trust  in  their  favor  impressed  upon  the  fund  in 
the  hands  of  the  executor  of  Joseph  Dimberger,  deceased, 
on  the  ground  that  said  fund  is  the  proceeds  of  the  sale  of 
the  real  estate  of  which  Joseph  Genz  died  seized.  At  the 
time  the  real  estate  of  Joseph  Genz  was  sold  under  the  par- 
tition decree,  George  Genz,  the  father  of  the  complainants, 
had  no  interest  in  said  real  estate,  he  having  prior  to  that 
time  sold  all  his  interest  in  his  father's  estate  to  his  mother. 
If  the  complainants  have  any  interest  in  said  fund  they  take 
such  interest  through  their  uncle,  Frank  Genz,  who  was  a 
party  to  the  partition  suit,  and  tliat  decree  was  binding  up- 
on him  and  is  binding  upon  his  heirs.  The  partition  sale 
was  regular  in  all  particulars,  unless  the  court  that  entered 
that  decree  erred  in  holding  that  Margaretta  EHrnberger 
had  a  dower  interest  in  said  real  estate.  As  it  is  beyond 
controversy  that  she  was  the  owner  of  a  four-tenths  inter- 
est in  the  fee  as  purchaser  of  the  George  Genz  interest  and 
as  heir  of  Maggie  Genz,  deceased,  it  was  manifestly  the 
view  of  the  circuit  court,  when  the  partition  decree  was  en- 
tered, that  by  the  re-marriage  of  Margaretta  Genz  she  for- 
feited the  interest  in  said  estate  which  she  took  under  the 
will,  which  had  the  effect  to  revive  in  her  a  dower  interest 
in  said  real  estate.  Whether  or  not  that  view  of  the  court 
was  correct  will  not  now  be  determined.  The  decree  in  the 
partition  suit  has  now  been  in  force  thirty-five  years,  and 
it  is  at  this  date  too  late  to  raise  the  question  that  the  court 
erred  in  allowing  Margaretta  Dirnberger  dower  in  that  pro- 
ceeding in  the  real  estate  of  her  first  husband,  Joseph  Genz, 
deceased.  The  partition  suit,  so  far  as  it  affected  the  fee 
to  said  real  estate,  was  regular,  and  it  cannot  be  now  dis- 
turbed. 
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The  claim  that  there  is  some  amount  due  the  complain- 
ants, growing  oat  of  the  fact  that  at  the  time  of  the  par- 
tition sale,  and  as  a  part  of  the  proceeds  thereof,  $867.70 
was  paid  to  Margaretta  Dirnberger  as  guardian  of  Frank 
Genz,  is  a  matter  that  should  have  been  adjusted  in  the 
county  court.  If  Margaretta  Dirnberger  was  indebted  to 
the  estate  of  Frank  Genz  his  administrator  should  have 
presented  a  claim  against  her  estate  in  the  county  court,  in 
which  her  will  was  admitted  to  probate  and  in  which  her 
estate  was  in  the  course  of  administration.  It  is  only  in 
extraordinary  cases  that  a  court  of  equity  assumes  juris- 
diction in  the  settlement  of  estates  by  superseding  the  ju- 
risdiction conferred  upon  the  several  probate  and  county 
courts  existing  in  this  State.  Shepard  v.  Speer,  140  111. 
238;  Douglicrty  v.  Hughes^  165  id.  384. 

There  is  another  reason  why  we  think  the  decree  of  the 
circuit  court  should  not  be  disturbed,  and  that  is,  that  the 
laches  of  the  complainants  is  such  as  to  bar  them  from 
any  equitable  relief.  Joseph  Genz,  the  g^ndfather,  died  in 
1 87 1.  The  partition  sale  was  had  in  1874,  at  which  time 
George  Genz,  the  father  of  complainants,  was  of  legal  age. 
Frank  Genz  died  in  1884,  and  the  rights  of  the  complain- 
ants or  their  father,  through  whom  they  claim,  in  the  es- 
tate of  Joseph  Genz  and  in  the  estate  of  Frank  Genz,  then 
became  fixed  and  determined.  Since  that  time  all  the  par- 
ties who  were  familiar  with  the  facts  surrounding  the  settle- 
ment of  the  Joseph  Genz  estate  and  the  Frank  Genz  estate 
have  died,  and  it  would  be  almost  impossible  at  this  late 
date  to  ascertain  how  the  matters  pertaining  to  the  closing 
of  the  two  estates  were  consummated  except  as  they  appear 
of  record,  which  may  not  fully  disclose  all  of  the  transac- 
tions pertaining  to  the  settlement  of  the  said  estates.  The 
claim  of  the  complainants,  upon  its  face  and  as  set  forth 
in  their  bill,  appears  to  be  stale,  and  the  rule  is  almost 
universal  that  a  court  of  equity  will  not  encourage  the  as- 
sertion of  a  claim  which  is  stale.     Howe  v.  South  Park 
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Comrs,  1 19  III.  loi ;  French  v.  Thomas,  252  id.  65 ;  Ker- 
foot  V.  Billings,  160  id.  563. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  odHrmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  John  P.  Smith,  Plaintiff  in  Error. 

Opinion  Hied  April  18,  ipi2. 

1.  Evidence — rule  as  to  admission  of  testimony  upon  promise 
of  counsel  to  show  its  materiality.  Testimony  may  be  admitted 
upon  the  promise  of  counsel  to  subsequently  show  its  materiality 
to  the  issues  involved,  and  in  such  case  if  enough  evidence  tend- 
ing to  show  such  materiality  is  introduced  to  make  it  a  fair  ques- 
tion for  the  jufy  the  testimony  should  not  be  excluded. 

2.  Criminal  law — when  refusal  to  exclude  evidence  because 
not  connected  with  defendant  is  error.  Evidence  of  the  sale  of  a 
revolver  by  a  pawnbroker,  admitted  in  a  murder  trial  upon  the 
promise  of  the  prosecution  to  connect  the  evidence  with  the  de- 
fendant, should  be  excluded  even  though  there  may  be  some  tes- 
timony tending  to  show  that  the  sale  was  made  to  the  defendant, 
where  there  is  no  evidence  that  the  revolver  with  which  the  de- 
ceased was  killed  was  the  one  which  the  witness  sold. 

3.  Same — when  giving  instructions  stating  law  of  self-defense 
is  error.  Giving  instructions  offered  by  the  prosecution  stating  the 
law  of  self-defense  is  error,  where  the  defendant  made  no  claim 
that  the  killing  was  in  self-defense  but  contended  throughout  that 
the  deceased  was  accidentally  shot  with  his  own  revolver  while 
attempting  to  shoot  the  defendant;  nor  can  the  giving  of  such 
instructions  be  justified  because  the  prosecution  proved  an  alleged 
admission  by  the  defendant  tending  to  show  that  he  shot  the  de- 
ceased in  self-defense,  where  the  defendant  denies  that  he  made 
the  admission  testified  to. 

4.  Appeals  and  errors — when  objection  to  instruction  may  he 
considered  though  abstract  does  not  contain  all  instructions.  A 
claim  that  an  instruction  mis-states  the  law  cannot  be  considered 
unless  the  abstract  contains  the  whole  series  of  instructions;  but 
such  is  not  the  rule  where  it  is  claimed  that  the  instruction  should 
not  have  been  given  at  all  because  it  presented  an  issue  not  in- 
volved in  the  case,  and  it  is  admitted  that  the  complaining  party 
asked  no  instruction  on  such  issue. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  M.  M.  Gridley,  Judge,  presiding. 

Edward  J.  Smejkal,  Joseph  Z.  Ki^Enha,  and  Adolph 
J.  Krasa,  (Otto  F.  Ring,  of  counsel,)  for  plaintiff  in 
error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  W.  Edgar  Sampson,  (Ed- 
ward S.  Day,  of  counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Haintiff  in  error,  John  P.  Smith,  was  indicted,  tried  and 
convicted  in  the  criminal  court  of  Cook  county  of  the  mur- 
der of  John  C.  Smith  by  shooting  him  with  a  revolver.  . 
Since  the  judgment  must  be  reversed  and  the  cause  re- 
manded for  another  trial  for  errors  of  law  hereinafter 
pointed  out,  only  a  brief  outline  of  the  facts  will  be  stated, 
without  discussing  them. 

The  deceased,  at  the  time  he  lost  his  life,  was  engaged 
in  the  real  estate  business  on  Colorado  avenue,  near  For- 
tieth avenue,  in  the  city  of  Chicago,  and  lived  on  Harrison 
street  a  little  west  of  Forty-first  avenue,  a  block  and  a  half 
or  two  blocks  from  his  place  of  business.  In  passing  from 
his  office  to  his  home  he  would  ordinarily  walk  on  Colorado 
avenue  south-west  of  Fortieth  avenue,  then  north  on  For- 
tieth avenue  and  west  on  Harrison  street  to  his  home.  The 
plaintiff  in  error  is  a  printer  and  resided  at  2o3  North  Forty- 
third  avenue,  and  had  resided  there  for  more  than  ten  years. 
Plaintiff  in  error  was  separated  from  his  wife.  She  was  a 
stenographer  and  employed  by  the  deceased  in  his  real  es- 
tate office.  The  evidence  shows  that  the  two  men  barely 
knew  each  other  by  sight.  The  evidence  does  not  show  any 
previous  difficulty  or  the  existence  of  any  ill-feeling  between 
the  deceased  and  plaintiff  in  error.  If  they  had  ever  had 
any  dealings  or  conversation  with  each  other  prior  to  the 
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night  of  the  homicide  the  evidence  does  not  show  it.  There 
was  no  one  immediately  present  at  the  time  of  the  homicide, 
and  the  following  account  of  it  is  based  largely  upon  the 
testimony  of  plaintiff  in  error.  On  the  evening  of  Novem- 
ber 30,  19 10,  plaintiff  in  error  was  going  west  on  Harrison 
street  from  Fortieth  avenue,  and  when  passing  Mulvihill's 
saloon  heard  loud  talking  and  noise  coming  from  the  saloon. 
He  walked  to  the  door  of  the  saloon,  which  is  reached  bv  a 
step  or  platform  above  the  sidewalk  level,  in  order  to  look 
through  and  see  what  was  going  on  in  the  saloon.  While 
he  was  looking  through  the  door  of  the  saloon,  in  a  stoop- 
ing position,  he  heard  someone  close  by  say,  "What  are  you 
doing  there?"  or  words  to  that  effect.  Upon  looking  around 
he  saw  the  deceased  standing  on  the  sidewalk,  ten  or  fifteen 
feet  away,  looking  at 'him.  Plaintiff  in  error  replied  to  the 
deceased,  "It  is  none  of  your  business."  Thereupon  the  de- 
ceased said,  "It  ain't,  eh?  I  will  show  you,"  and  so  saying 
advanced  toward  the  plaintiff  in  error  and  when  within  a 
few  feet  of  him  drew  a  revolver.  Plaintiff  in  error,  be- 
ing unarmed,  as  he  says,  grabbed  for  the  pistol,  and  in  the 
struggle  that  ensued  for  the  possession  of  the  weapon  it 
was  discharged  but  did  not  strike  either  party.  Plaintiff  in 
error  testifies  that  he  had  hold  of  the  g^n  by  the  barrel  and 
the  deceased  held  it  by  the  handle,  and  plaintiff  in  error 
was  making  an  effort  to  push  the  muzzle  of  the  pistol  away 
from  himself.  While  the  men  were  engaged  in  this  strug- 
gle over  the  gun  it  was  discharged  a  second  time,  about 
eight  or  ten  seconds  after  the  first  shot.  The  encounter  oc- 
curred on  the  platform  in  front  of  Mulvihill's  saloon.  The 
men  apparently  first  came  together  near  the  door,  but  when 
the  revolver  was  discharged  the  second  time  they  were  near 
the  outer  edge  of  the  platform,  and  when  the  second  shot 
was  fired  the  deceased  fell  over  backward  off  the  platform 
into  the  street  and  plaintiff  in  error  fell  over  or  was  pulled 
over  on  top  of  him.  There  were  a  large  number  of  persons 
in  Mulvihill's  saloon,  and  others  in  the  vicinity,  who  heard 
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the  shots.  There  were  two  police  officers  in  the  saloon  and 
another  one  was  within  two  hundred  feet  of  the  scene  of 
the  trouble.  Attracted  by  the  shots,  the  persons  in  the  sa- 
loon, including  the  police  officers  and  others  on  the  street, 
rushed  to  the  scene  of  the  difficulty.  Within  a  very  few 
seconds  after  the  last  shot  was  fired  quite  a  number  of  per- 
sons had  assembled  at  the  place  where  the  killing  occurred. 
The  witnesses  all  agree  that  when  they  arrived  at  the  place 
where  the  men  were,  the  deceased  was  lying  on  his  back 
and  plaintiff  in  error  was  upon  him,  striking  the  deceased 
about  the  head  and  face  with  his  fists.  The  deceased  was 
dead,  or  very  nearly  dead,  at  that  time.  A  revolver,  w'ith 
,  two  empty  shells  and  three  loaded  chambers,  was  found  in 
the  right  hand  of  the  deceased,  with  the  handle  in  or  under 
the  palm  of  his  hand.  Plaintiff  in  error  was  immediately 
arrested  and  taken  into  the  saloon  and  found  to  have  no 
weapon  of  any  kind  in  his  possession.  An  examination  of 
the  body  of  the  deceased  showed  that  his  death  had  been 
caused  by  a  gunshot  wound  which  entered  his  body  about 
one  and  a  quarter  or  one  and  a  half  inches  to  the  left  of 
the  middle  line  of  the  body  and  about  three  inches  above  the 
pit  of  the  stomach.  The  bullet  ranged  from  left  to  right 
through  the  body,  passing  through  the  breast  bone  one- 
half  inch  to  the  left  of  the  middle  line,  through  the  right 
ventricle  of  the  heart,  through  the  heart's  sac,  through  the 
diaphragm  and  right  lobe  of  the  liver,  and  was  found  in  the 
free  peritoneal  cavity.  While  in  the  patrol  wagon  on  the 
way  to  the  police  headquarters  plaintiff  in  error  was  asked 
why  he  shot  the  deceased.  He  said  that  he  did  not  shoot 
him,  and  related  the  struggle  over  the  revolver  and  the  dis- 
charge of  the  weapon  as  above  narrated,  and  so  far  as  the 
evidence  discloses,  plaintiff  in  error  has  consistently  main- 
tained that  explanation  of  the  affair  from  that  time  down 
to  the  trial.  It  is  true  that  officer  Sullivan  testifies  that  in 
answer  to  a  question  he  asked  plaintiff  in  error  as  to  why 
he  shot  the  deceased,  before  the  plaintiff  in  error  was  taken 
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away  from  the  scene  of  the  difficulty,  he  said,  "He  was  try- 
ing to  shoot  me." 

Two  theories  were  presented  to  the  jury  growing  out  of 
these  facts.  On  behalf  of  the  People  it  was  contended  that 
the  shot  was  fired  by  plaintiff  in  error  under  circumstances 
constituting  him  guilty  of  murder,  and  that  after  having 
killed  the  deceased  plaintiff  in  error  placed  his  revolver  in 
the  hand  of  the  deceased.  Plaintiff  in  error  contends,  as 
above  stated,  that  the  revolver  was  discharged  by  the  de- 
ceased during  the  struggle  and  while  plaintiff  in  error  was 
trying  to  prevent  being  shot  by  the  deceased.  In  view  of 
the  situation  presented  it  will  readily  be  seen  that  it  was 
very  material  to  determine  the  ownership  of  the  revolver. 
Upon  this  question  the  People  introduced  A.  Berger,  a 
pawnbroker,  who  testified  that  a  person  giving  the  name  of 
Joseph  P.  Smith  purchased  a  gun  from  witness,  and  he  de- 
tailed a  conversation  had  with  the  person  to  whom  he  sold 
the  gun.  In  accordance  with  the  ordinances  of  the  city  of 
Chicago  the  pawnbroker  filled  out  a  blank  slip  furnished  by 
the  city,  giving  a  description  of  the  person  who  purchased 
the  g^n,  and  another  slip  giving  the  description  of  the 
weapon.  These  two  papers  were  delivered  to  the  police  de- 
partment after  the  shooting,  and  on  the  trial  the  paper  giv- 
ing the  description  of  the  person  was  produced,  introduced 
and  afterwards  stricken  from  the  evidence,  but  the  paper 
giving  a  description  of  the  gun,  number,  etc.,  was  not  pro- 
duced. This  witness  could  not  identify  plaintiff  in  error  as 
the  person  who  purchased  the  gun.  The  sale  in  question 
was  made  something  over  three  months  before  the  homi- 
cide. When  the  witness  Berger  was  on  the  stand  and  de- 
tailed the  conversation  that  took  place  at  the  time  of  the 
sale  of  the  revolver  and  what  he  did  in  the  way  of  making 
a  record  of  the  sale,  describing  the  purchaser,  counsel  for 
plaintiff  in  error  objected  to  the  evidence  on  the  ground  that 
it  was  not  connected  with  plaintiff  in  error.  Thereupon 
counsel  for  the  State  said  it  would  be  connected  later.    The 
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objection  was  thereupon  overruled  and  the  evidence  allowed 
to  remain  before  the  jury.    At  the  close  of  all  the  evidence 
counsel  for  plaintiff  in  error  again  moved  to  strike  out  this 
evidence  on  the  ground  that  it  had  not  been  connected  with 
the  transaction  under  investigation.    This  motion  was  over- 
ruled and  plaintiff  in  error  excepted.    Officer  Scott  testified 
to  the  police  method  of  keeping  a  record  of  the  purchasers 
and  owners  of  fireanns.     The  infomiation  as  to  sales  in- 
cludes a  description  of  the  weapon,  the  purpose  for  which 
the  same  is  purchased  and  a  general  personal  description  of 
the  purchaser,  which  is  written  by  the  seller  at  the  time  the 
sale  is  made  and  is  signed  by  the  purchaser  in  his  presence. 
In  making  up  this  data  the  seller  makes  a  carbon  copy.    The 
original  is  transmitted  to  the  police  department  and  the 
carbon  copy  remains  in  the  possession  of  the  seller.     The 
original  is  recorded  in  the  police  department  and  then  trans- 
mitted to  a  police  officer  in  the  vicinity  where  the  purchaser 
resides.    The  police  officer  to  whom  the  original  is  sent  is 
expected  to  call  on  the  purchaser  and  verify  the  information 
and  to  make  such  further  investigation  in  regard  to  his 
character  as  he  deems  necessary.     If  the  infonnation  ob- 
tained by  the  investigating  officer  is  satisfactory,  a  per- 
mit is  issued  to  the  purchaser  authorizing  him  to  own  the 
weapon  purchased.     If  the  investigation  was  made  in  this 
case  the  officer  who  conducted  the  same  was  not  produced 
as  a  witness.    When  Berger  was  first  on  the  stand  as  a  wit- 
ness he  had  in  his  possession  his  original  carbon  copies  of 
the  descriptions  of  the  purchaser  and  of  the  gun  sold.     No 
part  of  the  description  of  the  gun  sold  by  Berger  was  given 
to  the  jury,  either  from  memory  or  otherwise.     Certain 
facts  in  relation  to  the  personal  description  of  the  purchaser 
were  stated.    Some  of  these  facts  apparently  corresponded 
with  plaintiff  in  error  while  in  other  respects  they  failed  to 
correspond.     The  first  name  was  Joseph,  while  plaintiff  in 
error's  name  is  John.    The  purchaser  of  the  Berger  weapon 
was  described  as  a  man  forty-eight  years  of  age,  with  gray 
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hair  and  mustache,  five  feet  and  seven  and  one-half  inches 
high,  and  weighing  i6o  pounds.  Plaintiff  in  error  is  forty- 
five  years  old,  weighs  145  pounds,  is  five  feet  and  six  inches 
tall,  has  gray  hair  and  no  mustache,  but  plaintiff  in  error 
admits  that  he  may  have  had  a  mustache  in  19 10,  as  he 
sometimes  wore  one.  The  purchaser  of  the  Berger  pistol 
gave  his  occupation  as  a  printer,  working  for  Buckley  &  Co. 
Plaintiff  in  error  was  a  printer  employed  by  Blakely  &  Co. 
After  Berger  had  testified,  he  was  on  a  subsequent  day 
again  called  to  the  witness  stand  for  the  People,  and  he  tes- 
tified that  the  police  department  had  called  on  him  and  ob- 
tained possession  of  his  carbon  copies  and  had  not  returned 
them.  He  was  then  presented  with  what  purported  to  be 
a  police  copy  of  the  carbon  copy  and  an  effort  was  made  to 
have  him  identify  it  as  a  true  copy,  but  he  was  unable  to 
do  so,  and  no  further  effort  was  made  to  have  the  contents 
of  his  record  of  the  sale  go  before  the  jury.  Plaintiff  in 
error  urges  a  reversal  because  the  court  refused,  on  his  mo- 
tion, to  strike  out  all  this  evidence  in  relation  to  the  sale  of 
the  firearm  by  Berger. 

There  was  nothing  improper  or  irregular  in  allowing 
this  testimony  to  go  to  the  jury  without  connecting  it  with 
the  transaction  under  investigation,  upon  the  promise  of 
the  attorney  offering  the  testimony  that  it  would  be  subse- 
quently connected,  but  testimony  admitted  under  such  cir- 
cumstances should  always  be  excluded  afterward,  upon  mo- 
tion being  made  for  that  purpose,  unless  evidence  has  been 
offered  which  tends  to  show  its  relevancy  to  the  issues 
being  tried.  Nor  is  it  necessary  that  the  party  on  whose 
behalf  testimony  is  received  upon  the  promise  of  counsel  to 
show  its  materiality  subsequently,  should  afterward  connect 
such  testimony  with  the  issues  involved,  by  undoubted  evi- 
dence. If  sufficient  evidence  is  offered  to  make  it  a  fair 
question  of  fact  for  the  jury  to  determine  such  evidence 
should  not  be  excluded,  but  if  the  subsequent  evidence  does 
not  tend  to  connect  such  testimony  with  the  issues  involved 
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it  should  be  excluded  when  the  court  is  asked  to  do  so  at 
the  close  of  all  the  evidence  of  the  party  offering  such  tes- 
timony.   If  the  inquiry  here  had  been  whether  plaintiff  in 
error  purchased  a  pistol  from  Berger  in  August  preceding 
the  homicide  the  motion  to  exclude  the  testimony  might 
have  been  properly  denied,  since  there  is  some  evidence 
slightly  tending  to  identify  plaintiff  in  error  as  the  person 
who  purchased  a  firearm  of  some  description  from  the  wit- 
ness Berger.    But  that  was  not  the  vital  point  under  inves- 
tigation.    The  question  was  whether  the  plaintiff  in  error 
owned  the  particular  pistol  that  killed  the  deceased,  and  if 
he  had  purchased  the  pistol,  which  admittedly  was  used  to 
destroy  the  life  of  the  deceased,  three  months  before,  it 
was  important  testimony  tending  to  show  that  plaintiff  in 
error  was  in  the  possession  of  the  pistol  at  the  time  the  fatal 
shot  was  fired.     But  even  if  plaintiff  in  error  bought  any 
number  of  pistols  prior  to  the  homicide,  that  circumstance 
would  not  tend  to  prove  that  he  was  the  owner  of  the  par- 
ticular weapon  which  caused  the  death  of  the  deceased. 
There  is  not  a  scintilla  of  evidence  in  the  record  tending  in 
any  degree  to  identify  the  pistol  which  was  found  in  the 
hand  of  the  deceased  as  the  same  weapon,  or  even  a  similar 
weapon,  to  the  one  sold  by  Berger.    Some  evidence  tending 
to  show  that  the  pistol  which  was  used  on  the  occasion  of 
the  homicide  was  the  same  one  that  had  been  purchased  by 
a  person  supposed  to  be  plaintiff  in  error  was  indispensable 
to  connect  this  testimony  with  plaintiff  in  error.    So  far  as 
this  record  shows,  the  pistol  sold  by  Berger  may  have  dif- 
fered from  the  one  found  at  the  scene  of  the  difficulty  in 
every  respect.    The  court  erred  in  refusing  to  strike  out  the 
testimony  in  regard  to  the  sale  of  a  pistol,  at  the  close  of  all 
the  evidence,  because  it  was  not  connected,  as  the  State's 
attorney  had  promised  it  should  be  when  it  was  admitted. 
There  is  another  serious  error  in  this  regard.     As  al- 
ready indicated,  plaintiff  in  error  has  maintained  through- 
out that  the  deceased  was  shot  w-ith  his  own  weapon  by 
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accident,  in  an  effort  made  to  prevent  the  deceased  from 
shooting  him.  This  was  the  theory  of  his  defense  before 
the  jury.  The  court,  however,  at  the  request  of  the  People 
gave  six  instructions  as  to  the  law  of  self-defense,  two  of 
which  are  substantial  copies  of  sections  148  and  149  of  the 
Criminal  Code.  There  was  no  question  of  self-defense  in 
this  case.  When  self-defense  is  relied  on,  it  presupposes 
that  the  accused  committed  the  act  and  that  defense  is  in- 
voked as  a  justification.  Plaintiff  in  error  offered  no  in- 
structions upon  the  subject  of  self-defense.  He  denied  the 
killing  throughout  and  rested  his  defense  upon  the  theory 
that  he  did  not  kill  the  deceased.  In  the  case  of  Healy  v. 
People,  163  111.  372,  the  question  now  under  consideration 
was  presented  to  this  court.  In  that  case  the  court  gave 
two  instructions  substantially  in  the  language  of  the  stat- 
ute, as  was  done  in  the  case  at  bar,  on  the  subject  of  self- 
defense.  The  defendant  there  did  not  rely  on  self-defense. 
In  discussing  the  error  in  thus  giving  instructions  upon  an 
abstract  proposition  of  law  not  involved  in  the  case,  this 
court,  on  page  384,  said :  "The  fair  test  of  the  propriety 
of  a  charge  cannot  be  whether,  in  the  abstract,  it  is  right. 
It  must  be  taken  in  view  of  the  evidence  of  the  facts  charged 
on  w^hich  the  jury  is  to  respond.  A  charge  in  the  abstract, 
as  a  mere  legal  proposition,  might  be  perfectly  inoperative 
and  harmless,  when,  however,  referred  to  a  certain  set  of 
facts  and  circumstances  in  the  proof  it  might  have  a  most 
important  and  conclusive  influence  on  the  jury  in  forming 
their  verdict.  There  was  much  in  these  instructions,  com- 
ing  from  the  court  to  a  jury  unlearned  in  the  law  and  un- 
familiar with  legal  phraseology,  calculated  to  prejudice  in 
their  minds  the  defense  of  plaintiffs  in  error.  One  of  them 
told  the  jury,  among  other  irrelevant  things,  that  a  *bare 
fear  of  any  of  these  offenses,  to  prevent  which  the  homicide 
is  alleged  to  have  been  committed,  shall  not  be  sufficient  to 
justify  the  killing.  It  must  appear  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  person, 
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and  that  the  party  killing  really  acted  under  the  influence  of 
those  fears  and  not  in  a  spirit  of  revenge.'  Who  can  tell 
what  the  jury  understood  was  meant  by  this  part  of  the 
charge  of  the  court?  It  cannot  be  supposed  that  they  would 
not  rely  upon  these  instructions  as  having  some  important 
bearing  upon  the  case.  If  we  could  see  that,  whether  relied 
upon  or  not,  they  could  have  produced  no  injury,  then  it 
would  follow  that  the  error  was  harmless.  But  it  cannot 
reasonably  be  said  that  the  accused  were  not  prejudiced. 
On  the  contrary,  in  view  of  the  defense  made,  we  think 
these  instructions,  although  given  as  copies  of  the  statute, 
were  calculated  to  mislead  the  jury  to  the  injury  of  the  de- 
fendants on  trial  for  so  grave  a  charge."  We  are  compelled 
to  hold  that  the  court  erred  in  giving  the  instructions  on  the 
subject  of  self-defense  at  the  instance  of  the  People. 

To  this  contention  of  plaintiff  in  error  the  People  sug- 
gest two  answers.  It  is  said,  first,  that  the  question  is  not 
properly  presented,  since  all  of  the  instructions  given  on  the 
trial  are  not  in  the  abstract,  and  numerous  cases  are  cited 
where  it  is  held  that  this  court  will  not  consider  an  error 
assigned  upon  an  instruction  unless  the  abstract  affords  a 
means  of  examining  the  instruction  in  the  light  of  the  en- 
tire series  that  were  given.  In  our  opinion  that  rule  does 
not  apply  to  the  situation  presented  by  this  record.  It  often 
happens  that  a  mis-statement  of  the  law  in  one  instruction 
is  neutralized  and  rendered  harmless  by  other  instructions 
given  in  the  case,  and  where  an  instruction  is  attacked  as 
being  an  erroneous  statement  of  the  law,  the  rule  is,  as 
stated  by  the  People,  that  the  court  will  not  consider  such 
error  unless  the  whole  series  of  instructions  are  abstracted. 
But  here  the  objection  is  not  that  the  instructions  upon  the 
law  of  self-defense  are  inaccurate,  but  the  objection  is  that 
the  court  erred  in  giving  any  instructions  on  the  subject  at 
all.  An  error  of  this  kind  could  not,  in  the  very  nature  of 
things,  be  cured  by  other  instructions.  Had  plaintiff  in  er- 
ror asked  instructions  upon  the  subject  of  self-defense  he 
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would  have  thereby  waived  his  right  to  insist  upon  this 
error,  but  it  is  conceded  that  the  abstract  shows  all  of  the 
instructions  that  were  given  on  the  subject  of  self-defense 
and  that  none  were  asked  or  given  on  behalf  of  plaintiff  in 
error.  We  think  the  abstract  sufficiently  shows  everything 
necessary  to  enable  this  court  to  determine  the  error  relied 
upon,  and  that  is  all  that  the  rule  requires. 

The  second  answer  made  to  this  contention  is,  that  there 
was  soitie  evidence  of  admissions  made  by  plaintiff  in  error 
which,  if  believed  by  the  jury,  tended  to  show  that  he  vol- 
untarily fired  the  shot.  This  contention  is  mainly  based  on 
the  testimony  of  officer  Sullivan,  which  has  already  been 
referred  to.  This  testimony  was  not  introduced  by  plaintiff 
in  error.  It  was  no  part  of  his  defense  and  he  denied  hav- 
ing made  the  statement  testified  to  by  Sullivan.  It  would 
be  manifestly  unfair  and  unjust  to  thus  permit  the  prose- 
cution, by  the  introduction  of  some  testimony,  to  follow  it 
up  by  a  set  of  instructions  on  the  law  of  self-defense,  thus 
placing  plaintiff  in  error  in  the  attitude  of  confessing  the 
killing  and  seeking  to  excuse  the  same  on  the  ground  of 
self-defense.  The  giving  of  these  instructions  tended  to 
lead  the  minds  of  the  jury  away  from  the  real  issue  being 
tried,  to  a  consideration  of  the  question  whether  the  homi- 
cide was  excusable  on  the  ground  of  self-defense.  A  set 
of  instructions  on  the  subject  of  self-defense  in  this  case, 
coming  from  the  court  to  the  jury,  were  liable  to  cause  the 
jury  to  believe  that  the  court  disbelieved  the  theory  of  the 
defense  based  upon  the  plaintiff  in  error's  testimony,  and  to 
suggest  to  the  jury  that  the  real  question  in  the  case  was 
not  whether  the  killing  was  accidental,  but  whether  it  was 
excusable  on  the  ground  of  self-defense. 

For  the  errors  indicated  the  judgment  of  the  criminal 
court  of  Cook  county  is,  reversed  and  the  cause  remanded 

for  a  new  trial.  Rri;ersed  and  remanded. 

t  5  4  —  1  9 
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C.  E.  McGiLTON  et  al.  Appellants,  vs.  The  St.  Louis 
National  Stock  Yards,  Appellee. 

Opinion  Hied  April  i8,  ipi2, 

1.  Negligence — duty  of  a  stock  yards  company  which  under- 
takes to  dip  tick-infested  animals.  If  a  stock  yards  company  un- 
dertakes the  duty  of  dipping  tick-infested  animals  for  the  conve- 
nience of  its  customers  it  must  obey  the  regulations  upon  that 
subject  adopted  by  the  Department  of  Agriculture  undcF  the  act 
of  Congress  creating  the  Bureau  of  Animal  Industry,  and  while  it 
is  not  liable  to  the  owner  of  the  animals  for  damages  if  it  obeys 
such  regulations,  yet  it  cannot  rely  upon  an  unauthorized  waiver 
of  the  regulations  by  an  inspector  of  such  bureau. 

2.  Same — when  question  whether  a  stock  yards  company  was 
negligent  is  for  the  jury.  Whether  a  stock  yards  company,  in 
contracting  to  dip  tick-infested  horses,  was  guilty  of  negligence  in 
using  a  crude  oil  not  prescribed  by  the  Department  of  Agriculture 
is  a  question  for  the  jury,  even  though  the  use  of  other  oils  is 
sanctioned  by  the  department  under  certain  conditions  if  the  mat- 
ter is  first  explained  to  the  owner  of  the  animals  and  even  though 
the  oil  used  was  selected  by  an  inspector  of  the  Bureau  of  Animal 
Industry,  where  there  is  no  evidence  that  the  oil  used  was  ap- 
proved by  the  Secretary  of  Agriculture  or  that  the  owner  of  the 
animals  knew  anything  about  the  oil  used  or  consented  to  its  use 
in  place  of  the  oil  prescribed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  St.  Clair  county ;  the  Hon.  George  A.  Crow,  Judge, 
presiding. 

W.  E.  KnowlES,  and  D.  J.  Sullivan,  for  appellants. 

M.  W.  Borders,  and  Dan  McGlynn,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  action  brought  in  the  circuit  court  of  St.  Clair 
county  at  the  April  term,  1910,  by  C.  E.  McGilton  and 
E.  E.  Horn,  partners  doing  business  under  the  name  and 
style  of  McGilton  &  Horn,  against  the  St.  Louis  National 
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Stock  Yards,  to  recover  damages  for  negligently  catising 
the  death  of  seventy-seven  horses  and  injuring  thirteen 
others  belonging  to  the  appellants,,  which,  it  is  alleged,  was 
caused  by  negligently  dipping  them  in  a  vat  of  crude  oil  in 
appellee's  stock  yards  in  East  St.  Louis  for  the  purpose  of 
destroying  ticks  with  which  they  were  infested.  At  the 
close  of  all  the  evidence  the  trial  court  instructed  the  jury 
to  find  the  defendant  not  guilty.  Judgment  was  entered 
upon  the  verdict  thus  returned  and  an  appeal  was  taken  to 
the  Appellate  Court  for  the  Fourth  District.  That  court 
affirmed  the  judgment  and  granted  a  certificate  of'  impor- 
tance, and  the  case  is  brought  to  this  court  for  further 
review. 

Appellee  was  engaged  in  doing  a  general  stock  yards 
business  near  the  city  of  East  St.  Louis,  and  possessed 
yards,  pens,  sheds,  bams  and  other  equipment  necessary  to 
carry  on  its  work.  Appellants  are  dealers  in  horses,  and 
for  several  years  have  been  purchasers  of  horses  in  the 
yards  of  appellee  for  re-sale  to  local  customers.  On  the 
29th  of  June,  1909,  appellants  bought  ninety  head  of  young 
horses  received  in  appellee's  yards  the  day  before  from 
Texas,  paying  $2512.50  for  the  lot.  They  were  infested 
with  ticks,  which,  if  allowed  to  spread  among  domestic 
cattle,  are  supposed  to  disseminate  Texas  or  splenetic  fever. 
The  horses  were  placed  in  quarantine  pens  by  appellee  when 
received,  and  when  sold  appellants  understood  they  would 
have  to  be  dipped  in  a  solution  for  the  destruction  of  ticks 
before  the  government  regulations  would  permit  them  to 
be  removed.  Appellee  handled  both  cattle  and  horses  from 
tick-infested  districts  of  the  south  and  west,  and  had  pro- 
vided a  vat  in  its  yards  in  which  to  dip  stock  in  a  solution 
for  the  destruction  of  ticks.  The  superintendent  of  appel- 
lee agreed  with  appellants  to  dip  the  horses  for  fifty  cents 
per  head,  and  appellant  McGilton  testified  the  superintend- 
ent said  it  would  not  hurt  them.  The  superintendent  de- 
nied this.     On  the  third  day  of  July,  appellee,  by  its  ser- 
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vants,  dipped  the  horses  in  crude  petroleum  obtained  from 
the  Chanute,  Kansas,  district.  The  vat  in  which  they  were 
dipped  was  twenty-five  or  more  feet  long,  about  three  feet 
wide  and  about  eight  feet  deep.  The  oil  in  the  vat  was  five 
or  six  feet  deep.  The  entrance  to  the  vat  for  stock  was 
from  a  pen  through  a  chute,  where  the  animal  walked  on  a 
heavy  plank  balanced  on  a  pivot.  When  the  animal  passed 
the  pivot  the  end  of  the  board  next  to  the  vat  would  tilt 
downward  and  throw  the  animal  into  the  oil.  If  the  horses 
were  not  entirely  submerged,  oil  was  dipped  from  the  vat 
and  poured  on  the  parts  that  had  not  been  submerged. 
After  being  dipped  the  horses  were  taken  back  to  the  pens 
in  appellee's  yards  and  locked  up,  to  be  kept  until  it  could 
be  ascertained  whether  the  ticks  had  been  killed.  They 
were  fed  by  appellee  at  appellants'  cost,  but  appellants  were 
permitted  to  enter  the  pens  and  examine  them.  The  next 
day  after  being  dipped  some  of  the  horses  were  in  bad  con- 
dition and  the  following  day  some  of  them  died.  They 
continued  to  die  until  July  13  or  14,  when  appellants  were 
allowed  to  remove  them  from  appellee's  yards.  At  that 
time  about  twenty  horses  had  died,  and  the  remainder  were 
taken  to  a  pasture  in  Randolph  county,  where  there  were 
grass,  shade  and  water.  They  continued  dying  until  sev- 
enty-seven of  ^  them  were  dead.  The  remaining  thirteen 
were  brought  back  to  East  St.  Louis  in  poor  condition  and 
sold  for  $12.50  per  head.  The  horses  were  all  affected 
alike.  Their  bodies  would  swell,  their  hair  fall  off  and  their 
hides  crack  open.  It  conclusively  appears  that  the  death  of 
the  horses  was  the  result  of  dipping  them  in  the  oil. 

The  only  question  for  our  determination  is  whether 
there  is  any  evidence  tending  to  show  appellee  was  guilty 
of  any  negligence  in  the  use  of  the  kind  of  oil  in  which 
the  horses  were  dipped.  Appellee's  contention  is  that  it 
acted  in  accordance  with  the  rules  and  regulations  of  the 
Federal  Department  of  Agriculture,  promulgated  pursuant 
to  act  of  Congress,  and  in  selecting  the  oil  to  be  used  and 
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in  dipping  the  horses  it  acted  under  the  advice  and  direction 
of  an  inspector  of  the  Bureau  of  Animal  Industry,  hav- 
ing charge  of  the  enforcement  of  the  law  relating  to  inter- 
State  shipment  of  stock  from  tick-infested  districts. 

The  act  of  Congress  referred  to  is  an  act  entitled  "An 
act  for  the  establishment  of  a  Bureau  of  Animal  Industry, 
to  prevent  the  exportation  of  diseased  cattle  and  to  pro- 
vide means  for  the  suppression  and  extirpation  of  pleuro- 
pneumonia and  other  contagious  diseases  among  domestic 
animals."  Pursuant  to  authority  conferred  by  that  act  the 
Department  of  Agriculture  adopted  and  promulgated  cer- 
tain rules  and  regulations.    Regulation  17  is  as  follows: 

"Regulation  ly — At  any  time  of  the  year,  cattle  of  the 
quarantined  area  or  other  cattle  exposed  to  or  infected  with 
ticks  (tnargaropus  annulatiis)  which  have  been  properly 
dipped  in  Beaumont  crude  petroleum  or  otherwise  treated 
in  a  manner  approved  by  the  Secretary  of  Agriculture,  im- 
der  the  supervision  of  an  inspector  of  the  Bureau  of  Ani- 
mal Industry,  and  which  have  been  examined  and  certified 
by  the  said  inspector  to  be  free  of  infection,  may  be  shipped 
inter-State,  subject  only  to  such  restrictions  as  may  be  im- 
posed by  State,  territorial  or  district  officers  at  points  of 
destination:  Provided,  that  when  cattle  are  to  be  dipped, 
as  specified  herein,  they  shall,  within  six  hours  immediately 
prior  to  dipping,  be  given  an  opJ)ortunity  to  drink  sufficient 
water  to  quench  their  thirst.  Shipments  of  cattle  that  have 
been  dipped  or  treated  as  herein  provided  shall  be  for- 
warded in  clean,  disinfected  cars,  shall  be  accompanied  by 
the  certificates  of  dipping  or  treatment  issued  by  the  inspec- 
tor supervising  the  same,  and  shall  not  be  driven  through 
the  quarantined  area  or  be  unloaded  therein  except  as  to 
such  points  as  may  be  designated  in  the  rules  of  the  Secre- 
tary of  Agriculture.  The  inter-State  movement  of  horses 
and  mules  infested  with  ticks  (margaropics  annulatus)  may 
be  made  only  in  accordance  with  the  regulations  and  rule 
governing  the  inter-State  movement  of  tick-infested  cattle." 
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It  will  be  seen  that  regulation  specifies  Beaumont  crude 
petroleum  in  which  to  dip  cattle.    No  other  oil  or  solution 
is  recommended.     Other  treatment  than  dipping  in  Beau- 
mont crude  petroleum  may  be  permitted  if  approved  by  the 
Secretary  of  Agriculture  and  given  under  the  supervision 
of  an  inspector  of  the  Bureau  of  Animal  Industry.     Regu- 
lation 17  applies  wholly  to  cattle,  except  the  last  clause, 
which  provides  that  inter-State  movement  of  horses  and 
mules  infested  with  ticks  may  be  made  only  in  accordance 
with  the  regulations  and  rules  governing  inter-State  move- 
ment of  tick-infested  cattle.     Appellee  was  subject  to  the 
control  and  supervision  of  the  Bureau  of  Animal  Industry 
and  the  regulations  adopted  and  promulgated  in  pursuance 
of  the  act  of  Congress  for  the  purpose  of  carrying  out  the 
provisions  of  said  act.     While  it  was  not  obliged  by  law 
to  make  provision  for  dipping  infested  animals,  as  it  was 
not  engaged  in  the  business  of  buying  and  selling  stock,  it 
was  unquestionably  a  convenience  to  appellee's  patrons  who 
shipped  stock  to  it  and  those  who  purchased  the  stock,  and 
appellee  would  not  be  guilty  of  negligence  if  it  obeyed  the 
rules  and  regulations  of  the  government.    The  oil  in  which 
appellants'  horses  were  dipped  was  not  Beaumont  crude  pe- 
troleum but  was  crude  petroleum  from  the  Chanute,  Kan- 
sas, oil  district,  and  differed  in  specific  gravity  and  in  other 
respects  from  Beaumont  oil.     Representatives  of  the  appel- 
lee testified  they  procured  Chanute  oil  by  direction  of  Dr. 
Clancy,  who  was  an  inspector  of  the  Bureau  of  Animal  In- 
dustry at  appellee's  yards,  and  Dr.  Clancy  testified  to  the 
same  effect.     Previous  to  dipping  appellants'  horses  appel- 
lee had  dipped  cattle  in  the  same  oil  but  had  dipped  only 
two  horses  in  it.    We  do  not  think  Dr.  Clancy,  or  any  other 
inspector  of  the  Bureau  of  Animal  Industry,  had  any  au- 
thority to  relieve  appellee  from  the  obligation  to  obey  the 
regulations  of  the  government.    Counsel  for  appellee  insist 
these  regulations  have  the  force  of  law.     If  this  is  true, 
they  could  not  be  suspended  or  altered  by  an  agent  ap- 
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pointed  to  see  to  their  enforcement  and  observance.  If  ap- 
pellee failed  to  obey  the  regulations  adopted  by  the  govern- 
ment for  dipping  animals,  those  regulations  would  not  be  a 
protection  to  it.  As  we  interpret  regulation  17,  if  Beaumont 
crude  petroleum  is  not  used,  no  other  method  of  treatment 
is  authorized  unless  approved  by  the  Secretary  of  Agricul- 
ture, and  we  find  no  warrant  for  the  use  of  a  different  oil 
or  a  different  method  by  direction  of  an  inspector. 

Appellee  introduced  in  evidence  what  is  called  a  "ser- 
vice announcement"  of  the  Bureau  of  Animal  Industry, 
which  is  as  follows : 

"Crude  oil  for  dipping  cattle, — Inspectors  having  charge 
of  official  dipping  of  cattle  may,  upon  request  of  the  owner, 
permit  the  use  of  crude  petroleums  which  do  not  strictly 
conform  to  the  specifications  of  the  department  wath  re- 
spect to  boiling  point,  gravity  and  sulphur  content.  In  such 
cases  it  must  be  explained  to  the  owner  that  the  depart- 
ment, as  in  all  other  cases,  assumes  no  responsibility  for 
the  effect  of  such  oils  upon  the  cattle  or  upon  the  disease. 
If  such  dippings  are  carried  out,  the  cattle  should  not  be 
passed  by  the  inspector  until  he  has  assured  himself  that 
the  treatment  is  efficacious.  In  addition  the  inspector  should 
forward  a  quart  of  the  oil  used,  to  the  Biochemic  Division, 
Bureau  of  Animal  Industry,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C,  together  with  a  report  showing 
the  effect  of  the  oil  on  the  cattle  clnd  on  the  ticks  or  scab 
mites,  as  the  case  may  be.*' 

This  was  authority  to  the  inspector  having  charge  of 
dipping  cattle,  upon  request  of  the  owner,  to  permit  the  use 
of  crude  petroleum  not  conforming  to  the  specifications  of 
the  department,  after  first  explaining  to  the  owner  that  the 
department  assumed  no  responsibility  for  the  effect  of  such 
oils  upon  the  cattle  or  upon  the  disease.  It  does  not  ap- 
pear from  the  testimony  that  appellants  ever  made  a  re- 
quest of  an  inspector  about  dipping  the  horses.  One  of 
them,  McGilton,  talked  to  appellee's  foreman  and  made  a 
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contract  with  him  and  the  price  to  be  paid,  but  he  testifies 
he  told  appellee's  foreman  he  did  not  want  them  dipped  if 
it  would  injure  them;  that  the  foreman  replied  they  dipped 
cattle  all  the  time;  that  it  did  not  injure  them  and  would 
not  injure  the  colts.  He  further  testified  he  knew  nothing 
about  the  nature  of  the  oil  in  which  the  horses  were  dipped 
and  did  not  know  whether  it  would  injure  them.  He  stood 
by  and  saw  the  horses  dipped  and  rendered  some  assistance. 
The  dipping  was  superintended  by  one  of  the  government 
inspectors  in  appellee's  yards.  If  it  had  been  admitted,  or 
if  the  uncontradicted  evidence  showed,  that  Chanute  oil 
was  used  with  the  knowledge  and  permission  of  appellants, 
in  accordance  wath  the  service  announcement  above  quoted, 
that  announcement  would  have  been  a  protection  to  appel- 
lee, but  this  was  not  admitted  nor  shown  to  be  a  fact  by 
the  uncontradicted  testimony.  According  to  the  proof,  the 
oil  had  the  effect  of  closing  the  pores  in  the  skins  of  the 
horses,  obstructing  the  operation  of  the  sweat  glands  and 
causing  disease  inthe  kidneys.  The  same  oil  does  not  have 
the  same  effect  on  cattle,  as  the  pores  in  their  skins  and 
their  sweat  glands  are  not  like  those  of  horses. 

The  evidence  tends  to  show  that  appellee  adopted  an  oil 
not  designated  by  the  government  regulation  nor  approved 
by  the  Secretary  of  Agriculture,  and  appellants'  evidence  is 
that  they  knew  nothing  about  the  character  of  the  oil  and 
made  no  request  for  the  particular  oil  used.  We  think, 
therefore,  it  was  a  question  for  submission  to  the  jury 
whether,  under  all  the  evidence,  appellee  w^as  guilty  of  the 
negligence  charged.  It  was  error,  therefore,  for  the  trial 
court  to  direct  a  verdict,  and  the  Appellate  Court  erred  in 
affirming  the  judgment. 

The  judgments  of  the  Appellate  Court  and  trial  court 
are  reversed  and  the  cause  remanded  to  the  circuit  court  of 
St.  Clair  county.  Reversed  and  remarked. 
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Benjamin  F.  Straus,  Appellee,  vs.  The  Citizens'  State 

Bank  of  Elm  hurst.  Appellant. 

Opinion  filed  April  i8,  ipj2. 

1.  Appeals  and  errors — Supreme  Court  is  bound  by  facts  as 
found  by  Appellate  Court's  judgment.  A  finding  in  the  judgment 
of  the  Appellate  Court  that  a  certain  note  was  executed  by  the 
maker  without  consideration  and  was  executed  by  him  and  re- 
ceived by  the  holder  upon  an  agreement  that  the  maker  should 
never  be  called  upon  to  pay  it,  is  a  finding  of  an  ultimate  fact 
which  the  Supreme  Court  is  bound  to  accept  as  true. 

2.  Bills  and  notes — when  a  note  is  invalid  in  hands  of  payee. 
A  note  executed  without  consideration  and  received  by  the  payee 
upon  an  agreement  that  the  maker  should  never  be  called  upon 
to  pay  the  same  is  invalid  in  the  hands  of  the  payee  and  cannot 
be  enforced  by  him  against  the  maker. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  DuPage  county;  the  Hon.  Mazzini  SlussER.  Judge, 
presiding. 

R.  S.  Egan,  and  S.  L.  Rathje,  for  appellant. 

Bowles  &  Bowles,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  action  of  assumpsit  commenced  by  Benjamin 
P.  Straus  against  the  Citizens'  State  Bank  of  Elmhurst,  in 
the  circuit  court  of  DuPage  county.  The  defendant  below 
filed  the  general  issue,  together  with  a  plea  of  set-oflf,  and 
also  notice  of  set-off,  but  the  case  was  finally  tried  upon  a 
stipulation  that  any  proper  evidence  might  be  introduced  by 
either  party,  without  reference  to  the  form  of  the  plead- 
ings. A  jury  was  waived  and  a  judgment  was  rendered 
against  the  plaintiff  below  for  the  amount  claimed  as  a  set- 
off, less  the  amount  of  plaintiff's  claim  against  the  bank. 
The  amount  of  the  judgment  against  plaintiff  below  was 
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$2804.76.  Upon  an  appeal  by  Straus  to  the  Appellate 
Court  for  the  Second  District  the  judgment  of  the  circuit 
court  was  reversed  and  a  judgment  was  rendered  in  that 
court  in  favor  of  the  plaintiff  below  for  $1095.  The  case 
comes  to  this  court  upon  a  certificate  of  importance. 

The  only  matter  in  relation  to  which  any  question  has 
ever  been  raised  relates  to  the  matter  relied  upon  by  appel- 
lant as  a  set-off  to  appellee's  claim.  The  counter-claim  of 
the  bank  against  Straus  was  based  on  a  promissory  note  for 
$3500  executed  by  Straus  on  October  30,  1908.  The  final 
judgment  in  the  Appellate  Court  was  the  result  of  finding 
the  facts  different  from  the  trial  court.  The  facts  as  found 
by  the  Appellate  Court  and  incorporated  in  its  final  judg- 
ment are  as  follows:  "We  find  that  the  Citizens'  State 
Bank  of  Elmhurst,  appellee,  is  indebted  to  B.  F.  Straus,  ap- 
pellant, for  the  balance  due  upon  an  oral  loan  of  money,  in 
the  sum  of  $1095,  and  that  said  Straus  is  not  indebted  to 
said  bank  upon  the  note  relied  upon  in  the  plea  of  set-off 
because  said  note  was  executed  by  Straus  without  consid- 
eration and  was  executed  by  Straus  and  received  by  the 
bank  upon  an  agreement  that  Straus  should  never  be  called 
upon  to  pay  the  note,  and  it  therefore  is  not  enforcible 
against  him  at  the  hands  of  the  bank." 

The  facts  as  found  by  the  Appellate  Court,  in  so  far  as 
they  apply  to  the  $3500  note  relied  upon  in  the  plea  of  set- 
off, are,  that  said  note  was  executed  without  any  consider- 
ation and  was  received  by  appellant  upon  an  agreement 
that  appellee  should  never  be  called  upon  to  pay  the  same. 
We  are  bound  by  the  facts  as  recited  in  the  final  judgment 
of  the  Appellate  Court.  The  only  question  that  is  open 
for  consideration  in  this  court  is  whether  the  law  was  prop- 
erly applied  to  the  facts  as  found  by  the  Appellate  Court. 
If  the  note  relied  on  as  a  set-off  was  made,  executed  and 
delivered  to  the  bank  without  any  consideration  and  upon 
the  agreement  that  appellee  should  never  be  required  to  pay 
said  note,  it  is  difficult  to  see  how  a  recovery  could  be  sus- 
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tained  by  the  bank.  If  there  was  no  consideration  for  the 
note  the  bank  cannot  be  a  holder  in  due  course  for  value. 
There  are  some  propositions  that  are  so  well  settled  and 
clear  that  any  attempt  at  argument  in  support  of  them  is  a 
useless  expenditure  of  time.  That  a  promissory  note  made 
and  executed  without  consideration  and  received  by  the 
payee  upon  an  agreement  that  the  maker  should  never  be 
called  upon  to  pay  the  same  is  invalid  in  the  hands  of  such 
payee  and  cannot  be  enforced  against  the  maker  is  a  propo- 
sition of  that  character. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Frank  Turner,  Defendant  in  Error,  vs.  The  Manufac- 
turer's AND  Consumer's  Coal  Company,  Haintiff 
in  Error. 

Opinion  filed  April  i8,  1912, 

Release — when  release  cannot  he  impeached  in  action  at  law. 
If  a  party  is  mentally  incompetent  to  know  what  he  is  doing  or 
is  deceived  or  tricked  into  signing  a  release  when  he  thought  he 
was  signing  something  else,  such  facts  may  be  shown  in  his  action 
at  law  for  damages,  and  the  release  is  not  a  bar  to  the  action ;  but 
if  he  is  mentally  capable  of  knowing  and  understanding  what  he 
is  doing,  and  does  know  and  understand  that  he  is  making  a  set- 
tlement of  his  claim  for  damages,  the  release  must  be  set  aside  in 
equity  before  an  action  at  law  for  damages  can  be  maintained. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  William  C.  Johns, 
Judge,  presiding. 

F.  J.  Canty,  Leforgee,  Vail  &  Miller,  and  George 
W.  Miller,  for  plaintiff  in  error. 

McGiNLEY  &  Wiley,  for  defendant  in  error. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  case  is  brought  to  this  court  upon  a  writ  of  cer- 
tiorari to  review  the  judgment  of  the  Appellate  Court  for 
the  Third  District  affirming  a  judgment  of  the  circuit  court 
of  Macon  county  in  an  action  brought  by  defendant  in  er- 
ror to  recover  damages  from  plaintiff  in  error  for  injuries 
received  in  the  coal  mine  of  plaintiff  in  error.  The  first 
three  counts  of  the  declaration  are  for  common  law  negli- 
gence, and  charged  that  plaintiff  in  error  negligently  failed 
and  refused  to  furnish  defendant  in  error  w^ith  a  safe  place 
to  work;  that  plaintiff  in  error  negligently  permitted  large 
quantities  of  gas  to  accumulate  in  its  mine,  of  which  de- 
fendant in  error  was  ignorant,  and  that  while  he  was  in  the 
exercise  of  due  care  for  his  own  safety  he  was  severely 
burned  by  an  explosion,  caused  by  his  lamp  coming  in  con- 
tact with  the  gas.  The  other  four  counts  charge  willful 
failure  upon  the  part  of  plaintiff  in  error  to  comply  with 
certain  requirements  of  sections  i8  and  19  of  the  Mines 
and  Miners  act,  by  reason  of  which  it  is  alleged  the  injury 
occurred. 

Defendant  in  error  was  employed  in  the  mine  of  plain- 
tiff in  error  as  a  "roustabout"  or  "company  man,"  and  was 
engaged  in  cleaning  up  roads,  tracks  and  passageways.  At 
the  time  of  his  injury  he  was  working  on  the  night  shift, 
and  he  and  his  buddy,  Tanzius,  were  directed  by  plaintiff  in 
error's  foreman  to  clean  up  a  fall  that  had  occurred  some 
time  previous  in  the 'third  south  off  the  main  entry.  Near 
the  place  where  the  fall  occurred  was  the  first  room  of 
the  third  south  off  the  fifth  west  passageway,  which  was  no 
longer  used  for  mining  purposes.  After  filling  one  or  two 
places  in  other  parts  of  the  mine,  defendant  in  error  and 
Tanzius  selected  this  room  as  the  next  place  in  which  to 
throw  the  refuse,  or  "gob."  The  room  had  been  excavated 
a  distance  of  about  one  hundred  and  twenty-five  feet  and 
rails  had  been  laid  from  the  entry  to  the  face  of  the  coal. 
About  two  or  three 'months  prior  to  the  injury  of  defend- 
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ant  in  error  a  fall  occurred  in  the  roof  of  this  room,  leav- 
ing a  pocket  in  the  roof,  in  which  gas  accumulated.  The 
.room  was  abandoned  for  digging  coal  and  was  partially 
filled,  next  to  the  face  of  the  coal,  with  slate,  stone  and  dirt. 
About  two  weeks  before  the  injury  the  rails  were  removed 
from  the  room  except  from  sixteen  to  twenty  feet  at  the 
entrance  and  a  tie  was  placed  across  the  end  of  the  track. 
The  distance  from  the  end  of  the  track  to  the  hole  in  the 
roof  was  variou3ly  estimated  by  the  witnesses  at  from  thirty 
to  seventy  feet.  The  mine  manager  wrote  on  the  tie,  with 
chalk,  "Gas  in  the  hole;  don't  go  by  this  tie."  The  word 
"gas,"  and  according  to  the  testimony  of  the  mine  manager 
the  word  "dangerous,"  also,  were  written  on  a  slab  or  cap- 
piece  at  the  neck  or  entrance  to  the  room.  At  about  four 
or  five  o'clock  on  the  morning  of  the  29th  of  October,  1907, 
defendant  in  error  and  his  buddy,  Tanzius,  pushed  a  car 
loaded  with  gob  into  said  room  i  as  far  as  the  end  of  the 
rails,  removed  the  tie  that  had  been  placed  across  the  end 
of  the  rails,  and  defendant  in  error  stepped  into  the  room 
beyond  the  end  of  the  rails  and  began  unloading  the  car 
while  Tanzius  returned  to  load  another  car.  To  unload  the 
car  defendant  in  error  testified  he  stood  at  the  end  of  the 
car  farthest  in  the  room,  and  when  he  lifted  a  shovelful  of 
dirt  from  the  car  he  stepped  four  or  five  feet  further  into 
the  room  and  threw  the  dirt 'as  far  as  he  could.  While 
thus  engaged  the  explosion  occurred,  seriously  burning  and 
injuring  him. 

At  the  close  of  the  evidence  for  defendant  in  error  the 
plaintiff  in  error  moved  the  court  to  direct  a  verdict  in  its 
favor,  and  again  made  the  same  motion  at  the  conclusion 
of  all  the  evidence.  These  motions  w^ere  denied.  The  jury 
found  for  defendant  in  error,  and  the  court  overruled  a  mo- 
tion for  a  new  trial  and  rendered  judgment  on  the  verdict, 
which  judgment  was  affirmed  by  the  Appellate  Court. 

The  principal  errors  assigned  are  upon  the  action  of  the 
court  in  denying  plaintiff  in  error's  motions  to  direct  a  ver- 
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diet,  the  rulings  of  the  court  on  the  admission  and  exclusion 
of  testimony,  and  in  giving  and  refusing  instructions.  In 
the  view  we  take  of  this  case  it  is  unnecessary  to  determine 
whether  defendant  in  error  made  a  case  by  his  proof  that 
would,  in  the  absence  of  a  release  of  the  cause  of  action, 
have  justified  submission  of  it  to  a  jury,  or  to  pass  upon 
the  errors  assigned  upon  the  court's  action  in  admitting  and 
rejecting  testimony  or  giving  and  refusing  instructions,  ex- 
cept as  hereinafter  mentioned. 

On  the  trial  of  the  case  plaintiff  in  error  introduced  in 
evidence  a  release  and  settlement  of  the  cause  of  action. 
The  release  is  as  follows : 

"I,  Frank  Turner,  hereby  acknowledge  payment  to  me  in  hand 
this  day  by  Manufacturers'  and  Consumers'  Coal  Co.  of  the  sum 
of  four  hundred  eighty-seven  50/100  dollars,  in  full  settlement  of 
all  my  claims  or  demands  which  I*now  have  or  hereafter  may  have 
against  the  said  payor  Manufacturers*  and  Consumers'  Co.  on  ac- 
count of  an  accident  which  occurred  to  me  on  or  about  the  29th 
of  October,  1907,  causing  injury  to  me. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
this  eleventh  day  of  January,  1908. 

"Witness  tny  mark.  p^^^^  ^  ^^^^^^     ^g^,  ^ 

mark 

Witnesses  to  Frank  Turner's  mark:     John  Muncie,  Tyler  Meri- 
weather. 

"The  foregoing  agreement  was  read  by  Frank  Turner,  who  said 
that  he  understood  it;  that  he  knew  that  in  signing  it  he  was 
signing  away  his  right  to  further  claim  for  the  injuries  therein  re- 
ferred to;  that  he  was  satisfied  with  the  settlement,  and  that  he 
signed  it  of  his  own  free  will. 

O.  K.— M.  &  C.  Lewis  OvErholt, 

John  Muncie, 
Tyler  Meriweather." 

To  impeach  the  release  defendant  in  error  attempted  to 
show  that  when  he  sigfned  it  his  mental  condition  was  such 
that  he  did  not  know  and  understand  what  he  was. doing 
or  what  he  signed.  Defendant  in  error  and  four  witnesses 
testified  uix)n  this  subject,  but  the  testimony  of  three  of 
said  witnesses  was  stricken  out  by  the  court  and  the  jury 
were  told  to  disregard  it.     Defendant  in  error  (who  will 
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be  referred  to  in  the  testimony  as  Turner)  testified,  on  di- 
rect examination,  that  after  being  injured  he  was  taken  to 
St.  Mary's  Hospital.  He  first  remembered  being  attended 
by  Dr.  Meriweather  two  weeks  afterward,  and  the  doctor 
continued  to  attend  him  until  June  2.  The  only  thing  he 
remembered  happening  the  day  the  release  w-as  signed  was 
a  knock  at  his  door,  and  Overholt,  (the  plaintiff  in  error's 
superintendent,)  Dr.  Meriweather  and  a  man  named  Mun- 
cie  came  into  the  room.  The  Sister  attending  him  as  nurse 
stepped  outside  into  the  hall.  Overholt  asked  him  how  he 
was  feeling,  and  he  replied  not  very  w-ell ;  that  his  ears  were 
bothering  him,  and  one  of  them  had  been  lanced  about  thir- 
teen times.  He  testified  his  face  and  hands  were  bandaged, 
his  eyes  covered  and  he  was  in  bed;  that  before  that  he 
had  been  sitting  up  once  or  twice,  about  an  hour  at  a  time. 
Overholt  said  he  had  a  paper  he  wanted  him  to  sign ;  that 
the  company  was  not  liable  for  the  accident  that  happened 
to  him,  but  would  pay  his  hospital  and  doctor  bills  for  five 
months  longer,  give  him  transportation  to  his  home  in  Can- 
ada and  return,  and  give  him  a  job  when  he  came  back. 
Turner  said  he  was  not  in  a  condition  to  see  or  read  at 
the  time  and  does  not  remember  seeing  the  paper;  that 
Overholt,  Dr.  Meriweather  and  Muncie  were  there  about  an 
hour  and  a  half;  that  he  was  sometimes  in  a  condition  to 
hear  readily  everything  going  on  in  the  room.  They  read 
the  paper  over  to  him  once,  but  he  could  not  hear  and  un- 
derstand everything  that  was  read.  He  was  able  to  read 
and  write  before  he  was  injured  but  could  not  do  so  the 
day  the  paper  was  signed.  He  was  suffering  a  good  deal 
and  was  not  in  a  condition  to  transact  the  ordinary  business 
of  life.  On  cross-examination  he  testified  he  was  in  the  hos- 
pital two  months  and  a  half  before  the  release  was  signed. 
Overholt  had  been  to  see  him  once,  three  or  four  days  be- 
fore he  brought  the  paper.  Another  man  was  with  Over- 
holt. They  stayed  about  an  hour  and  talked  with  him- about 
a  settlement  with  the  coal  company.     He  told  them  he  was 
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not  ready  to  settle  and  refused  to  make  a  settlement.  The 
day  the  settlement  was  made  Overholt  started  the  conver- 
sation. He  said  he  had  come  down  to  make  a  settlement; 
that  the  coal  company  did  not  regard  itself  in  any  way 
liable,  and  told  Turner  what  he  would  give  him.  Turner 
testified  it  seemed  to  him  he  at  first  told  Overholt  the  offer 
was  not  enough.  Overholt  offered  him  more  on  that  occa- 
sion than  he  did  a  few  days  before,  but  Turner  still  said  it 
was  not  enough.  Overholt  read  the  paper,  and  Turner  said 
it  seemed  to  him  Overholt  wanted  him  to  sign  it.  Dr.  Meri- 
weather  went  out  of  the  room,  and  at  the  time  he  left  the 
room  Turner  had  not  agreed  to  a  settlement.  Muncie  re- 
mained in  the  room.  Overholt  continued  talking  about  a 
settlement  and  Turner  refused  to  make  it.  Overholt  said  in 
his  opinion  the  company  was  not  liable.  Turner  asked  to 
talk  to  the  Sister  who  was  caring  for  him,  about  it.  She 
came  into  the  room.  He  told  her  what  the  parties  wanted 
and  asked  her  whether  he  would  better  sign  up  and  settle, 
but  docs  not  remember  what  she  said  nor  what  he  then  said 
to  Overholt,  but  it  seemed  to  him  he  indicated  in  some 
manner  that  he  would  settle.  He  couldn't  tell  whether  the 
paper  was  read  to  him  when  the  Sister  was  in  the  room  or 
whether  she  was  present  when  he  signed  it.  It  was  read  to 
him  once  and  he  put  his  mark  on  the  paper.  He  did  not 
remember  whether  it  w^as  done  with  a  pen  or  pencil  nor 
who  was  in  the  room  when  he  signed  it.  The  three  parties 
mentioned  were  there  about  an  hour  and  a  half,  and  all  the 
time  one  or  more  of  them  were  talking  to  him  trying  to 
effect  a  settlement  and  requesting  him  to  make  a  settlement 
and  sign  the  paper.  He  did  not  think  he  told  Overholt  he 
did  not  understand  the  i>aper  when  it  was  read  to  him  or 
ask  him  any  questions  about  it.  The  paper  read  to  him,  if 
he  was  not  mistaken,  had  the  same  w^ords  in  it  as  the  paper 
read  to  the  jury  on  the  trial.  On  re-direct  examination  he 
testified  his  memory  was  pretty  poor  at  the  time  the  release 
was  signed ;   that  Dr.  Meriweather  came  to  the  end  of  the 
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bed  while  Overholt  was  talking,  and  said :  "Where  am  I  to 
get  my  money  out  of  this?  You  have  got  to  sign  this  paper 
or  I  will  quit  waiting  on  you,"  to  which  he  made  no  reply. 

John  W.  Preihs  testified  he  visited  Turner  some  time  in 
December  and  again  January  9.  He  described  Turner's  ap- 
pearance and  physical  condition  on  his  first  visit  and  said 
he  put  several  questions  to  him  but  received  no  reply.  He 
would  grunt  or  make  a  motion,  but  witness  could  not  un- 
derstand him.  On  the  second  visit  his  physical  condition 
did  not  seem  improved.  The  witness  asked  Turner  several 
questions,  but  his  condition  was  such  the  witness  thought  he 
was  unable  to  transact  any  business.  Witness  did  not  think 
at  that  time  he  was  competent  to  understand  the  nature  of 
the  release  and  all  its  terms  and  conditions.  All  he  had  to 
judge  his  mental  condition  by  was  his  appearance,  utter- 
ances or  groans.  He  said  nothing  the  witness  could  under- 
stand and  witness  could  not  be  positive  as  to  the  condition 
of  his  mind. 

If  defendant  in  error  was  mentally  capable  of  knowing 
and  understanding  what  he  was  doing  and  did  know  he 
signed  a  release  it  could  not  be  impeached  in  an  action  at 
law,  but  a  cotu"t  of  equity  would  have  to  be  resorted  to  to 
impeach  the  release  before  the  action  at  law  could  be  prose- 
cuted. If  he  was  mentally  incompetent  of  knowing  what 
he  was  doing  or  was  deceived  or  tricked  into  signing  the 
release  when  he  thought  he  was  signing  something  else,  this 
could  be  shown  in  an  action  at  law  and  would  not  be  a  bar. 
(Papke  V.  Hammond  Co.  192  111.  631,  and  cases  there  cited; 
Gerard  v.  St.  Louis  Car  Wheel  Co.  123  Mo.  358;  45  Am. 
St.  Rep.  556;  Chicago  West  Division  Railway  Co,  v.  Mills, 
105  III  63.)  Here  there  was  no  attempt  to  show  defendant 
in  error  was  induced  by  misrepresentation  of  the  nature  and 
character  of  the  instrument,  or  by  any  trick  or  deception, 
to  sign  the  release  under  the  belief  that  it  was  something 
else,  but  the  court  erroneously  submitted  this  question  to 
the  jury  by  a  special  interrogatory  and  the  jury  answered 
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that  it  was  so  procured.  Overholt,  Dr.  Meriweather  and 
Muncie  testified  in  the  most  direct  terms  of  the  soundness 
of  mind  of  defendant  in  error;  that  he  conversed  intelli- 
gently about  the  settlement  and  release  and  fully  understood 
what  he  was  doing ;  that  he  acted  voluntarily  and  willingly, 
and  they  deny  that  Dr.  Meriweather  threatened  to  quit 
treating  him  if  he  did  not  settle.  But  we  think  the  testi- 
mony of  defendant  in  error  himself  conclusively  shows  he 
signed  the  paper  as  a  settlement  of  any  claim  he  had  against 
plaintiff  in  error  for  his  injury  and  knew  and  imderstood 
what  he  was  signing  at  the  time.  Upon  that  question  the 
evidence  cannot  be  said  to  be  in  conflict.  It  is  true,  he  was 
severely  injured  and  was  in  a  distressing  physical  condition 
when  the  release  was  signed,  but  no  other  understanding 
can  be  reasonably  gained  from  his  own  testimony  than  that 
he  knew  he  was  making  a  settlement  of  any  claim  he  might 
have  against  plaintiff  in  error.  Under  all  the  authorities, 
then,  the  release  would  be  a  bar  to  the  action.  If  there  had 
been  any  evidence  tending  to  show  lack  of  mental  capacity 
in  defendant  in  error  to  understand  what  he  was  doing,  then 
the  question  would  have  been  one  of  fact  for  submission 
to  the  jury;  (Chicago  City  Railway  Co.  v.  Uhter,  212  111. 
174;)  but  where,  as  here,  it  is  shown  by  the  releasor's  own 
testimony  that  he  did  understand  what  he  was  signing  and 
that  it  was  a  settlement  of  his  claim,  no  question  of  fact 
is  raised  for  determination  by  the  jury,  and  under  the  evi- 
dence in  this  record  plaintiff  in  error  was  entitled  to  have 
the  jury  so  instructed. 

The  judgments  of  the  Appellate  and  circuit  courts  are 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Iprfli'l!.]  Weihe  v.  Lorenz.  195 

WiLUAM  O.  Weihe,  Appellant,  vs.  John  Lorenz, 

Appellee. 

Opinion  filed  April  i8,  ipi2. 

1.  Desds — rule  where  deed  describes  only  one  of  several  tracts 
conveyed  by  former  deed.  Where  a  deed  conveys  two  or  more 
tracts  of  land  by  separate  descriptions,  a  subsequent  deed  or  mort- 
gage which  describes  but  one  of  such  tracts  will  convey  only  that 
tract  even  though  the  instrument  recites  that  it  is  the  same  land 
conveyed  by  the  former  deed,  and  in  such  case  the  title  to  the  tract 
or  tracts  undescribed  is  not  affected  by  the  conveyance. 

2.  Same — when  deed  conveys  the  fee  and  not  a  mere  easement. 
A  deed  conveying  a  certain  tract  of  land  by  metes  and  bounds,  fol- 
lowing which  description  is  the  recital,  "I  also  give  ten  feet  wide 
adjoining  on  the  south  of  this  tract,  or  the  strip  between  this  tract 
and  the  alley  I  gave  in  my  deed  of  September  3,  1881,  to  John 
Lorenz,  for  alley  purposes,'*  conveys  the  fee  of  the  strip  to  the 
grantee  even  though  the  words  "for  alley  purposes*'  be  construed 
as  referring  to  such  strip,  and  in  such  case  the  grantor  has  no  in- 
terest remaining  therein  which  he  can  convey  to  another. 

Appeal  from  the  Circuit  Court  of  Washington  county ; 
the  Hon.  A.  D.  Rodenberg,  Judge,  presiding. 

James  A.  Watts,  for  appellant. 

Vernor  &  Vernor,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  is  from  a  judgment  in  favor  of  the  defend- 
ant in  an  action  of  ejectment.  The  premises  in  controversy 
are  a  part  of  lot  7,  in  section  24,  town  2,  south,  range  3, 
west,  in  Washington  county.  That  lot  was  232  feet  wide 
north  and  south  and  580  feet  long  east  and  west,  and  was 
owned  prior  to  September  3,  1881,  by  John  Huegely.  On 
that  day  he  conveyed  to  the  appellee,  John  Lorenz,  a  part 
of  the  lot,  thus  described :  "Beginning  at  the  south-west 
comer  of  lot  7,  in  section  24,  town  2,  south,  range  3,  west ; 
thence  north  along  Kaskaskia  street  106  feet;    thence  east 
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163  feet;  thence  south  106  feet;  thence  along  the  street 
163  feet  to  the  place  of  beginning;  and  also  give  10  feet 
adjoining  on  the  north  of  said  tract  for  alley  purposes." 

On  September  18,  1883,  Huegely  conveyed  to  Henry 
Altmansberger  a  part  of  the  lot,  described  as  follows: 
"Beginning  at  the  north-west  comer  of  said  lot  7;  thence 
south  on  the  east  line  of  Kaskaskia  street  106  feet;  thence 
east  parallel  with  the  north  line  of  said  lot  7  163  feet; 
thence  north  parallel  with  Kaskaskia  street  106  feet;  thence 
west  on  the  south  line  of  Third  street,  between  said  lot  7 
and  Burns  Bros.'  addition,  to  the  place  of  beginning,  163 
feet.  I  also  give  ten  feet  wide  adjoining  on  the  south  of 
this  tract,  or  the  strip  between  this  tract  and  the  alley  I 
gave  in  my  deed  of  September  3,  1881,  to  John  Lorenz, 
for  alley  purposes." 

Altmansberger,  on  November  26,  1883,  executed  a 
mortgage  on  the  following  described  real  estate:  "Part 
of  lot  7,  in  section  24,  in  township  2,  south,  range  3,  west 
of  the  third  principal  meridian,  beginning  at  the  north-west 
comer  of  said  lot  7 ;  thence  south  on  the  east  line  of  Kas- 
kaskia street  106  feet;  thence  east  parallel  with  the  north 
line  of  said  lot  7  163  feet;  thence  north  parallel  with  Kas- 
kaskia street  106  feet;  thence  west  on  the  south  line  of 
Third  street,  between  said  lot  7  and  Burns  Bros.'  addition, 
to  the  place  of  beginning,  163  feet, — ^being  the  same  land 
conveyed  to  Henry  Altmansberger  by  John  Huegely  and 
wife  by  warranty  deed  dated  September  18,  1883,  and  re- 
corded in  book  71,  page  75,  of  the  records  of  Washington 
county,  Illinois."  This  mortgage  was  foreclosed,  and  the 
appellant,  William  O,  Weihe,  has  succeeded  to  the  title  con- 
veyed by  It.  On  August  18,  19 10,  Huegely  executed  to 
the  appellant  a  quit-claim  deed  for  part  of  lot  7,  describ- 
ing the  same  as  in  the  first  tract  mentioned  in  his  deed  of 
September  t8,  1883,  to  Altmansberger,  except  that  it  was 
124  feet  wide  instead  of  106  feet. 
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The  premises  for  the  recovery  of  which  this  action  is 
brought  are  described  in  the  declaration  as  follows:  "Be- 
ginning at  a  point  in  the  east  line  of  Kaskaskia  street,  in 
the  city  of  Nashville,  Illinois,  397  feet  north  of  the  south- 
west comer  of  John  Huegely's  addition  to  the  city  of  Nash- 
ville, Illinois,  and  running  thence  east  163  feet;  thence 
north  10  feet;  thence  west  163  feet;  thence  south  to  the 
place  of  beginning, — being  the  10  feet  of  ground  immedi- 
ately north  and  adjoining  the  10  feet  of  ground  over  which 
an  alleyway  was  given  to  John  Lorenz  by  deed  from  John 
Huegely,  dated  September  3,  1881,  recorded  in  book  66, 
page  70,  records  of  Washington  county,  Illinois."  The 
evidence  shows  that  the  point  in  the  east  line  of  Kaskas- 
kia street  397  feet  north  of  the  south-west  comer  of  John 
Huegely's  addition  is  116  feet  north  of  the  south-west  cor- 
ner  of  lot  7. 

The  appellant  failed  to  show  any  title  to  the  premises 
claimed,  and  it  will  therefore  be  .unnecessary  to  consider 
any  other  question.  Huegely  conveyed  the  premises  by  his 
deed  to^Altmansberger.  The  latter  omitted  them  from  his 
mortgage.  It- is  true  that  the  description  in  the  mortgage 
is  followed  by  the  words,  "being  the  same  land  conveyed  to 
Henry  Altmansberger  by  John  Huegely  and  wife  by  war- 
ranty deed,"  etc. ;  but  that  deed  described  two  tracts  while 
the  mortgage  described  but  one,  and  the  effect  of  the  words 
added  was  only  to  identi  f y  the  tract  described  as  being  that 
mentioned  in  the  deed,  and  not  to  enlarge  the  premises  con- 
veyed by  the  addition  of  another  tract  not  previously  de- 
scribed. The  title,  therefore,  remained  in  Altmansberger, 
and  as  Huegely  had  already  conveyed  it,  his  subsequent 
deed  to  the  appellant  was  of  no  effect. 

The  appellant  insists  that  the  added  clause  makes  the 
whole  description  in  the  deed  referred  to,  a  part  of  the 
mortgage.  We  do  not  agree  with  this  position.  Where  a 
deed  conveys  several  tracts  of  land  by  different  descrip- 
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tions,  a  subsequent  deed  which  describes  only  one  of  the 
tracts,  adding  that  it  is  the  same  land  conveyed  by  the  prior 
deed,  conveys  only  the  tract  described  and  not  the  other 
tracts.  The  reference,  in  such  case,  must  be  held  to  be 
made  for  the  purpose  of  avoiding  the  effect  of  any  inad- 
vertent mistake  which  may  have  been  made  in  the  descrip- 
tion of  the  particular  tract. 

It  is  also  urged  that  Huegely's  deed  conveyed  to  Alt- 
niansberger  only  an  easement  appurtenant  to  the  larger 
tract;  that  this  easement  passed  to  the  appellant  by  the 
conveyance  of  the  latter  tract,  and  that  the  fee  retained  by 
Huegely  passed  to  the  appellant  by  Huegely's  subsequent 
deed  to  him.  The  deed  conveyed  the  fee  to  Altmansberger. 
Even  if  the  words  "for  alley  purposes"  refer  to  the  con- 
veyance to  Altmansberger  and  not  to  that  to  Lorenz,  they 
do  not  limit  the  estate  granted.  Supervisors  of  Warren 
County  V.  Patterson,  56  111.  11 1 ;  Downen  v.  Rayburn,  214 

la.  342.  Judgment  affirmed. 


Forest  L.  Buck,  Defendant  in  Error,  vs.  The  Citizens' 
CoAi.  Mining  Company,  Plaintiff  in  Error. 

Opinion  Hied  April  18,  ipj2. 

1.  Default — a  default  admits  every  material  and  traversable 
fact  alleged,  A  default  admits  every  material  and  traversable  fact 
alleged  in  the  declaration,  and  while  a  judgment  by  default  can 
not  be  sustained  if  the  declaration  states  no  cause  of  action,  yet 
the  mere  fact  that  the  declaration  states  the  cause  of  action  de- 
fectively and  would  be  open  to  demurrer  is  not  ground  for  re- 
versing the  judgment. 

2.  Same — one  who  voluntarily  submits  to  default  cannot  insist 
on  technical  refinements  in  construing  declaration.  A  defendant 
who  voluntarily  suffers  a  default  impliedly  admits  that  the  demand 
against  him  is  just  and  that  he  has  no  defense,  and  he  is  not  en- 
titled to  claim  the  benefit  of  technical  refinements  in  construing 
the  language  of  the  declaration  in  order  to  enable  him  to  escape 
the  consequences  of  his  own  neglect. 


ifril/It]      Buck  v.  Citizens*  Coal  Mining  Co.  199 

3.  Pleading — declaration  need  not  allege  how  the  characteris- 
tics of  a  dangerous  mule  will  manifest  themselves,  A  declaration 
counting  upon  the  negligence  of  the  defendant  mining  company  in 
knowingly  furnishing  the  plaintiff  with  a  vicious,  balky  and  dan- 
gerous mule  need  not  allege  what  particular  thing  a  mule  with 
that  disposition  would  do  or  how  its  characteristics  would  mani- 
fest themselves,  and  an  allegation  that  the  mule  gave  a  sudden  jerk 
may  be  regarded,  after  default,  as  referable  to  the  former  allega- 
tions concerning  the  animal's  vicious  and  dangerous  disposition. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Sangamon  county;  the  Hon.  James  A. 
Creighton,  Judge,  presiding. 

Henry  L.  Child,  (P.  B.  Warren,  and  O.  S.  Humph- 
rey, of  counsel,)  for  plaintiff  in  error. 

C.  F.  Mortimer,  and  Oscar  J.  Putting,  for  defend- 
ant in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  action  brought  in  the  circuit  court  of  Sanga- 
mon county  at  the  March  term,  191 1,  by  Forest  L.  Buck, 
plaintiff,  by  his  next  friend,  against  the  Citizens'  Coal  Min- 
ing Company,  defendant,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  him  while  in  the 
employ  of  defendant  as  a  driver  in  one  of  its  mines.  The 
defendant  defaulted,  and  the  court,  after  hearing  the  evi- 
dence, rendered  judgment  against  it  for  $1500.  A  writ  of 
error  was  sued  out  of  the  Appellate  Court  for  the  Third 
EHstrict,  and  upon  a  hearing  in  that  court  the  judgment  of 
the  circuit  court  was  affirmed.  The  case  has  been  brought 
to  this  court  for  review  by  writ  of  certiorari. 

The  only  question  presented  for  review  is  the  sufficiency 
of  the  declaration  to  sustain  the  judgment.  The  declara- 
tion alleges  that  plaintiff  was  in  the  employ  of  defendant  as 
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a  driver  and  was  engaged  in  hauling  coal  in  coal  cars  by 
means  of  a  certain  mule;  that  it  was  the  duty  of  defend- 
ant to  exercise  reasonable  care  to  furnish  plaintiff  with  a 
reasonably  safe  mule  and  instrumentalities  with  which  to 
do  his  work,  but  that  it  negligently  and  carelessly  furnished 
him  with  a  certain  mule  named  "Kate,"  for  the  purpose  of 
hauling  coal;  "that  said  mule  was  a  mean,  vicious,  sulky, 
balky,  kicking  and  dangerous  mule  and  had  a  disposition  to 
run  away,  and  plaintiff  avers  that  upon  discovering  said 
facts,  he,  the  said  Forest  L.  Buck,  complained  to  the  de- 
fendant in  regard  to  said  mule,  but  that  the  defendant,  well 
knowing  the  disposition  and  danger  of  the  said  mule,  negli- 
gently ordered  and  directed  the  said  Forest  L.  Buck  to  con- 
tinue driving  said  certain  mule,  and  that  by  reason  thereof 
the  said  Forest  L.  Buck  did  continue  to  drive  and  use  said 
certain  mule,"  and  that  on  the  27th  day  of  October,  1910, 
while  the  plaintiff  was  in  the  performance  of  his  duties  and 
exercising  reasonable  care  for  his  own  safety,  the  mule  gave 
a  sudden  jerk,  causing  two  cars  to  come  together  with  great 
force,  striking,  crushing  and. bruising  the  plaintiff  while  be- 
tween said  cars,  thereby  injuring  him. 

That  a  default  admits  every  material  and  traversable 
fact  alleged  in  the  declaration  is  too  well  settled  to  need  the 
citation  of  authorities,  but  plaintiff  in  error  insists  the  dec- 
laration does  not  state  any  cause  of  action,  and,  admitting 
its  allegations  to  be  true,  did  not  authorize  the  court  to 
render  judgment. 

It  is  first  contended  the  declaration  does  not  allege  the 
plaintiff  in  error  knew  the  mule  was  a  mean,  vicious,  sulky, 
balky,  kicking,  dangerous  mule  and  had  a  disposition  to  run 
away;  that  the  language,  "complained  in  regard  to  said 
mule,"  and  "defendant,  well  knowing  the  disposition  and 
danger  of  the  said  mule,"  does  not  necessarily  mean  that 
the  plaintiff  complained  of  the  particular  characteristics  the 
declaration  alleges  the  mule  possessed,  and  that  while  the 
defendant  may  have  known  "the  disposition  and  danger  of 
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the  mule,"  it  does  not  follow  that  it  knew  the  mule  was 
mean,  vicious,  sulky,  balky,  kicking  and  dangerous  and  had 
a  disposition  to  run  away.  While  the  words  "complained 
in  regard  to  said  mule"  do  not  specifically  set  out  the  char- 
acteristics about  which  complaint  was  made,  when  read  in 
connection  with  the  preceding  part  of  the  sentence  we  think 
it  clear  they  refer  to  the  characteristics  there  mentioned. 

Plaintiff  in  error  further  contends  that  the  declaration 
does  not  allege  the  mule  had  the  characteristic,  and  that  the 
plaintiff  in  error  had  knowledge  thereof,  which  caused  said 
mule  to  give  a  sudden  jerk  to  the  two  cars,  and  does  not 
allege  that  the  injury  resulted  from  the  negligence  charged 
in  the  declaration.  It  was  not  essential  that  the  declara- 
tion allege  what  particular  thing  a  mule  with  a  mean,  vi- 
cious, balky,  dangerous,  run-away  disposition  would  do  or 
how  those  characteristics  would  manifest  themselves.  The 
charge,  in  substance,  is,  that  by  reason  of  those  character- 
istics the  mule  was  an  unsafe  animal  for  the  purpose  plain- 
tiff was  ordered  and  directed  to  use  it,  and  that  by  reason 
thereof  it  gave  a  sudden  jerk  at  a  time  and  under  circum- 
stances which  caused  the  injury.  Giving  a  sudden  jerk  may 
well  be  a  manifestation  of  a  mean,  vicious,  dangerous  or 
run-away  disposition. 

The  declaration  is  not  a  model  pleading,  but  the  most 
that  can  be  said  of  it  is,  that  it  is  a  defective  statement  of 
a  good  cause  of  action.  Giving  its  language  its  ordinary 
meaning  and  significance,  there  is  no  reasonable  basis  for 
saying  it  did  not  state  arty  cause  of  action,  or  that  plaintiff 
in  error  was  not  advised  by  its  allegations  of  the  nature  and 
grounds  of  the  demand  against  it.  A  party  who  voluntar- 
ily submits  to  a  default  impliedly  admits  that  the  demand 
against  him  is  just  and  that  he  has  no  defense.  (Lucas  v. 
Spencer,  27  111.  15.)  That  the  declaration  would  have  been 
obnoxious  to  demurrer  if  one  had  been  interposed  would 
not  necessarily  justify  reversal  of  a  judgment  rendered  by 
default.    (Alton  Illuminating  Co.  v.  Foulds,  190  111.  367.) 
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A  default  judgment  will  be  reversed  where  the  declaration 
states  no  cause  of  action,  but  a  defective  statement  of  a 
good  cause  of  action  is  cured  by  verdict.  Plaintiff  in  error 
having  submitted  to  a  judgment  by  default,  is  not  in  a 
position  to  ask  the  benefit  of  technical  refinement  in  con- 
struing the  language  of  the  declaration  for  the  purpose  of 
enabling  it  to  escape  the  legal  consequences  of  its  own 
neglect. 

Neither  the  settled  rules  of  law  nor  the  ends  of  justice 
require  a  reversal  of  this  judgment,  and  it  will  be  affirmed. 

Judgment  affirmed. 


Ida  p.  Wyman,  Appellee,  vs.  The  City  of  Chicago, 

Appellant. 

Opinion  Hied  April  18,  igi2. 

1.  Evidence — purpose  of  sections  S5  ^**^  2^  of  the  Conveyances 
act,  concerning  secondary  evidence.  Sections  35  and  36  of  the 
Conveyances  act,  concerning  secondary  evidence,  were  intended  to 
authorize  the  introduction  of  the  record  in  evidence  where  the 
original  instrument  is  lost  or  destroyed  but  has  no  reference  to  a 
case  where  both  the  original  and  the  record  are  destroyed,  as  this 
situation  is  covered  by  paragraph  29  of  the  Burnt  Records  act. 

2.  Same — when  afMavit  is  sufficient  to  authorise  introduction 
of  secondary  evidence.  An  affidavit  intended  to  comply  both  with 
sections  35  and  36  of  the  Conveyances  act  and  paragraph  29  of 
the  Burnt  Records  act  is  sufficient,  even  though  it  does  not  state 
that  the  originals  of  the  instruments  are  "not  within  the  power  of 
the  party  to  produce  the  same,''  but  only  that  they  are  "not  in  the 
power  of  the  party,"  as  the  two  statements  have  substantially  the 
same  meaning. 

3.  Same — an  objection  which  may  be  obviated  by  amendment 
should  be  specific.  One  who  desires  to  object  to  the  introduction 
of  secondary  evidence  upon  the  ground  that  the  affidavit  laying 
the  foundation  is  insufficient  should  particularly  point  out  the 
grounds  of  his  objection,  and  a  mere  general  objection  that  the 
proper  foundation  has  not  been  laid  does  not  permit  the  urging, 
on  appeal,  of  specific  objections  to  the  affidavit  which  might  have 
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been  obviated  by  amendment  had  they  been  brought  to  the  atten- 
tion of  the  trial  court. 

4.  Same — admissibility  of  certified  copy  of  records  of  United 
States  land  office  does  not  depend  wholly  upon  statute,  A  copy 
of  the  records  of  the  general  land  ofl5ce  of  the  United  States>  duly 
certified  under  the  seal  of  the  office,  is  admissible  in  evidence  un- 
der the  common  law  without  reference  to  the  statute,  and  the  fact 
that  the  copy  is  certified  by  the  recorder  of  the  general  land  office 
instead  of  by  "any  register  or  receiver  of  any  land  office,"  as 
provided  in  section  20  of  the  Evidence  act,  does  not  render  it  in- 
admissible. 

5.  Same — Burnt  Records  act — a  party  not  required  to  submit 
originals,  with  copies,  for  verification.  The  provision  of  para- 
graph 29  of  the  Burnt  Records  act  requiring  a  party  desiring  to 
use  a  sworn  copy  of  any  writing  as  evidence  to  give  the  opposite 
party  a  reasonable  opportunity  to  verify  the  correctness  of  such 
copy,  does  not  contemplate  that  the  original  be  submitted,  with  the 
copy,  for  comparison,  since  if  the  original  were  available  to  the 
party  there  would  be  no  occasion  for  his  using  a  sworn  copy. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Harry  C.  Moran,  Judge,  presiding. 

W11.LIAM  H.  Sexton,  Corporation  Counsel,  (Charles 
M.  Haft,  of  counsel,)  for  appellant. 

Otto  W.  Jurgens,  Cecil  C.  Erickson,  and  Ragnar 
Oberg,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Ida  P.  Wyman  brought  an  action  of  ejectment  against 
the  city  of  Chicago  and  others,  claiming  that  she  is  the 
owner  in  fee  of  lot  i,  in  the  east  half  of  block  14,  in  Hard- 
ingf's  subdivision  of  the  west  half  of  the  north-west  quarter 
of  section  11,  township  39,  north,  range  13,  east  of  the 
third  principal  meridian.  The  cause  was  tried  in  the  su- 
perior court  of  Cook  county  by  a  jury.  At  the  conclusion 
of  all  the  evidence  the  court  directed  a  verdict  for  the 
plaintiff  below.     From  a  judgment  for  the  plaintiff  based 


204  Wyman  v.  City  of  Chicago.  1354  lU. 

on  the  directed  verdict  of  the  jury  the  city  of  Chicago  has 
appealed  to  this  court. 

Appellee  relied  on  a  title  deducible  of  record  from  the 
government  of  the  United  States.  To  establish  her  title 
certain  evidence  was  introduced  over  the  objections  of  ap- 
pellant. The  rulings  of  the  trial  court  upon  the  admissi- 
bility of  certain  items  of  appellee's  evidence  are  the  only 
errors  relied- upon  for  a  reversal.  If  the  evidence  objected 
to  by  appellant  was  properly  admitted  the  judgment  below 
is  correct. 

Appellee  oflfered  in  evidence  copies  of  certain  instru- 
ments and  sworn  copies  of  alleged  letter-press  copies  of 
abstracts  pertaining  to  other  alleged  instruments,  and  as  a 
foundation  for  such  secondary  evidence  filed  an  affidavit 
which  is,  in  part,  as  follows : 

"Affiant  further  says  that  the  originals  of  the  follow- 
ing described  deeds,  instruments,  conveyances  and  other 
writings  of  and  concerning  the  lands  in  question  in  this 
case,  which  were  acknowledged  and  proved  according  to 
the  laws  of  this  State,  and  which  by  virtue  of  the  laws  of 
this  State  were  entitled  to  be  recorded  and  which  were  re- 
corded in  the  recorder's  office  of  Cook  county,  Illinois,  are 
not  in  the  power  of  the  plaintiflf,  in  whose  behalf  it  is  de- 
sired to  use  the  same  on  the  trial  of  this  suit,  and  that 
to  the  best  of  affiant's  knowledge  said  original  deeds  and 
other  instruments  were  not,  nor  was  any  of  them,  inten- 
tionally destroyed  or  in  any  manner  disposed  of  for  the 
purpose  of  introducing  a  copy  or  copies  thereof  in  place  of 
the  originals  thereof,  respectively;  and  affiant  further  says 
that  the  records  of  all  instruments  hereinafter  named,  re- 
corded prior  to  the  8th  and  9th  days  of  October,  A.  D. 
1 87 1,  were  destroyed  by  fire  on  or  about  said  8th  and  9th 
days  of  October,  A.  D.  1871." 

To  such  affidavit  was  appended  a  list  of  instruments, 
proof  of  which  was  sought  to  be  made  by  secondary  evi- 
dence.    When  such  secondary  evidence  was  offered  appel- 
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lant  made  the  general  objection  that  the  affidavit  was  not 
sufficient  to  lay  the  foundation,  under  the  statute,  for  the 
introduction  of  the  proffered  copies,  and  the  objection  was 
overruled  and  the  copies  admitted  in  evidence. 

Sections  35  and  36  of  chapter  30,  entitled  "Convey- 
ances," provide  for  the  introduction  of  the  record  of  any 
deed,  conveyance  or  other  writing  concerning  lands,  in  any 
cause,  in  law  or  equity,  in  this  State,  upon  the  party  so 
desiring  to  use  such  record,  or  his  agent  or  attorney,  stat- 
ing orally  in  court,  or  by  affidavit  to  be  filed,  that  the  origi- 
nal of  such  instrument  is  lost  or  "not  in  the  power  of  the 
party  wishing  to  use  it  on  the  trial  of  any  such  cause," 
and  that  to  the  best  of  his  knowledge  said  original  deed 
was  not  intentionally  destroyed  or  in  any  manner  disposed 
of  for  the  purpose  of  introducing  a  copy  thereof.    The  af- 
fidavit provided  for  in  the  Conveyance  act  is  designed  to 
lay  the  foundation  for  the  introduction  of  the  record  of 
such  instrument  but  has  no  reference  to  the  introduction  of 
other  secondary  evidence  where  both  the  original  instru- 
ment and  the  record  thereof  have  been  destroyed  and  are 
not  within  the  power  of  the  party  desiring  to  use  the  same. 
That  situation  is  covered  by  paragraph  29  of  chapter  116, 
which  is  commonly  known  as  the  Burnt  Records  act,  which 
was  passed  to  meet  the  emergency  caused  by  the  Chicago 
fire  in  October,   1871.     Paragraph  29  of  chapter   116  of 
Kurd's  Statutes  of  1908  provides  that  whenever,  upon  the 
trial  of  any  suit  or  proceeding,  any  party  to  such  suit,  his 
agent  or  attorney,  shall  orally  in  court,  or  by  affidavit,  tes- 
tify that  the  originals  of  any  deeds  or  other  instruments  in 
writing  or  records  of  any  court  relating  to  any  lands,  title 
or  interest  therein,  are  lost  or  destroyed  or  "not  within  the 
power  of  the  party  to  produce  the  same,"  and  that  the  rec- 
ords thereof  are  destroyed  by  fire  or  otherwise,  it  shall  be 
lawful  for  such  party  to  offer,  and  the  court  to  receive,  any 
abstract  of  title,  or  letter-press  copy  thereof,  made  in  the 
ordinary  course  of  business  prior  to  such  loss  or  destruc- 
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tion,  etc.  Apparently  appellee  desired  to  lay  the  foundation 
for  the  introduction  of  evidence  under  sections  35  and  36 
of  the  Conveyance  act  and  also  under  paragraph  29  of  the 
Burnt  Records  act,  and  the  affidavit  filed  is  manifestly  an 
attempt  to  lay  the  foundation  under  both  statutes. 

Appellant  contends  that  the  affidavit  is  not  sufficient  to 
admit  the  abstracts  of  title  and  letter-press  copies  of  ab- 
stracts under  paragraph  29  of  the  Burnt  Records  act,  for 
the  reason  that  the  affidavit  does  not  state,  in  the  language, 
of  paragraph  29,  that  the  originals  are  "not  within  the 
power  of  the  party  to  produce  the  same,"  but  the  affidavit 
upon  this  point  follows  the  language  of  section  36  of  the 
Conveyance  act,  which  only  requires  that  the  party  shall 
state  that  such  original  instruments  are  "not  in  the  power 
of  the  party  wishing  to  use"  the  same.    We  think  that  the 
objection  pointed  out  to  the  affidavit  is  more  fanciful  than 
substantial.     It  is  difficult  to  see  how  an  instrument  could 
be  within  the  power  of  the  party  to  produce  it  and  still  he 
could  truthfully  swear  that  such  instrument  was  not  within 
his  power.     We  think  that  in  this  regard  the  two  statutes 
have  substantially  the  same  meaning,  and  that  where  the 
affidavit  states  that  the  original  is  "not  within  the  power  of 
the  party"  it  is  equivalent  to  saying  that  it  is  not  within  his 
power  to  produce  the  instrument.    Again,  we  do  not  think 
appellant  has  properly  saved  this  objection  on  the  record. 
When  the  instruments  were  offered  which  are  mentioned  in 
the  affidavit,  appellant  made  a  general  objection  that  the 
proper  foundation  was  not  laid.     This  objection  was  too 
general.    Appellant  should  have  pointed  out  in  its  objection 
wherein  the  affidavit  was  deficient,  so  that  the  court  would 
have  had  an  opportunity  to  pass  upon  the  precise  objection 
urged  now,  and  appellee  could  have  readily  cured  the  de- 
fect by  filing  another  affidavit  or  making  an  oral  stateinent, 
under  oath,  that  would  have  obviated  the  objection.     The 
practice  of  making  a  general  objection  in  the  trial  court 
and  leaving  the  court  and  counsel  on  the  opposite  side  to 
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grope  in  the  darkness  seeking  possible  objections  and  then 
uncovering  a  masked  battery  of  special  objections  in  this 
court  for  the  first  time  has  often  been  condemned  by  this 
court.  BeneHeld  v.  Albert,  132  111.  665;  Chicago,  Peoria 
and  St,  Louis  Railway  Co.  v.  Nix,  137  id.  141 ;  Grand 
Pass  Shooting  Cltib  v.  Crosby,  181  id.  266. 

Appellee  offered  a  certified  copy  of  a  grant  from  the 
United  States  to  the  State  of  Illinois  under  an  act  of  Con- 
gress of  March  2,  1827,  granting  to  the  State  of  Illinois 
about  300,000  acres  of  land  to  aid  the  State  in  the  con- 
struction of  a  canal  connecting  Lake  Michigan  with  the  Illi- 
nois river.  The  copy  of  this  grant  was  certified  by  W.  H. 
Sandford,  recorder  of  the  general  land  office.  The  copy 
thus  certified  showed  that  the  lands  in  controversy  were  in- 
cluded in  the  lands  selected  according  to  the  act  above  re- 
ferred to.  The  objection  made  to  this  item  of  evidence  by 
appellant  w-as,  that  it  was  "incompetent,  irrelevant  and  im- 
material and  not  the  best  evidence,  and  not  admissible  un- 
der the  statute."  The  objection  was  overruled.  Appellant 
now  insists  that  the  court  erred  in  admitting  such  copy,  for 
the  reason  that  sectiop  20  of  chapter  51  of  Hurd's  Statutes 
of  1908  does  not  make  the  official  certificate  of  the  recorder 
of  the  general  land  office  evidence,  but  said  section  is  lim- 
ited to  "any  register  or  receiver  of  any  land  office,"  etc. 
We  think  the  objection  to  the  certified  copy  of  the  land 
grant  was  properly  overruled  for  two  reasons :  First,  the 
objection  was  not  specific  enough  to  save  the  point  urged 
against  the  certificate ;  and  in  the  second  place,  the  copy  of 
the  records  of  the  land  office,  duly  certified  under  the  seal 
of  the  office,  is  admissible  in  evidence  without  reference  to 
the  statute,  under  the  common  law.  Lane  v.  Bommehnann, 
17  111.  95;  Seely  v.  Wells,  53  id.  120;  i  Greenleaf  on  Evi- 
dence, sec.  483. 

Paragraph  29  of  chapter  116  provides,  among  other 
things,  that  "a  sworn  copy  of  any  writing  admissible  tmdcr 
this  section  made  by  the  person  or  persons  having  posses- 
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sion  of  such  writing,  shall  be  admissible  in  evidence  in  like 
manner,  and  with  like  effect,  as  such  writings,  provided  the 
party  desiring  to  use  such  sworn  copy  as  evidence  shall 
have  given  the  opposite  party  a  reasonable  opportunity  to 
verify  the  correctness  of  such  copy."  Under  this  provision 
appellee  introduced  certain  copies  of  abstracts  from  origi- 
nal letter-press  copies,  and  appellant  objects  to  such  copies 
because,  it  is  said,  a  reasonable  opportunity  was  not  given 
to  verify  the  correctness  of  such  copies.  Upon  this  point 
William  Tiede  testifies  that  on  the  8th  of  June,  1908,  he 
served  on  R.  R.  Jampolis,  assistant  corporation  counsel,  a 
notice,  accompanied  by  copies  of  certain  documents,  that 
appellee  would  seek  to  use  such  copies  on  the  trial  of  said 
cause.  The  copies  that  were  offered  in  evidence  were  fur- 
nished to  counsel  for  appellant  about,  three  years  before 
this  cause  was  tried.  Appellant  urges  that  it  was  appellee's 
duty  to  afford  a  reasonable  opportunity  for  the  city  to  ver- 
ify the  copies,  and  that  for  this  purpose  appellee  should 
have  submitted  the  original  instruments,  together  with  the 
copies,  to  enable  appellant  to  verify  the  copies.  This  objec- 
tiort  cannot  t)e  sustained.  The  statute  xloes  not  contemplate 
that  a  "reasonable  opportunity  to  verify  the  same"  shall 
include  the  performance  of  an  unreasonable,  and  in  most 
cases  an  impossible,  condition.  The  originals  are  presum- 
ably not  in  the  possession  and  under  the  control  of  the 
party  desiring  to  use  the  copies.  If  he  had  the  originals 
there  would  be  no  occasion  for  introducing  the  copies.  The 
"reasonable  opportunity"  which  must  be  given  to  a  party 
under  this  clause  of  the  statute  to  verify  the  copies  does  not 
require  the  originals  to  be  submitted  with  the  copies. 

We  find  no  error  in  the  rulings  of  the  trial  court  on  the 
admission  of  the  testimony. 

The  judgment  is  affirmed.  judgment  affirmed. 
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MiCHAEi.   MiKELAiczAK,  Appdlce,  vs,   Frank   Kruppa 

et  al.  Appellants. 

Opinion  filed  April  i8,  igi2, 

1.  Specific  performance — contract,  not  signed  by  wife,  to  con- 
vey homestead  premises  is  not  void.  A  contract  by  which  the 
owner  of  the  fee  agrees  to  convey  his  homestead  premises  is  not 
void  even  though  not  signed  by  the  wife  but  may  be  enforced  in 
equity  as  to  the  excess  above  the  value  of  the  homestead  estate; 
and  if  the  proposed  vendor,  within  the  time  fixed  by  the  contract, 
tenders  a  general  warranty  deed,  in  which  the  wife  unites,  releas- 
ing her  dower  and  homestead  rights,  the  objection  that  the  wife 
did  not  sign  the  contract  is  no  defense  to  specific  performance. 

2.  Same — when  a  provision  for  forfeiture  of  deposit  does  not 
limit  remedy,  A  provision  in  a  contract  for  the  exchange  of  seal 
estate  that  each  party  shall  deposit  a  certain  sum  to  insure  the 
faithful  performance  of  the  contract  on  his  part,  which  he  agrees 
to  forfeit  if  he  fails  to  carry  out  his  contract,  is  not  intended  to 
limit  the  remedy  against  the  defaulting  party  to  the  recovery  of 
his  deposit,  there  being  nothing  in  the  contract  to  indicate  that 
the  parties  were  to  have  the  option  of  performing  the  contract  or 
forfeiting  the  deposit. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  KiCKHAM  ScANLAN,  Judgc,  presiding. 

Frank  H.  Novak,  for  appellants. 

A.  A.  ExuNH,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee  filed  his  bill  in  the  circuit  court  of  Cook  county 
for  the  specific  performance  of  a  contract  made  between 
him  and  two  of  the  appellants,  Frank  Kruppa  and  Sadie 
Kruppa,  for  the  conveyance  of  certain  real  estate.  The 
agreement  between  the  parties  was  entered  into  and  signed 
on  the  27th  day  of  September,  1910.  By  the  contract  Frstnk 
Kruppa  and  Sadie  Kruppa  agreed  to  convey  to  appellee  two 
pieces  of  property  in  the  city  of  Chicago  particularly  de- 
scribed and  known  as  Nos.  4715  and  4728  South  Wood 
« a  4  —  1 4 
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street,  the  first  mentioned  property  subject  to  an  encum- 
brance of  $2300.  The  consideration  for  the  conveyance 
named  in  the  contract  was  $12,000  and  the  encumbrance 
was  to  be  assumed  by  appellee  as  part  of  the  consideration, 
and  as  a  further  part  of  the  consideration  appellee  agreed 
to  convey  to  Frank  and  Sadie  Kruppa,  by  general  warranty 
deed,  free  from  all  estates-  of  homestead  and  dower  rights, 
a  farm  of  170  acres  in  Juneau  county,  Wisconsin,  valued  at 
$8500,  together  with  the  crops,  stock,  fixtures  and  machin- 
ery on  the  farm.  The  farm  was  subject  to  a  mortgage  of 
$400,  which  Frank  and  Sadie  Kruppa  assumed  as  a  part  of 
the  consideration.  The  contract  further  provided  that  ap- 
pellee should  also  give  Frank  and  Sadie  Kruppa  his  promis- 
sory note  for  $1600,  due  in  five  years  from  date,  with  in- 
terest at  five  per  cent  per  annum,  and  provided  that  each 
party  would  furnish  the  other,  within  a  reasonable  time, 
an  abstract  showing  merchantable  title  to  their  respective 
properties,  and  each  party  agreed  to  deposit  $200  to  insure 
the  faithful  performance  of  the  contract  on  their  respective 
parts.  The  contract  recited  that  Frank  and  Sadie  Kruppa 
had  deposited  $50  in  cash  and  their  demand  note  for  $150, 
and  appellee  had  deposited  his  demand  note  for  $200.  The 
party  who  failed  to  perform  the  contract  agreed  to  forfeit 
his  deposit.  Each  party  was  given  ten  days  after  receiving 
an  abstract  to  notify  the  other  of  any  objections  to  it,  and 
if  material  defects  were  found  in  the  title  and  were  not 
cured  within  sixty  days  after  notice  thereof,  the  contract 
was  to  become  null  and  void.  The  deeds  were  to  be  passed 
and  the  negotiations  closed  at  the  office  of  R.  H.  Smith 
within  five  days  after  the  title  had  been  found  good.  It 
was  agreed  the  contract  was  to  be  held  by  R.  H.  Smith  for 
the  mutual  benefit  of  the  parties  concerned.  The  bill  al- 
leges that  on  the  5th  day  of  October,  1910,  Frank  and  Sadie 
Kruppa  conveyed  the  premises  Nos.  4715  and  4728  South 
Wood  street  to  Joseph  Husak  and  Mary  Husak,  who  claim 
to  be  the  owners  thereof.     The  bill  alleges  Joseph  Husak 
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and  Mary  Husak  each  had  actual,  positive  and  definite  no- 
tice of  the  execution  of  the  agreement  between  Frank  and 
Sadie  Kruppa  and  appellee  before  and  at  the  time  the  con- 
veyance was  made  to  them,  and  that  they  took  said  con- 
veyance with  full  knowledge  of  the  contract  between  ap- 
pellee and  Frank  and  Sadie  Kruppa  and  appellee's  rights 
thereunder.  The  bill  further  alleges  that  appellee  has  ever 
since  the  execution  of  the  agreement  been  ready,  able  and 
willing  to  comply  with  its  terms  on  his  part,  and  on  the 
7th  day  of  October,  1910,  he  tendered  Frank  and  Sadie 
Kruppa  a  warranty  deed  for  the  Wisconsin  farm,  a  bill  of 
sale  of  the  stock,  crops,  fixtures  and  machinery  on  said  farm 
and  appellee's  promissory  note  for  $1600,  bearing  interest 
at  five  per  cent,  in  accordance  with  the  provisions  of  the 
contract,  and  requested  compliance  therewith  by  the  said 
Prank  and  Sadie  Kruj>pa,  but  they  refused  to  make  the  con- 
veyance to  appellee  according  to  their  agreement. 

Joseph  and  Mary  Husak  answered  the  bill  denying  that 
at  the  time  the  Kruppas  conveyed  to  them  they  had  any 
knowledge  of  the  existence  of  the  agreement  between  the 
Kruppas  and  appellee  for  the  conveyance  to  appellee  of  the 
property.  The  answer  further  averred  that  the  contract 
between  appellee  and  the  Kruppas  was  not  a  legal  and  valid 
contract;  that  the  farm  of  appellee  in  Wisconsin  was  ap- 
pellee's homestead ;  that  he  resided  thereon  at  the  time  with 
his  wife,  who  had  an  interest  in  the  premises  and  who  did 
not  join  in  the  execution  of  the  contract.  The  Husaks  also 
filed  a  cross-bill  praying  that  the  agreement,  which  was  of 
record,  be  decreed  to  be  null  and  void  and  canceled  and  set 
aside  as  a  cloud  upon  their  title.  Frank  and  Sadie  Kruppa 
filed  an  answer  averring  that  Frank  Kruppa  was  intoxi- 
cated when  the  contract  was  executed  and  that  he  did  not 
know  what  it  was  he  signed ;  that  whatever  paper  he  signed 
was  without  consideration,  was  never  delivered  to  appellee 
and  its  recording  was  never  authorized.  An  amendment  to 
the  answer  of  Joseph  and  Mary  Husak  set  out  the  statute 
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of  the  State  of  Wisconsin,  which  provides  that  no  aliena- 
tion by  a  married  man  of  his  homestead  exempt  by  law 
from  execution  shall  be  valid  or  of  any  effect  as  to  such 
homestead  without  the  signature  of  his  wife  to  the  con- 
veyance. 

After  replication  filed,  the  evidence  was  heard  in  open 
court  by  the  chancellor  and  a  decree  entered  in  accordance 
with  the  prayer  of  the  bill.  The  chancellor  found  and  re- 
cited in  the  decree  that  at  the  time  the  deed  was  made  to 
Joseph  and  Mary  Husak  they  had  actual  and  positive  knowl- 
edge of  the  making,  delivery  and  existing  binding  force 
and  effect  of  the  contract  between  appellee  and  the  Kruppas, 
dated  September  27,  1910,  and  of  appellee's  rights  there- 
under; that  the  conveyance  from  the  Kruppas  to  the  Hu- 
saks  was  made  to  defraud  appellee  and  to  prevent  him  from 
obtaining  a  conveyance  from  the  Kruppas;  that  the  Hu- 
saks  were  not  innocent  bona  fide  purchasers  and  took  no 
title  to  the  property  as  against  the  rights  and  interests  of 
appellee^  and  the  deed  to  them  was  ordered  canceled,  an- 
nulled and  set  aside,  Frank  and  Sadie  Kruppa  ordered  and 
directed  to  execute  and  deliver  to  appellee  a  deed  in  accord- 
ance with  the  agreement,  conveying  the  said  two  pieces  of 
property,  and  Joseph  and  Mary  Husak  to  execute  and  de- 
liver to  appellee  a  quit-claim  deed  therefor.  The  cross-bill 
was  dismissed.    This  appeal  is  prosecuted  from  that  decree. 

It  is  first  contended  the  court  erred  in  decreeing  specific 
performance  of  the  agreement  for  the  reason  that  it  was 
lacking  in  mutuality.  The  basis  of  this  contention  is  that 
the  Wisconsin  farm  was  the  appellee's  homestead,  and  the 
agreement  not  having  been  signed  by  his  wife,  it  is  claimed 
that  it  could  not  have  been  enforced  against  appellee  by  the 
Kruppas,  and  therefore  appellee  cannot  maintain  a  bill  to 
enforce  the  agreement  against  them.  In  Cohen  v.  Segal, 
253  111.  34,  the  court  sustained  the  right  to  specific  perform- 
ance of  a  contract  for  the  exchange  of  properties  made  be- 
tween a  married  man  and  a  married  woman  which  was  not 
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signed  by  the  wife  or  husband  of  the  parties  to  the  con- 
tract. Whether  there  was  any  right  of  homestead  in  either 
of  the  parties  does  not  appear,  but  it  was  held  the  signature 
of  a  husband  or  wife  having  an  inchoate  right  of  dower 
was  not  necessary  to  authorize  specific  performance,  if  the 
vendor  seeking  performance  is  able  to  make  good  title  by 
conveyance  releasing  the  inchoate  right  of  dower  within 
the  time  agreed  upon  in  the  contract.  The  court  cited  and 
quoted  from  Maryland  Const.  Co,  v.  Kuper,  90  Md.  540. 
In  that  case  it  was  said  the  g^eat  weight  of  authority  is, 
that  to  authorize  specific  performance  it  is  not  required  that 
the  party  seeking  it  should  possess,  at  the  time  of  making 
the  contract,  a  clear  title  to  the  property  he  agrees  to  con- 
vey, but  it  is  sufficient  that  he  is  able  to  convey  the  prop- 
erty according  to  the  agreement  when  called  upon  by  his 
contract  to  do  so.  In  Watson  v.  Doyle,  130  111.  415,  and 
White  V.  Bates,  234  id.  276,  it  was  held  that  the  contract 
for  the  sale  of  a  homestead,  signed  by  the  owner  of  the 
fee  but  not  joined  in  by  the  wife,  would  be  specifically  en- 
forced in  equity  as  to  the  excess  above  the  value  of  the 
homestead  estate.  We  are  not  informed  that  any  different 
rule  of  law  prevails  in  the  State  of  Wisconsin.  No  ques- 
tion is  made  as  to  the  validity  of  appellee's  title.  Within 
the  time  required  by  the  contract  he  tendered  the  Kruppas 
a  general  warranty  deed,  in  which  his  wife  united,  releasing 
the  homestead  and  dower  rights  in  conformity  with  the 
agreement.  He  was  thereupon  authorized  to  demand  a  per- 
formance of  the  agreement  by  the  Kruppas,  and,  upon  their 
refusal,  to  call  upon  a  court  of  equity  to  enforce  its  per- 
formance. 

It  is  further  contended  that  the  effect  of  the  provision 
of  the  contract  requiring  each  party  to  deposit  $200  to  in- 
sure its  faithful  performance,  and  the  agreement  that  the 
party  failing  to  comply  with  the  contract  should  forfeit 
his  deposit,  was  to  limit  the  remedy  against  the  defaulting 
party  to  a  recovery  of  the  deposit,  and  that  a  court  of  equity 
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will  not  take  jurisdiction  to  enforce  specific  performance 
of  the  contract.  This  is  not  a  correct  construction  of  the 
language  of  the  contract.  The  agreement  recites  that  the 
deposit  is  made  to  insure  the  faithful  performance  of  the 
contract,  and  there  is  nothing  in  the  instrument  that  would 
justify  interpreting  it  to  mean  that  either  party  had  the  op- 
tion of  performing  the  contract  according  to  its  terms  or  of 
forfeiting  the  deposit  made.  This  question  has  been  deter- 
mined contrary  to  appellants'  contention  in  Koch  v.  Streu- 
ter,  218  111.  546,  Barrett  v.  Geisinger,  179  id.  240,  and 
Lyman  v.  Gedney,  1 14  id.  388. 

It  is  also  insisted  that  the  Husaks,  at  the  time  the  con- 
veyance was  made  to  them  by  the  Kruppas,  had  no  knowl- 
edge of  the  existence  of  the  contract  between  the  Kruppas 
and  appellee.  The  deed  from  the  Kruppas  to  the  Husaks 
was  executed  about  noon  of  October  5,  1910,  and  was  filed 
for  record  at  forty-nine  minutes  past  twelve  o'clock  of  the 
same  day.  The  contract  between  appellee  and  the  Kruppas 
was  not  filed  for  record  until  forty-nine  minutes  past  four 
o'clock  of  the  same  day.  The  chancellor  foimd  from  the 
evidence,  and  decreed,  that  the  Husaks  had  actual  notice 
of  the  existence  of  the  contract  between  appellee  and  the 
Kruppas,  and  of  its  agreements,  covenants  and  terms,  and 
of  the  rights  and  interest  of  appellee,  before  they  received 
the  conveyance  from  the  Kruppas.  This  was  denied  by  Jo- 
seph and  Mary  Husak,  but  we  are  satisfied  that  the  decree 
in  this  respect  is  sustained  by  the  weight  of  the  evidence. 

It  is  not  now  insisted  that  Frank  Kruppa  did  not  know 
what  he  was  doing  when  he  signed  the  contract,  which  he 
did  after  going  to  Wisconsin  and  examining  the  farm  and 
personal  property  he  was  to  receive  from  the  appellee.  It 
would  serve  no  useful  purpose  to  set  out  the  evidence.  It 
is  sufficient  to  say  we  have  read  it,  and  it  fully  sustains  the 
finding  of  facts  made  by  the  chancellor. 

No  reason  is  pointed  out  that  would  justify  a  reversal 
of  the  decree,  and  it  is  affirmed.  D      e    aM       d 
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The   Jouet    Bottung   Company,   Appellant,   vs.   The 
JouET  Citizens'  Brewing  Company,  Appellee. 

Opinion  filed  April  i8,  igi2, 

1.  Contracts — when  an  executory  contract  is  terminable  at  the 
zvili  of  either  party.  An  executory  contract  whereby  a  brewing 
company  agrees  to  furnish  beer  to  a  bottling  company  is  termi- 
t^able  at  the  will  of  either  party,  where  no  definite  time  is  fixed 
during  which  the  contract  shall  continue  in  force. 

2.  Same — when  contract  lacks  mutuality.  An  executory  con- 
tract between  a  brewing  company  and  a  bottling  company  lacks 
mutuality  where  the  only  obligation  incurred  by  the  bottling  com- 
pany is  to  pay  for,  bottle  and  market  the  beer  as  the  brewing  com- 
pany's product  so  long  as  it  furnished  beer  satisfactory  in  quality 
and  in  such  quantities  as  the  trade  demanded,  thus  leaving  it  in 
the  power  of  the  bottling  company  to  terminate  the  contract  at 
any  time,  either  by  claiming  the  beer  was  not  satisfactory  or  by 
so  decreasing  or  increasing  its  demand  that  the  performance  of 
the  contract  by  the  brewing  company  would  be  either  unprofitable 
or  impossible. 

Appeai<  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Will  county;  the  Hon.  Dorrance  Dibei^l,  Judge,  pre- 
siding. 

Garnsey,  Wood  &  Lennon,  and  Coll  McNaughton, 
for  appellant. 

P.  C.  Haley,  and  Robert  E.  Haley,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  suit  was  brought  by  appellant,  against  appellee,  to 
recover  damages  for  the  breach  of  a  contract  set  out  in  hcec 
verba  in  the  declaration.    The  contract  is  as  follows : 

"Memorandum  of  agreement  made  this  23d  day  of  August,  1905, 
by  and  between  Joliet  Citizens'  Brewing  Company,  a  corporation 
of  Illinois,  and  the  Joliet  Bottling  Company,  a  corporation  of  Illi- 
nois, both  of  Joliet,  Will  county,  Illinois. 

"Witnesseth — ^That  for  and  in  consideration  of  the  sum  of  one 
dollar,  receipt  whereof  is  hereby  acknowledged,  and  in  further 


\ 
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consideration  of  the  premises  hereinafter  set  forth,  Joliet  Citi- 
zens' Brewing  Company  (hereinafter  called  the  brewing  company) 
agrees  to  brew  for  the  Joliet  Bottling  Company  (hereinafter  called 
the  bottling  company)  two  special  brews  of  beer  especially  adapted 
for  bottling  purposes,  to  guarantee  them  as  to  quality,  and  to  de- 
liver the  same  to  the  said  bottling  company  at  their  works  at  the 
price  of  six  dollars  and  thirty-five  cents  ($6.35)  a  barrel  for  the 
first  and  five  dollars  and  twenty  ($5.20)  a  barrel  for  the  second 
quality.  Said  brewing  company  agrees  to  deliver  said  beer  to  said 
bottling  company  in  sufficient  quantities  to  supply  the  said  bottling 
company's  demand  for  either  or  both  kinds,  and  agrees  not  to  bottle 
nor  cause  to  be  bottled,  nor  to  furnish  to  any  other  person,  firm  or 
corporation,  beer  of  any  quality  for  bottling  so  long  as  the  said 
bottling  company  is  bottling  the  beer  of  the  said  brewing  company. 
Said  brewing  company  agrees  that  if  at  any  time  it  shall  appear 
that  a  discount  from  the  above  terms  for  cash  can  be  made  to  said 
bottling  company,  it,  the  said  brewing  company,  will  give  said  dis- 
count. Said  brewing  company  further  agrees  to  furnish  to  said 
bottling  company,  during  the  first  three  months  of  its  operation, 
such  advertising  novelties,  not  to  exceed  in  value  the  sum  of  $500, 
as  the  trade  may  demand  or  warrant,  and  thereafter,  if  the  trade 
shall  warrant,  to  furnish  other  and  further  advertising  novelties  to 
said  bottling  company  as  may  be  agreed  upon, 

"In  consideration  of  the  above,  said  bottling  company  agrees 
to  bottle  the  beer  of  said  brewing  company,  as  aforesaid,  and  to 
pay  the  price,  as  aforesaid,  so  long  as  said  brewing  company  shall 
continue  to  furnish  to  said  bottling  company  beer  of  satisfactory 
qualities,  as  aforesaid,  in  such  quantities  as  the  trade  shall  demand, 
and  to  market  the  same  as  the  product  of  said  brewing  company. 
Said  bottling  company  further  agrees  to  pay  for  such  beer  accord- 
ing to  the  terms  hereinbefore  set  forth,  and  to  make  all  settlements 
therefor  with  said  brewing  company  as  follows:  Upon  the  5th  of 
each  month  for  all  beer  delivered  by  said  brewing  company  to  said 
bottling  company  from  the  i6th  to  the  last  of  the  preceding  month ; 
upon  the  20th  of  each  month  for  all  beer,  as  aforesaid,  from  the 
first  to  the  i6th  of  the  same  month. 

"This  agreement  is  made  in  pursuance  of  a  memorandum  en- 
tered into  and  signed  by  the  parties  hereto  in  the  persons  of  W.  O. 
Bates  and  Mike  Kahn  upon  August  14,  1905,  at  Joliet,  Illinois. 

"Witness  the  hands  and  corporate  seals  of  the  parties  hereto, 
the  day  and  year  above  written,  in  duplicate." 

The  declaration  consisted  of  one  count,  and  alleged  that 
on  the  first  day  of  July,  1905,  appellee  was  possessed  of  and 
operating  a  brewery  in  the  city  of  Joliet  and  was  preparing 
to  manufacture  beer  of  various  kinds  and  qualities  for  sale; 


lpril/12.]      JoLiET  Bottling  Co.  v.  Brewing  Co.       217 

that  on  the  first  day  of  August  W.  O.  Bates,  president  of 
appellant,  and  Michael  Kahn,  president  of  appellee,  entered 
into  an  arrangement  whereby  Bates  agreed  to  organize  a 
corporation  for  the  purpose  of  bottling  the  beer  of  appellee, 
and  that  in  pursuance  of  said  arrangement  the  appellant 
corporation  was  organized  on  August  20,  1905,  and  that  on 
the  23d  day  of  August  appellant  and  appellee  entered  into 
the  written  agreement  above  set  out.  The  declaration  fur- 
ther alleged  that  pursuant  to  the  agreement  appellant  leased 
premises  in  the  city  of  Joliet,  incurring  an  obligation  to  pay 
$5000  rent  therefor;  that  said  premises  were  secured  by 
and  with  the  advice  and  counsel  of  the  officers  of  appellee, 
and  appellant  immediately  commenced  to,  and  did,  erect  and 
set  up  machinery  upon  said  premises  for  the  sole  purpose 
of  bottling  beer  manufactured  by  appellee  for  market,  and 
in  doing  so  expended  the  sum  of  $40,000,  all  of  which  was 
done  under  the  advice  and  counsel  of  officers  and  agents  of 
appellee.  The  declaration  further  averred  that  on  Decem- 
ber 1, 1905,  appellant  commenced  bottling  beer  made  by  ap- 
pellee and  selling  the  same,  and  continued  to  do  so  until 
the  loth  day  of  October,  1906,  at  which  time  appellant  had 
a  number  of  orders  on  its  books,  to-wit,  five  hundred,  for 
beer  of  appellee  bottled  by  appellant ;  that  during  a  portion 
of  the  period  appellant  was  bottling  and  selling  the  beer 
appellee  furnished  it  some  advertising  matter  and  counseled 
with  and  assisted  appellant  in  bottling  beer  and  getting  it  in 
condition  for  the  market.  The  declaration  further  averred 
that  during  said  time  the  beers  furnished  appellant  by  ap- 
pellee failed  in  quality,  and  by  and  with  the  advice  and  con- 
sent of  the  officers  and  agents  of  appellee  appellant  secured 
from  other  sources,  at  great  expense,  beers  of  a  standard 
quality  and  bottled  and  sold  the  same  as  the  product  of  ap- 
pellee until  its  beers  again  assumed  a  standard  quality,  and 
that  this  was  done  for  the  purpose  of  keeping  up  the  stand- 
ard of  appellee's  beers  and  caused  appellant  expense  and 
loss  of  profits.    It  is  further  alleged  that  on  the  22d  day  of 
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September,  1906,  appellee  wrongfully  and  without  sufficient 
cause  terminated  its  agreement  with  appellant  and  would 
not  thereafter  carry  out  and  perform  the  same  although  re- 
quested so  to  do  by  appellant,  whereby  the  plant  and  factory 
of  appellant  were  shut  down  and  rendered  useless  and  ap- 
pellant was  unable  to  fill  the  orders  on  its  books,  and  was 
deprived  of  a  large  sum  of  money,  to-wit,  the  sum  of  $50,- 
000,  which  it  had  expended  in  the  completion  and  mainte- 
nance of  its  said  plant.    The  damages  are  laid  at  $100,000. 

The  trial  court  sustained  a  general  demurrer  to  the  dec- 
laration, ahd  appellant  electing  to  abide  by  its  declaration, 
judgment  was  rendered  against  it  for  costs.  It  thereupon 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  Second 
District.  That  court  affirmed  the  judgment  of  the  trial 
court  and  granted  a  certificate  of  importance,  and  the  case 
is  brought  here  for  further  review. 

The  question  presented  for  decision  is  whether  the  con- 
tract between  appellant  and  appellee  was  valid  and  binding 
and  capable  of  being  enforced.  Appellee's  contenticm  is 
that  it  is  void  for  want  of  mutuality;  that  the  period  oi 
its  duration  is  not  fixed  but  is  indefinite,  and  it  was  there- 
fore terminable  at  the  will  of  either  of  the  parties.  An  ex- 
amination of  the  contract  satisfies  us  that  these  positions 
are  well  taken.  By  the  contract  appellee  agreed  to  deliver 
beer  to  appellant  in  sufficient  quantities  to  supply  appellant's 
demand,  and  not  to  bottle  or  cause  to  be  bottled,  or  to 
furnish  to  any  other  person,  firm  or  corporation,  beer  for 
bottling  so  long  as  appellant  was  bottling  appellee's  beer. 
Appellee  further  agreed  to  furnish  appellant,  during  the  first 
three  months  of  its  operation,  such  advertising  novelties, 
not  to  exceed  the  value  of  $500,  as  the  trade  might  demand 
or  warrant,  and  thereafter,  if  the  trade  warranted,  to  fur- 
nish other  advertising  novelties  as  might  be  agreed  upon. 
The  only  thing  the  contract  bound  appellant  to  do  was  to 
pay  the  price  agreed  upon  and  bottle  the  beer  of  appellee 
and  to  market  the  same  as  the  product  of  appellee  so  long 
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as  it  furnished  beer  satisfactory  in  quality  and  in  such  quan- 
tities as  the  trade  demanded.  No  mention  is  made  of  any 
period  of  time  the  agreement  should  continue  in  force.  No 
maximum  or  minimum  quantity  is  stipulated  in  the  agree- 
ment, but  the  quantity  to  be  delivered  is  such  as  shall  be 
sufficient  to  supply  appellant's  demand.  Under  this  provi- 
sion ai^Uant  might  demand  a  quantity  so  small  as  to  make 
it  impracticable  for  appellee  to  manufacture  it,  or  it  might 
demand  such  large  quantities  as  to  be  wholly  beyond  the 
capacity  of  appellee.  The  quality  of  the  beer  was  to  be  sat- 
isfactory to  appellant.  Under  this  provision  of  the  agree- 
ment appellant  had  the  option  of  refusing  to  accept  beer 
from  appellee,  at  its  pleasure,  upon  the  ground  that  it  was 
not  satisfactory.  {Brown  v.  Poster,  113  Mass.  136;  18  Am. 
Rep.  463;  Zaleski  v.  Clark,  44  Conn.  218;  26  Am.  Rep. 
446;  Gibson  v.  Cranage,  39  Mich.  49;  33  Am.  Rep.  351.) 
It  cannot  be  doubted,  we  think,  that  the  contract  was  uni- 
lateral and  void  for  want  of  mutuality  under  repeated  de- 
cisions of  this  and  other  courts.  (Vogel  v.  Pckoc,  157  111. 
339;  Higbie  v.  Rust,  211  id.  333;  Bailey  v.  Austrian,  19 
^finn.  535;  Crane  v.  Crane  &  Co.  105  Fed.  Rep.  869; 
Davie  v.  Lumbermen's  Mining  Co.  53  N,  W.  Rep.  625.) 
Furthermore,  no  time  being  fixed  during  which  the  agree- 
ment should  continue  in  force,  it  was  terminable  at  the  will 
of  either  party.  Davis  v.  Fidelity  Fire  Ins,  Co.  208  111. 
375;  Orr  v.  Ward,  73  id.  318;  Irish  v.  Dean,  39  Wis.  562. 

Appellant  relies  upon  the  rule  that  where  a  contract  is 
ambiguous  and  has  been  interpreted  by  the  parties  to  it, 
courts  will  regard  the  interpretation  placed  upon  the  con- 
tract by  the  parties  themselves.  This  rule  can  have  no  ap- 
plication to  a  construction  of  the  contract  before  us  in  this 
case  because  it  is  not  ambiguous,  and  the  intention  of  the 
parties  to  it  is  not  to  be  determined  by  evidence  aliunde  but 
by  the  language  employed  in  the  contract  itself. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  First  Congregational  Church  of  DeKai<b,  Appel- 
lant, vs.  The  Board  of  Review  of  DeKaw  County, 
Appellee. 

Opinion  filed  April  i8,  Ipi2, 

1.  Taxes — all  property  is  subject  to  taxation  unless  exempt  by 
law.  All  property  in  the  State  is  subject  to  taxation  unless  re- 
lieved therefrom  by  the  constitution  and  statutes  passed  in  accord- 
ance therewith. 

2.  Same — tax  exemption  cannot  be  raised  by  judicial  construc- 
tion. One  claiming  the  benefit  of  a  statute  exempting  property 
from  taxation  must  clearly  show  that  his  property  is  within  the 
contemplation  of  the  law,  as  the  statute  must  be  strictly  construed, 
and  if  there  is  any  doubt  upon  the  subject  the  doubt  must  be  re- 
solved against  the  exemption. 

3.  Same — the  primary  use  of  property  determines  its  character. 
In  determining  whether  property  falls  within  the  terms  of  an  ex- 
emption from  taxation,  whether  constitutional  or  statutory,  it  is 
the  primary  use  to  which  the  property  is  put  which  must  be  con- 
sidered, and  not  its  secondary  use. 

4.  Same — rule  for  determining  whether  property  of  church  is 
exempt  from  taxation.  If  property  is  devoted  primarily  to  re- 
ligious purposes,  the  fact  that  it  is  incidentally  used  for  a  secular 
purpose  does  not  destroy  the  exemption  from  taxation  under  the 
constitution  and  the  statute;  but  if  the  primary  use  is  secular,  the 
fact  that  there  is  an  incidental  use  for  religious  purposes  does  not 
bring  the  property  within  such  exemption. 

5.  Same — a  parsonage  is  not  exempt  from  taxation  under  the 
present  law.  The  primary  use  of  a  church  parsonage  is  a  home 
for  the  pastor,  and  the  fact  that  some  parts  of  the  parsonage  are 
used  for  purposes  in  connection  with  the  pastor's  work  or  the  work 
of  the  church  does  not  render  the  parsonage  exempt  from  taxation 
under  the  act  of  1909,  which  substantially  follows  the  language 
of  the  constitution  and  exempts  "property  used  exclusively  for  re- 
ligious purposes." 

Farmer,  J.,  Carter,  C.  J.,  and  Vickers,  J.,  dissenting. 

Auditor's  certificate  of  appeal  to  review  the  decision  of 
the  board  of  review  of  DeKalb  county. 

CuFFE  &  CuFFE,  A.  G.  KENNEDY,  and  H.  W.  Mc- 
EwEN,  (McGoorty  &  Pqj^i/)ck,  of  counsel,)  for  appellant. 
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W.  H.  Stead,  Attorney  General,  Edward  M.  Burst, 
State's  Attorney,  and  Chari^es  E.  Woodward,  for  ap- 
pellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  board  of  review  of  DeKalb  county  held  that  the 
parsonage  of  the  First  Congregational  Church  of  the  city 
of  DeKalb  was  subject  to  taxation,  and  that  decision  has 
been  certified  to  this  court  for  review  by  the  Auditor  of 
Public  Accounts  under  the  provisions  of  the  Revenue  act. 

The  First  Congregational  Church  of  DeKalb  owns  two 
adjoining  lots  in  the  city  of  DeKalb,  upon  one  of  which  is 
located  its  church  building  and  upon  the  other  its  i>arsonage, 
which  latter  building  is  occupied  by  the  pastor  and  his  wife 
and  two  children  as  a  home.  The  pastor  was  called  and 
examined  before  the  board  of  review  as  a  witness.  His  tes- 
timony was  not  contradicted,  and  it  appears  therefrom  the 
parsonage  stands  about  thirty  feet  from  the  church  and  is 
two  stories  high.  On  the  first  floor  there  are  a  hall  and  five 
rooms, — that  is,  a  parlor,  sitting  room,  dining  room,  kitchen 
and  the  pastor's  study.  On  the  second  floor  there  are  a  hall 
and  five  rooms  intended  for  sleeping  rooms,  and  bath.  The 
house  is  fitted  up  with  the  ordinary  furniture  and  utensils 
for  housekeeping.  In  the  study  the  pastor  has  a  desk  and 
books  and  there  prepares  his  sermons,  etc.,  and  he  and  his 
family  have  no  other  dwelling  house  or  home  in  the  city 
of  DeKalb.  The  pastor  also  testified  the  duties  of  the  pas- 
tor were  to  have  entire  charge  of  the  spiritual  work  of  the 
church  and  to  have  a  share  in  the  counsels  and  conferences 
by  which  the  temporal  work  of  the  church  was  managed ; 
that  the  officers  and  committees  of  the  church  and  other 
organizations  of  the  church  meet  at  the  parsonage ;  that  the 
pastor  is  there  consulted  by  people  in  reference  to  their  spir- 
itual welfare  and  in  regard  to  their  desire  to  live  a  godly 
li^e;   that  the  marriage  rite  is  solemnized  there  and  also 
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the  rite  of  baptism ;  that  classes  meet  there  at  stated  inter- 
vals for  religious  instruction  and  sometimes  Siuiday  school 
is  held  in  the  parsonage;  that  the  keys  of  the  church  and 
chapel  are  kept  there,  as  well  as  decorations  used  on  stated 
special  occasions,  and  that  the  utensils  of  the  communion 
service  and  the  elements  used  in  celebrating  the  Lord's 
Supper  are  kept  and  prepared  in  the  parsonage;  that  the 
religious  and  educational  work  of  the  church  is  conducted 
from  the  parsonage;  that  parents  of  the  children  in  the 
Sunday  school,  teachers,  and  others  interested  in  the  work 
of  the  church  and  the  various  societies,  consult  together  and 
with  the  pastor  at  the  parsonage;  that  two-thirds  of  the 
six  days  of  the  week  are  spent  in  the  parsonage  in  religious 
work ;  that  in  the  parsonage  the  pastor  devotes  his  time  to 
study,  meditation  and  prayer  and  the  preparation  of  dis- 
courses for  .the  congregation;  that  the  pastor's  wife  is  also 
engaged  in  religious  work  in  connection  with  the  church, 
assisting  the  pastor  in  the  preparation  of  the  sermons,  in  the 
church  work  and  in  religious  instruction,  and  shares  with 
the  officers  of  the  Ladies'  Aid  Society,  at  intervals,  in  the 
work  of  that  society;  that  the  parsonage  was  acquired  in 
order  to  carry  on  the  work  of  the  church  more  efficiently, 
by  voluntary  contributions  from  the  congregation  and  is 
maintained  by  like  contributions,  and  the  taxes  are  paid 
by  voluntary  contributions -raised  for  the  purpose  of  church 
work. 

Section  3  of  article  9  of  the  constitution  of  1870  au- 
thorizes the  legislature  to  exempt  from  taxation,  by  general 
law,  such  property  as  may  be  used  exclusively  for  religious 
purposes,  and  the  statute  in  force  at  the  time  of  the  hear- 
ing before  the  board  of  review  which  exempts  church  prop- 
erty from  taxes  reads  as  follows:  "All  property  used  ex- 
clusively for  religious  purposes  *  *  *  and  not  leased  or 
otherwise  used  with  a  view  to  profit,"  and  the  question  to  be 
determined  upon  this  record  is,  does  the  constitution  and  the 
statute  exempt  the  parsonage  of  appellant  from  taxation  ? 
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Under  the  act  of  1872  the  legislature  exempted  from 
taxation  all  church  property  actually  and  exclusively  used 
for  "public  worship."  That  statute  was  held  not  broad 
enough  to  exempt  from  taxation  a  building  which  stood 
upon  a  lot  which  was  separated  from  the  church  property 
by  a  sixteen- foot  alley,  and  which  was  used  by  the  church 
organization  as  a  place  in  which  to  hold  Sunday  school  and 
for  the  social  purposes  of  the  church  and  in  which  the  jani- 
tor of  the  church  had  a  room,  on  the  ground  that  the  use 
to  which  the  building  was  put  was  not  "public  worship." 
{In  re  Walker,  200  111.  566. )  The  legislature  amended  the 
statute  thereafter  so  that  it  exempted  from  taxation  "all 
church  property  actually  and  exclusively  used  for  public 
worship  and  all  parsonages  or  residences  actually  and  exclu- 
sively used  by  persons  devoting  their  entire  time  to  church 
work,  when  the  said  buildings  and  the  land  on  which  said 
buildings  are  located  (said  land  to  be  of  reasonable  size  for 
the  location  of  said  buildings)  are  owned  by  the  congrega- 
tion or  the  church  authorities  and  not  used  for  pecuniary 
profit."  This  statute  was  held  unconstitutional  in  People 
V.  First  Congregational  Church,  232  111.  158,  in  so  far  as 
it  attempted  to  exempt  from  taxation  parsonages,  and  the 
present  statute  was  passed,  which  follows  substantially  the 
language  of  the  constituticVn. 

In  determining  whether  the  parsonage  of  the  appellant 
is  exempt  from  taxation  under  the  statute  now  in  force  it 
must  be  borne  in  mind  that  all  property  in  this  State  is  sub- 
ject to  taxation  unless  it  is  relieved  from  taxation  by  the 
constitution  and  the  statutes  which  are  passed  in  accordance 
with  the  constitution,  and  that  in  determining  the  question 
whether  property  is  exempt  from  taxation  all  statutes  must 
be  strictly  construed  and  resolved  against  the  exemption  if 
there  is  any  doubt  upon  the  subject, — that  is,  the  exemption 
IS  not  to  be  made  by  judicial  construction,  and  one  claiming 
benefit  under  the  statute  is  required  to  show  clearly  that  the 
property  is  exempt  within  the  contemplation  of  the  law. 
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{Montgomery  v.  Wyman,  130  111.  17;  People  v.  Peoria 
Mercantile  Library  Assn,  157  id.  369;  People  v.  Watseka 
Camp  Meeting  Ass'n,  160  id.  576;  Bloomington  Cetnetery 
Ass'n  V.  People,  170  id.  377;  Sanitary  District  of  Chicago 
V.  Martin,  173  id.  243;  State  Council  of  Catholic  Knights 
V.  Board  of  Reiiew,  198  id.  441 ;  People  v.  Deutsche  Ge- 
meinde,  249  id.  132.)  And  in  determining  whether  prop- 
erty  falls  within  the  terms  of  the  exemption,  whether  it  be 
constitutional  or  statutory,  it  is  the  primary  use  to  which  the 
property  is  put  which  must  be  considered  and  not  its  sec- 
ondary use,  {People  v.  First  Congregational  Church,  supra; 
County  of  Ramsey  v.  Church  of  Good  Shepherd,  45  Minn. 
229;)  and  if  the  property  is  devoted,  in  a  primary  sense,  to 
a  religious  purpose,  the  fact  that  it  is  incidentally  used  for 
secular  purposes  will  not  destroy  the  exemption,  or  if  the 
primary  use  of  the  property  is  secular,  the  fact  that  a  por- 
tion of  it  is  incidentally  used  for  a  religious  purpose  will 
not  make  it  exempt  from  taxation.  {People  v.  First  Con- 
gregational Church,  supra;  County  of  Ramsey  v.  Church 
of  Good  Shepherd,  supra.)  We  think  it  obvious,  therefore, 
that  all  would  understand  and  readily  concede  that  a  church 
is  a  building  which  in  its  primary  sense  is  used  for  a  re- 
ligious purpose, — that  is,  such  use  is  its  principal  and  gen- 
eral use,  and  that  its  occasional  use  as  a  lecture  room  or 
for  other  similar  use  would  not  destroy  the  exemption.  On 
the  contrary,  we  think  it  is  equally  well  understood  by  all, 
as  the  very  name  signifies,  that  the  primary  use  of  a  parson- 
age is  as  a  home  for  the  pastor  and  his  family, — that  is, 
that  such  use  is  its  principal  and  general  use,  and  that  the 
fact  that  some  parts  of  the  parsonage  are  used  for  purposes 
connected  with  the  pastor's  work  or  the  work  of  the  church 
would  not  make  it  a  building  used  exclusively  for  religious 
purposes  and  exempt  it  from  taxation. 

We  think  it  clear,  therefore,  that,  as  was  held  in  People 
V.  First  Congregational  Church,  supra,  the  primary  purpose 
for  which  the  parsonage  in  question  was  acquired  and  pos- 
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sessed  by  the  appellant  is  not  religious  but  is  secular  and 
that  it  is  not  exempt  from  taxation,  and  that  the  amend- 
ment of  the  statute  after  tliat  case  was  decided  did  not 
change  the  law  in  this  State  so  as  to  exempt  the  parsonage 
of  the  appellant  from  taxation.  This  case,  in  principle,  dif- 
fers in  no  way  from  that  case,  except  here  we  have  a  little 
more  elaboration  and  the  evidence  points  out  perhaps  more 
fully  the  incidental  uses  of  this  parsonage  than  was  shown 
in  that  case.  There  is,  however,  no  evidence  found  in  this 
record  which  shows  that  the  primary  use  of  the  parsonage 
in  this  case  is  other  than  that  of  a  home  provided  by  the 
church  for  the  pastor  and  his  family.  We  think,  therefore, 
it  is  clear  that  the  parsonage  of  the  appellant  does  not  fall 
within  the  terms  of  the  present  statute  which  exempt  church 
property  which  is  used  exclusively  for  religious  purposes. 
While  the  statute  is  undoubtedly  a  valid  enactment  in  so 
far  as  it  applies  fo  church  property  exclusively  used  for 
religious  purposes  and  exempts  such  property  from  taxa- 
tion, it  does  not  apply  to  the  parsonage  in  question,  as  that 
property  is  not  used  exclusively  for  religious  purposes  with- 
in the  meaning  of  that  constitutional  provision. 

The  courts  of  last  resort  in  numerous  States  of  the 
Union  have  had  the  question  here  presented  for  decision 
before  them,  and  it  has  very  generally  been  held  that  resi- 
dence property  belonging  to  a  church  and  used  by  its  pastor 
as  a  home  is  not  exempt  from  taxation  under  constitutional 
provisions  similar  to  those  in  force  in  this  State,  and  while 
many  of  the  constitutions  of  those  States  are  not  worded 
precisely  as  is  ours,  the  general  principle  of  taxation  an- 
nounced in  those  constitutions  is  very  similar  to  that  an- 
nounced in  our  constitution  and  some  of  the  provisions 
found  in  those  constitutions  are  substantially  identical  with 
ours.  At  least  what  has  been  said  by  the  courts  of  other 
States  in  determining  this  question  is,  while  not  conclusive, 
very  persuasive.     (St.  Peter  s  Church  v.  Scott  County,  12 
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Minn.  395 ;  County  of  Hennepin  v.  Grace,  27  id.  503 ;  Peo- 
ple V.  Feitner,  168  ^,  Y.  494;  County  of  Ramsey  v.  Church 
of  Good  Shepherd,  supra;  St,  Joseph's  Church  v.  Assessors, 
12  R.  I.  19;  Gerke  v.  Purcell,  25  Ohio  St.  229;  Watterson 
V.  Hdliday,  yy  id.  150;  Vail  v.  Beach,  10  Kan.  214.)  The 
case  of  Vail  v.  Beach,  supra,  is  very  nearly  in  point.  There 
the  property  exempted  was  such  property  as  was  **used 
exclusively  for  religious  purposes/*  and  the  question  then 
determined  was,  that  a  dwelling  used  by  the  jxistor  of  the 
church  as  a  home  was  not  exempt  frcMU  taxation;  and  in 
County  of  Ramsey  v.  Church  of  Good  Shepherd,  supra,  it 
was  held  that  a  parsonage  used  by  the  pastor  of  the  church 
as  a  home  was  not  used  for  a  religious  purpose  in  a  primar)' 
sense  but  for  a  secular  purpose,  and  was  not  exempt  from 
taxation.  Those  cases  were  cited  and  relied  upon  in  People 
V.  First  Congregational  Church,  supra.  This  shows,  we 
think,  conclusively,  that  it  was  the  view  of  the  court  at 
that  time  that  the  legislature  was  without  power,  under  the 
constitution  of  1870,  to  exempt  from  taxation  a  parsonage 
owned  by  a  church  organization  and  used  by  its  pastor  as 
a  home.  The  cases  of  Watterson  v.  Halliday,  supra.  County 
of  Hennepin  v.  Grace,  supra,  and  People  v.  Feitner,  supra, 
clearly  establish  the  proposition  that  the  fact  that  a  parson- 
age is  used  by  a  minister  who  devotes  himself  entirely  to 
the  services  of  God  and  to  works  of  religion  and  charity, 
whereby  the  interests  of  his  church  are  subserved,  does  not 
convert  the  parsonage  from  a  secular  into  a  religious  use. 

From  a  careful  examination  of  this  record  we  have 
reached  the  conclusion  that  the  parsonage  of  the  appellant 
is  not  used  exclusively  for  religious  purposes,  but  is,  under 
the  authorities  and  under  the  evidence,  devoted  principally 
and  primarily  to  secular  purposes,  and  that  the  board  of  re- 
view did  not  err  in  holding  that  it  was  subject  to  taxation. 

The  decision  of  the  board  of  review  of  DeKalb  county 

will  therefore  be  approved.  n     •  •         u^        j 

^^  Decision  approved. 
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Mr.  Justice  Farmer  dissenting: 

I  am  unable  to  agree  to  the  opinion  of  the  court  in 
this  case.  It  seems  to  me  the  constitution  is  broad  enough 
to  authorize  the  exemption  of  such  church  property  as  is 
sought  to  be  taxed  in  this  case.  It  is  very  evident  from  the 
legislation  upon  this  subject  that  the  legislature  intended  to 
exempt  church  parsonages.  When  it  was  held  the  act  of 
1872  was  not  as  broad  as  the  constitution  and  only  ex- 
empted property  exclusively  used  for  "public  worship,"  it 
was  sought  to  remedy  the  defect  by  the  act  of  1905.  But 
that  act  failed  to  follow  the  constitution.  In  addition  to 
exempting  property  used  exclusively  for  "public  worship" 
it  went  beyond  the  power  conferred  by  the  constitution  and 
purported  to  exempt  property  that  might  not  come  within 
the  designation  of  property  used  exclusively  for  "religious 
purposes."  The  present  act,  so  far  as  it  applies  to  church 
property,  is  free  from  any  constitutional  objection,  and 
whether  it  embraces  property  of  the  character  here  sought 
to  be  taxed  is  before  us  for  the  first  time'.  We  were  not 
called  upon  in  People  v.  First  Congregational  Church,  232 
111.  rsS,  to  determine  what  property  wotild  be  embraced 
under  the  language  of  the  constitution  authorizing  the  leg- 
islature, by  general  law,  to  exempt  property  used  exclu- 
sively for  "religious  purposes,"  as  the  statute  then  before 
the  court  did  not  contain  the  language.  Of  course,  the 
parsonage  would  not  be  exempt,  under  the  statute  then  be- 
fore the  court,  as  property  used  exclusively  for  "religious 
worship,"  but  its  exemption  was  claimed  under  the  clause 
exempting  "parsonages  or  residences  actually  and  exclu- 
sively used  by  persons  devoting  their  entire  time  to  church 
work."  , 

Section  3  of  article  9  of  the  constitution  authorizes  the 
exemption,  by  general  law,  of  all  property  used  exclusively 
for  school  purposes.  Pursuant  to  the  constitutional  power 
the  legislature  passed  an  act  exempting  "all  property  of  in- 
stitutions of  learning,  including  the  real  estate  on  which 
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the  institutions  are  located,  not  leased  by  such  institutions, 
or  otherwise  used  with  a  view  to  profit."  The  case  of 
Monticello  Seminary  v.  People,  io6  111.  398,  arose  under 
that  statute.  The  institution  was  originally  located  tipon 
an  eight-acre  tract  of  land.  Afterwards  it  became  the 
owner  of  about  seventy-five  acres  more  land,  part  of  which 
was  used  for  raising  vegetables  and  fruit  for  use  by  the  in- 
stitution, part  for  raising  hay,  corn  and  oats  to  feed  cows 
and  horses  kept  by  the  school  and  part  of  it  for  pasture  for 
the  stock.  This  land  was  assessed  for  taxation  by  the  tax 
authorities  and  the  institution  claimed  it  was  exempt  un- 
der the  statute.  This  court  sustained  that  claim,  and  said 
(p.  400)  :  "The  evidence  further  shows  that  all  this  prop- 
erty is  necessary  for  the  proper  carrying  on  of  the  insti- 
tution; that  said  tracts  of  land  are  used  exclusively  for 
the  purposes  of  the  institution,  and  that  no  part  of  the 
same  has  been  leased  or  otherwise  used  with  a  view  to 
profit;  that  it  is  necessary,  in  connection  with  the  insti- 
tution, to  have  cows  to  supply  milk  for  the  scholars  and 
teachers,  all  of  whom,  numbering  about  175  persons,  reside 
and  live  within  and  upon  the  grounds  of  the  institution; 
that  horses  are  required  to  do  the  necessary  hauling  con- 
nected with  the  seminary,  and  .that  all  the  hay,  com  and 
oats  raised  on  the  place  go  to  the  feeding  of  the  stock 
thereon;  that  nothing  is  ever  sold  off  the  premises,  and 
that  what  is  raised  is  but  a  partial  supply  for  the  invStitu- 
tion;  that  the  object  of  the  institution  is,  as  far  as  pos- 
sible, to  make  it  a  self-sustaining  one,  and  that  what  is 
realized  over  and  above  actual  expenses  is  used  as  a  fund 
for  the  education  of  indigent  females."  If  that  land  w^as 
held  and  "used  exclusively  for  the  purposes  of  the  institu- 
tion," and  the  facts  brought  the  case,  as  said  by  the  court, 
"within  the  very  words  of  the  exemption  from  taxation 
of  the  constitution  and  the  legislation  upon  the  subject," 
I  am  unable  to  see  why  the  facts  in  this  case  do  not  bring 
it  within  the  exemption  of  the  constitution  and  the  legis- 
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lation  upon  the  subject.  If  land  devoted  to  raising  vege- 
tables and  fruit  for  use  by  the  teachers  and  students  and 
grain  and  hay  for  live  stock  owned  by  the  institution  is, 
within  the  meaning  of  the  constitution,  used  exclusively  for 
school  purposes,  it  would  seem  a  church  parsonage  owned 
and  used  as  shown  by  the  record  in  this  case,  is  used  ex- 
clusively for  religious  purposes.  The  Monticello  Seminary 
case  has  never  been  overruled  but  has  been  frequently  cited 
in  subsequent  cases. 

In  Monticello  Seminary  v.  Board  of  Review,  249  111. 
481,  the  school  was  assessed  on  credits.  It  was  the  owner 
of  interest-bearing  securities  amounting  to  $127,411.71  and 
claimed  it  was  all  exempt  from  taxation.  Of  that  amount 
$35,000  was  donations  or  endowment  funds  to  be  loaned 
and  the  income  used  in  providing  and  maintaining  scholar- 
ships in  the  school.  The  principal  was  not  to  be  used.  The 
rest  of  the  fund  ($92,411.71)  was  derived  from  tuition, 
board  and  other  income  of  the  institution.  This  court  held 
that  the  $35,000  was  exempt  but  that  the  other  credits  were 
subject  to  taxation,  although  three  members  of  the  court 
dissented  and  stated  that  in  their  opinion  all  of  the  credits 
were  exempt. 

It  does  not  require  a  resort  to  the  rule  of  liberal  con- 
struction to  hold  that  property  acquired,  owned  and  used 
as  is  this  property,  is  used  exclusively  for  religious  pur- 
poses within  the  meaning  of  the  constitution  and  statute. 
The  exemption  authorized  by  the  constitution  is  not  re- 
stricted to  property  used  exclusively  for  public  worship, 
but  embraces  all  property  exclusively, — that  is,  primarily, — 
used  for  religious  purposes.  A  church  building  for  pub- 
lic worship  is  essential  to  the  successful  carrying  out  of  the 
work  of  the  church,  and  a  pastor  or  priest  is  also  neces- 
sary for  efficient  work.  The  pastor  or  priest  is  a  man  who 
feels  himself  called  of  God  to  devote  his  time,  energies  and 
talents  to  the  work  of  his  church  and  the  persuading  of 
men  and  women  to  accept  religion  and  lead  pure  and  holy 
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lives.  No  church,  society  or  congregation  builds  a  church 
for  other  than  a  religious  purpose.  A  purpose  is  "the  idea 
or  ideal  kept  before  the  mind  as  an  end  of  effort  or  action." 
The  purpose  of  building  church  houses  is  to  promote  the 
cause  of  religion,  and  this  requires  the  services  of  a  pas- 
tor or  minister.  As  he  is  usually  a  man  who  devotes  all 
his  time  to  the  work  of  the  church  and  has  no  income  ex- 
cept such  as  is  paid  by  his  congregation,  it  is  customary  to 
provide  a  place  for  him  to  live.  Sometimes  such  provision 
is  made  a  part  of  or  connected  with  the  church  building, 
and  sometimes,  as  in  the  case  before  us,  a  house  is  built 
on  a  lot  adjoining  the  church  lot.  But  wherever  the  build- 
ing in  which  the  pastor  is  to  live  is  located,  it  is  a  part  of 
the  plan  of  the  congregation  to  benefit  mankind  by  preach- 
ing and  teaching  religion.  The  idea  before  the  mind  in 
furnishing  the  pastor  a  house  is  to  make. efficient  die  re- 
ligious work  and  purpose  of  the  church.  The  use  to  which 
the  property  is  devoted,  as  well  as  its  ownership,  must  be 
considered  in  determining  whether  it  is  exempt  from  tax- 
ation. If  the  primary  object  and  purpose  of  the  building 
is  religious,  its  character  as  property  exclusively  used  for 
religious  purposes  would  not  be  destroyed  by  the  fact  that 
some  uses  made  of  it  are  not  of  a  religious  character.  In 
People  V.  First  Congregational  Church,  supra,  it  was  said 
when  a  building  is  used  primarily  for  religious  purposes 
and  secondarily  for  a  secular  purpose,  or  if  there  should  be 
in  a  church  building  some  room  used  as  a  lodging  room 
by  the  sexton  or  some  other  person  employed  by  the  church, 
the  building  would  not  thereby  lose  its  character  as  a  build- 
ing us6d  for  religious  purposes.  The  evidence  in  this  case 
is  that  the  work  of  the  church  cannot  be  carried  on  effi- 
ciently without  the  constant  care  and  attention  of  the  pas- 
tor. The  parsonage  was  paid  for  with  contributions  made 
by  the  church  congregation.  It  was  erected  for  the  benefit 
it  would  be  in  promoting  the  work  of  the  church  and  not 
for  the  benefit  of  the  pastor.    There  is  nothing  in  the  con- 
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stitution  or  statute  which  limits  church  property  that  may 
be  exempted  from  taxation  to  that  necessarily  used  for 
public  worship.  The  limitation  is  to  property  exclusively 
or  primarily  provided  and  used  for  religious  purposes. 

In  my  opinion  the  board  of  review  erred  in  deciding 
the  property  was  not  exempt  and  in  ordering  it  taxed, 

Carter,  C.  J.,  and  Vickers,  J.:     We  concur  in  the 
foregoing  dissenting  opinion  of  Mr.  Justice  Farmer. 


The  Chicago  and  Western  Indiana  Railroad  Com- 
pany, Appellee,  vs.  Julius  Heidenreich,  Jr.  et  al. — 
(George  H.  Murphy,  Appellant.) 

Opinion  Med  April  i8,  ipi2 — Rehearing  denied  June  5,  IQ12, 

1.  Eminent  domain — it  is  only  necessary  for  the  petitioner  to 
show  that  it  is  a  corporation  de  facto.  In  a  condemnation  pro- 
ceeding by  a  railroad  company  it  is  only  necessary  for  the  peti- 
tioner to  show  that  it  is  a  corporation  de  facto,  but  in  order  to 
show  its  existence  as  sach  a  corporation  it  is  necessary  that  there 
be  some  law  under  which  a  corporation  of  its  character  could 
be  created. 

2.  Same — the  act  of  1872  did  not  prevent  consolidation  of  more 
than  two  railroad  companies  organized  thereafter.  The  act  of 
March  26,  1872,  authorizing  the  consolidation  of  any  corporation 
then  existing,  or  which  might  thereafter  be  organized,  with  any 
other  corporation  then  existing  or  which  might  thereafter  be  or- 
ganized, did  not,  by  reason  of  its  proviso  that  no  more  than  two 
corporations  then  existing  should  be  consolidated,  prohibit  the  con- 
solidation of  more  than  two  railroad  corporations  thereafter  or- 
ganized. 

3.  Same — whether  consolidation  was  legal  cannot  he  questioned 
in  a  condemnation  proceeding.  The  defendant  in  a  condemnation 
proceeding  cannot  urge  the  objection  that  the  three  railroad  com- 
panies which  were  merged  in  the  petitioner  could  not  legally  be 
consolidated  because  their  lines  were  parallel  and  competing,  as 
such  objection  involves  the  determination  of  the  question  whether 
the  petitioner  is  a  de  jure  corporation.  (Trust  Co,  v.  St.  L,,  L  M, 
&  S.  Ry.  Co.  208  111.  419,  distinguished.) 
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4.  Same — when  de  facto  corporation  may  exercise  power  of 
eminent  domain.  A  de  facto  corporation  of  this  State  having  au- 
thority to  construct  a  railroad  may  exercise  the  power  of  emi- 
nent domain. 

5.  Same — what  does  not  show  an  abuse  of  power  by  petitioner. 
The  fact  that  the  petitioner  in  a  proceeding  to  condemn  land  for 
additional  terminal  facilities  has  not  prepared  its  plans  to  show 
what  is  to  be  done  with  the  property  or  what  is  to  be  erected  upon 
it  does  not  show  an  abuse  by  the  petitioner  of  the  power  of  emi- 
nent domain,  where  the  evidence  shows  that  petitioner's  terminal 
facilities  are  wholly  inadequate  and  that  the  property  is  to  be  used 
for  such  purpose. 

6.  Same — what  does  not  prevent  petitioner  from  acquiring  fee 
in  street.  The  fact  that  the  lots  sought  to  be  condemned  by  the 
petitioning  railroad  company  extend  to  the  center  of  the  street 
and  alley  on  which  they  are  situated  does  not  prevent  it  from  ac- 
quiring the  fee  of  the  entire  lots,  including  the  portions  extend- 
ing into  the  street  and  alley,  even  though  it  may  not  be  able  to 
obtain  the  consent  of  tlie  city  to  lay  its  tracks  in  such  portions. 

7.  Same — the  jury  cannot  assume  that  consideration  named  in 
deeds  was  not  paid.  In  a  condemnation  proceeding  the  jury  have 
no  right  to  assume  that  the  defendant  did  not  pay  for  the  property 
the  consideration  named  in  his  deeds,  where  there  is  no  evidence 
tending  to  impeach  the  bona  fide  character  of  the  purchases  or  to 
show  any  depreciation  in  values  since  they^were  made. 

8.  Same — the  rule  as  to  evidence  of  sales  of  similar  property. 
In  a  condemnation  case,  evidence  of  sales  of  similar  property  is 
proper  for  the  purpose  of  fixing  the  value  of  the  property  con- 
demned; but  no  two  pieces  of  property  are  exactly  alike,  and  it 
is  the  right  of  the  party  against  whom  the  evidence  is  offered  to 
show  such  facts  as  will  enable  the  jury  to  understand  all  the  dif- 
ferences between  the  property  to  be  condemned  and  that  which 
has  been  sold. 

9.  Same — opinions  of  witnesses  as  to  value  are  not,  in  a  proper 
sense,  expert  testimony.  Witnesses  in  a  condemnation  proceeding 
may  give  their  opinions  as  to  the  value  of  the  property,  and  the 
weight  to  be  given  such  opinions  is  to  be  determined  by  the  jury 
from  the  knowledge  and  experience  of  the  witnesses  and  their  ca- 
pacity to  form  a  judgment;  but  such  opinions  are  in  no  proper 
sense  expert  testimony,  to  be  based  upon  hypothetical  conditions. 

10.  Same — it  is  improper  to  allow  witness  to  base  opinion  upon 
a  list  of  alleged  sales.  The  judgment  of  a  witness  as  to  value 
may  be  formed,  in  part,  from  sales  of  other  property  with  which 
he  is  acquainted  and  where  he  knows  its  advantages  and  disad- 
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vantages,  the  character  of  improvements  and  other  things  affect- 
ing the  value;  but  it  is  not  proper  to  give  a  witness  a  list  of  sales 
and  ask  him  to  form  a  judgment  based  upon  the  hypothesis  that 
the  list  represents  sales. 

11.  Same — judgment  of  witness  as  to  value  is  kis  conclusion 
from  known  facts.  The  judgment  of  a  witness  as  to  value  is  his 
conclusion  from  known  facts,  and  the  opinion  of  one  witness,  if 
he  appears  honest  and  truthful,  may  carry  more  weight  than  that 
of  others  because  of  his  experience  and  knowledge,  but  he  is  an 
expert  only  in  that  sense. 

12.  Same — when  exclusion  of  evidence  of  sales  is  error.  The 
exclusion  of  evidence  of  the  amounts  paid  for  property  in  the  im- 
mediate vicinity  and  in  the  same  situation  as  the  property  con- 
demned and  having  the  same  advantages  and  disadvantages  is  er- 
ror, even  though  the  undisclosed  purchaser  was  another  railroad 
company,  where  the  negotiations  were  between  the  owners  and  an 
individual,  who  took  the  title  in  his  own  name  and  that  of  other 
individuals,  and  there  is  nothing  to  show  that  the  parties  were 
not  free  from  any  influence  that  would  make  the  sales  other  than 
the  result  of  a  bargain  in  the  open  market. 

13.  Same — when  it  is  improper  to  permit  jury  to  take  map  to 
jury  room.  In  a  condemnation  case,  a  map  of  the  territory  sur- 
rounding the  property  condemned  should  not  be  permitted  to  be 
taken  to  the  jury  room  over  an  objection  that  it  has  been  changed 
and  altered  after  its  introduction  in  evidence. 

14.  Same — when  cross-examination  of  a  witness  goes  too  far. 
In  the  cross-examination  of  a  witness  who  has  given  an  opinion 
as  to  value  it  is  proper  to  ascertain  the  extent  of  his  dealings  in 
real  estate  in  order  to  inform  the  jury  as  to  his  ability  to  form  a 
judgment;  but  the  witness  should  not  be  interrogated  about  prices 
of  dissimilar  property  at  long  distances  from  the  property  con- 
demned and  the  values  estimated  by  witnesses  for  such  property. 

15.  Same — the  jury  may  consider  whether  the  city  council  will 
consent  to  the  laying  of  switch  track.  Where  the  defendant  in  a 
condemnation  case  claims  that  the  adaptability  of  the  property  for 
warehouse  purposes  adds  to  its  value  and  there  is  evidence  to  that 
effect  and  that  a  switch  track  could  be  run  to  the  property  if  the 
city  consented  thereto,  the  jury  have  a  right  to  judge,  from  all  the 
evidence,  whether  that  fact  adds  anything  to  the  value  of  the  prop- 
erty, and  it  is  error  to  instruct  the  jury  that  they  have  no  right 
to  assume  anything  in  regard  to  the  action  of  the  city  council. 

Appeai,  from  the  Superior  Court  of  Cook  county;   the 
Hon.  WiLriiAM  H.  McSuRELY,  Judge,  presiding. 
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HoLLETT,  Sauter  &  Henkei<,  and  John  C.  Far  well, 
for  appellant. 

Nathan  G.  Moore,  and  William  S.  Kies,  for  ap- 
pellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

« 

This  is  an  appeal  from  a  judgment  of  the  superior  court 
of  Cook  county  fixing  the  just  compensation  to  be  paid  by 
the  appellee,  the  Chicago  and  Western  Indiana  Railroad 
Company,  to  the  appellant,  George  H.  Murphy,  for  lots  23, 
26,  the  north  seventeen  and  one-half  feet  of  lot  29  and  the 
undivided  one-half  of  lot  35,  in  George  H.  Bliss'  subdivision 
of  block  127,  in  the  School  Section  addition  to  Chicago,  to 
be  taken  and  appropriated  by  the  appellee  for  the  increase 
and  improvement  of  its  passenger  and  freight  facilities  at 
its  terminal  station  in  Chicago. 

The  appellant  filed  his  motion  to  dismiss  the  petition  on 
various  grounds  and  the  court  overruled  the  motion.  The 
hearing  of  the  motion  and  the  trial  before  the  jury  were 
both  very  lengthy  and  there  was  continual  strife  during 
both,  so  that  it  would  require  a  volume  to  take  up  in  detail 
the  various  questions  raised.  That  will  not  be  attempted, 
but  the  material  and  controlling  questions  will  be  decided. 

It  was  only  necessary  for  appellee  to  show  that  it  was 
a  de  facto  corporation,  but  in  order  to  show  its  existence 
as  such  a  corporation  it  was  necessary  that  there  should  be 
some  law  under  which  a  corporation  of  its  character  could 
be  created.  (Gillette  v.  Aurora  Railn'ays  Co.  228  111.  261.) 
The  petition  alleged  that  the  appellee  was  a  corporation  or- 
ganized by  consolidation,  in  January,  1882,  of  three  corpo- 
rations organized  in  1879,  1880  and  1881,  under  the  general 
act  for  the  incorporation  of  railroad  companies.  The  three 
original  corporations  were  the  Chicago  and  Western  In- 
diana Railroad  Company,  the  Chicago  and  Western  Indiana 
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Belt  Railroad  Company  and  the  South  Chicago  and  West- 
em  Indiana  Railroad  Company.  There  was  an  act  in  force 
March  26,  1872,  authorizing  the  consolidation  of  any  cor- 
poration then  existing  or  which  might  thereafter  be  or- 
ganized, with  any  other  corporation  then  existing  or  which 
might  thereafter  be  organized,  with  a  proviso  that  no  more 
than  two  corporations  then  existing  should  be  consolidated 
into  one.  One  ground  of  the  motion  was  that  three  rail- 
ways could  not  be  consolidated.  There  was  a  very  great 
number  of  corporations  which  had  been  created  by  special 
acts,  with  diverse  and  extended  powers,  and  the  constitution 
had  prohibited  creating  new  corporations  in  that  way.  A 
general  act  for  the  incorporation  of  railroad  companies  had 
been  passed  and  took  effect  March  i,  1872,  under  which 
railroad  corporations  must  be  organized  in  the  future.  Ap- 
plying the  statutory  rule  for  the  construction  of  statutes, 
that  words  importing  the  singular  number  may  be  extended 
or  applied  to  several  persons  or  things  unless  such  construc- 
tion would  be  inconsistent  with  the  manifest  intention  of 
the  legislature  or  repugnant  to  the  context  of  the  same  stat- 
ute, the  words  in  the  singular  would  authorize  the  consoli- 
dation of  three  corporations.  The  proviso  which  limited 
the  generality  of  the  act  only  prohibited  the  consolidation 
of  more  than  two  of  the  corporations  then  existing,  so  that 
the  construction  of  the  act,  according  to  the  statutory  rule, 
was  not  inconsistent  with  the  manifest  intention  of  the 
legislature  or  repugnant  to  the  context  of  the  sanie  act. 
There  was  a  valid  law  which  authorized  the  consolidation, 
and  the  appellee  was  a  de  facto  corporation. 

Another  objection  made  was,  that  the  three  corporations 
coiild  not  be  consolidated  because  their  lines  were  parallel 
and  competing.  There  was  a  valid  law  for  the  consolida- 
tion of  corporations  and  a  bona  fide  attempt  to  consolidate 
under  the  law,  and  whether  the  facts  were  such  as  to  jus- 
tify the  exercise  of  the  privilege  could  not  be  raised  in 
this  proceeding.     That  would  have  involved  a  determina- 
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tion  whether  the  appellee  was  a  de  jure  corporation,  and  it 
would  be  no  more  competent  than  it  would  to  raise  a  ques- 
tion of  some  defect  in  the  proceeding  for  consolidation. 
The  case  of  Illinois  State  Trust  Co.  v.  5*^  Louis,  Iron 
Mountain  and  Southern  Railway  Co,  208  111.  419,  does  not 
sustain  the  claim.  The  question  there  was  whether  a  for- 
eign corporation  could  exercise  the  sovereign  power  of  emi- 
nent domain  conferred  upon  foreign  corporations  purchas- 
ing railroads  in  this  State  but  which  were  forbidden  to 
purchase  any  parallel  or  competing  line.  A  de  facto  cor- 
poration of  this  State,  with  authority  to  build  a  railroad, 
can  exercise  that  power. 

The  appellant  moved  the  court  to  require  the  appellee  to 
exhibit  and  file  its  plans  to  show  what  would  be  done  with 
the  property  or  erected  upon  it.  The  appellee  replied  that 
it  had  no  plans  and  proved  by  its  engineer  that  none  had 
been  made;  that  the  terminal  facilities  at  the  station  were 
insufficient ;  that  the  station  was  occupied  by  seven  or  more 
railroad  companies,  and  the  property  was  to  be  used  for  any 
of  the  purposes  of  a  terminal  station.  It  is  said  that  the 
object  was  to  show  an  abuse  of  the  power  to  take  private 
property,  under  the  rule  in  Tcdcns  v.  Sanitary  District,  149 
111.  87.  It  is  clear  that  there  was  no  abuse  of  the  power 
and  that  the  property  was  needed  for  the  intended  use. 

It  was  proved  that  the  agent  of  the  appellee  offered  the 
ai>pellant  $1000  a  front  foot  for  his  property,  which  was 
the  valuation  put  upon  the  property  with  great  unanimity  by 
the  witnesses  for  appellee  on  the  trial.  The  evidence  jus- 
tifies the  belief  that  the  offer  was  bona  Me  and  that  there 
was  a  sufficient  attempt  to  agree  on  the  compensation. 

The  lots  extended  to  the  center  of  the  street  and  allev 
on  which  they  were  sittiated,  and  the  petition  sought  to  take 
the  whole  of  the  lots,  including  those  parts  which  were  sub- 
ject to  the  public  easement.  It  is  contended  that  the  peti- 
tioner could  not  take  the  portions  of  the  lots  which  were 
subject  to  such  public  easement.     There  is  no  foundation 
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for  the  claim,  and  if  the  appellee  could  not  make  any  use 
of  the  fee  for  tracks  without  the  consent  of  the  city,  it 
could  acquire  all  rights  in  the  fee  and  take  its  chances  of 
securing  the  consent  of  the  city. 

The  court  did  not  err  in  overruling  the  motion  to  dis- 
miss the  petition. 

The  petition  was  filed  on  June  2,  1910,  and  the  jury 
awarded  to  appellant  for  lot  23  and  the  north  ten  feet  of 
lot  26,  as  the  value  of  the  property  at  that  date,  $63,550, — 
property  for  which  the  appellant  had  paid  $80,000  less  than 
four  years  before.  The  jury  awarded  $93,450  for  lot  26, 
(except  the  north  ten  feet,)  the  north  seventeen  and  one- 
half  feet  of  lot  29  and  the  undivided  one-half  of  lot  35,  for 
which  the  appellant  paid  $125,000  one  month  before  the 
petition  was  filed.  The  sums  so  allowed,  although  far  be- 
low the  values  fixed  by  witnesses  for  appellant,  were  within 
the  range  of  the  testimony,  and  as  the  jury  saw  the  prop- 
erty the  judgment  would  not  be  disturbed  if  it  appeared 
that  appellant  had  a  fair  trial.  Counsel  for  appellee  say  it 
does  not  concede  that  appellant  paid  the  sums  mentioned 
for  the  property,  and  that  the  jury  evidently  believed  that 
he  did  not  or  was  intending  to  speculate  on  the  necessities 
of  the  appellee.  The  jury  had  no  right  to  assume  from 
anything  found  in  the  record  that  the  amounts  named  were 
not  paid,  since  there  was  no  evidence  tending  in  any  degree 
to  impeach  the  bona  fide  character  of  the  purchases,  or 
either  of  them,  or  to  show  any  depreciation  in  values  since 
the  purcliases.  It  appears  to  us  that  the  apparently  unjust 
result  was  reached  on  account  of  the  manner  in  which  the 
case  was  tried  and  a  misapprehension  of  the  effect  of  the 
evidence. 

The  lots  fronted  east  on  Federal  street  and  there  was 
an  alley  in  the  rear.  They  were  in  the  midst  of  a  railroad 
terminal  station  occupied  by  a  large  number  of  railroads, 
and  the  terminal  station  fronted  north  on  Polk  street,  an 
east  and  west  street.    On  the  question  of  value  the  appellee 
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examined  a  number  of  witnesses  who  testified  to  sales  of 
property  north  of  Polk  street  in  different  localities  in  the 
neighborhood.  It  is  contended  that  this  evidence  was  im- 
properly admitted  because  none  of  the  property  was  of  simi- 
lar character  to  the  lots  in  question.  Evidence  of  sales  of 
similar  property  is  legitimate  for  the  purpose  of  fixing  th€ 
value  of  property  to  be  condemned,  but  no  two  pieces  of 
property  are  exactly  alike,  so  that  no  positive  rule  can  be 
laid  down  as  to  the  degree  of  similarity  to  justify  proof 
of  such  sales.  The  limits  of  the  evidence  necessarily  rest 
largely  in  the  discretion  of  the  trial  judge.  St.  Louis  and 
Illinois  Belt  Railway  Co,  v.  Guswelle,  236  111.  214. 

Proof  was  made  of  sales  in  a  locality  that  had  been 
devoted  to  disreputable  houses  and  the  city  had  required 
the  owners  to  move  their  business  frorn  that  locality,  so  that 
the  houses  were  empty,  the  rental  values  destroyed,  and  the 
value  of  the  property,  which  the  owners  desired  or  were 
compelled  to  dispose  of,  greatly  reduced.  We  cannot  say 
that  the  discretion  of  the  court  was  abused  by  proof  of  the 
various  sales  in  the  neighborhood,  but  the  appellant  was 
entitled  to  have  the  jury  understand  all  the  differences  be- 
tween his  property,  with  its  present  and  probable  prospec- 
tive uses,  and  the  proi^erty  concerning  which  the  sales  were 
proved. 

There  had  been  an  ordinance,  in  1883,  in  settlement  and 
compromise  of  questions  between  the  appellee  and  the  city, 
by  which  the  appellee  gave  up  any  right  to  extend  its  lines 
north  of  Polk  street,  on  which  the  terminal  station  fronted, 
and  the  court  improperly  limited  the  cross-examination  of 
the  witnesses  for  appellee  to  show  that  the  property  north 
of  Polk  street  had  no  possibility  of  railroad  connection  or 
of  railroad  uses  such  as  the  property  of  the  appellant  had. 
It  is  true  that  the  ordinance  did  not  prevent  the  city  from 
at  some  future  time  granting  the  right  to  lay  tracks  nortli 
of  Polk  street,  but  the  ajppellant  had  a  right  to  show  that 
there  was  no  probability  of  such  a  right  being  granted.    The 


Ju«i  Mi]      C.  &  W.  I.  R,  R.  Co.  V.  Heidenreich.  239 

question  was  asked  whether  there  was  not  a  general  un- 
derstanding, and  it  was  generally  considered  by  all  persons, 
that  there  could  be  no  tracks  north  of  Polk  street,  and  if 
that  fact  did  not  create  differences  in  the  property  and  af- 
fect values.  The  court  sustained  objections,  and  thereby 
prevented  a  fair  and  full  investigation  as  to  the  comparative 
values  of  the  property.  The  situation,  condition  and  im- 
provements might  have  been  such  as  to  preclude  any  prob- 
ability, or  even  possibility,  of  tracks  being  extended  north 
of  Polk  street  or  the  city  giving  consent  for  such  extension. 
After  proving  the  sales  of  property,  witnesses  were 
placed  on  the  stand  who  had  been,  or  were  then,  furnished 
with  lists  of  these  sales  and  gave  opinions  as  to  the  value 
of  appellant's  property  by  consulting  these  lists,  to  which 
the  appellant  objected.  Witnesses  may  give  opinions  as  to 
the  value  of  property,  and  the  weight  to  be  given  such  opin- 
ions is  to  be  determined  by  the  jury  from  the  knowledge 
and  experience  of  the  witnesses  and  their  capacity  to  form 
a  judgment,  but  such  opinions  are  in  no  proper  sense  expert 
testimony,  to  be  based  upon  hypothetical  states  of  fact.  All 
persons  who  are  acquainted  with  property  and  have  opin- 
ions of  its  value  may  give  their  opinions  to  the  jury,  to- 
gether with  their  knowledge  of  the  property  and  the  facts 
upon  which  the  opinions  are  based.  (Illinois  and  Wiscon- 
sin Railroad  Co.  v.  VonHorn,  i8  111.  257;  Keithsburg  and 
Eastern  Railroad  Co,  v.  Henry,  79  id.  290;  Johnson  v. 
Freeport  and  Mississippi  River  Raihcay  Co,  iii  id.  413.) 
The  judgment  of  the  witness  may  be  formed,  in  part  at 
least,  from  sales  of  other  property  with  which  he  is  ac- 
quainted, and  where  he  knows  its  advantages  and  disad- 
vantages, the  character  of  improvements,  and  other  things 
affecting  the  value ;  but  it  is  not  proper  to  give  a  witness  a 
list  of  sales  and  ask  him  to  form  a  judgment  based  on  the 
hypothesis  that  the  list  represents  sales.  The  judgment  of 
a  witness  as  to  value  is  his  conclusion  from  known  facts, 
and  the  opinion  of  one  witness,  if  he  api^ears  honest  and 
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truthful,  may  carry  more  weight  than  that  of  others  because 
of  his  experience  and  knowledge,  but  he  is  an  expert  only 
in  that  sense. 

The  court  refused  to  admit  evidence  of  the  amounts 
paid  for  property  in  the  immediate  locality  and  in  the  same 
situation  as  the  property  in  question  and  having  the  same 
advantages  and  disadvantages.  The  ruling  was  based  on 
the  fact  that  although  the  property  was  purchased  by  an  in- 
dividual and  the  title  to  some  lots  taken  in  his  own  name 
and  to  others  in  the' names  of  non-resident  individuals, 
the  money  was  actually  furnished  by  the  Wabash  Railroad 
Company  and  the  property  was  acquired  for  the  uses  of  the 
terminal  station.  Where  a  railroad  company  has  located 
its  road  across  property  it  is  not  proper  for  one  owner  to 
show  what  the  company  has  paid  as  compensation  for  other 
property,  because  it  must  have  the  particular  property  even 
if  it  costs  more  than  its  real  value.  There  is  also  the  ele- 
ment of  damage  to  remaining  property,  differing  in  almost 
every  case,  and  the  amount  paid  furnishes  no  fair  criterion 
of  value.  The  com[)any  cannot  prove  what  it  has  paid  be- 
cause the  sale  is  compulsory  and  it  could  have  forced  a  sale 
at  a  price  to  be  fixed  by  a  jury.  (Peoria  Gas  Light  Co,  v. 
Peoria  Terminal  Raihvay  Co.  146  111.  372;  Lyon  v.  Ham- 
mond  and  Blue  Island  Railroad  Co.  167  id.  527;  Schuster 
V.  Sanitary  District,  \yy  id.  626.)  The  situation  of  this 
property  was  different  and  quite  unusual,  and  its  principal 
and  greatest  value  was  for  railroad  purposes.  It  was  in 
the  center  of  a  great  railroad  terminal  occupied  by  a  large 
number  of  railroad  companies.  The  Wabash  freight  house 
and  its  tracks  were  on  the  west  side  of  it,  extending  north 
to  Polk  street.  The  passenger  station,  with  its  tracks,  was 
on  the  east  side  of  it,  also  extending  to  Polk  street,  and 
the  tracks  of  the  Monon  road  came  up  to  the  south  of  it 
and  extended  across  lot  35,  of  which  the  appellee  owned  an 
undivided  one-half.  Its  value  was  for  a  part  of  the  termi- 
nal, and  it  was  evident  that  either  then  or  in  the  near  fu- 
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ture  it  would  be  required  for  that  purpose.  No  one  would 
establish  a  permanent  business  there  with  the  practical  cer- 
tainty that  it  would  be  soon  destroyed  and  a  removal  com- 
pelled by  a  condemnation  of  the  property.  The  terminal 
station  was  really  for  the  use  of  all  these  railroads,  of 
which  the  appellee  was  the  titular  head.  Although  the  court 
refused,  on  the  motion,  to  permit  proof  of  the  ownership  of 
the  stock,  the  appellee  brought  out,  on  cross-examination  of 
appellant's  witness,  the  fact  that  the  Wabash,  the  Monon, 
the  Grand  Trunk,  the  Erie  and  the  Eastern  Illinois  Railroad 
Companies  owned  the  entire  stock  of  the  appellee.  Each 
railroad  occupied  its  own  tracks  and  freight  houses  in  the 
terminal  under  leases  from  the  appellee,  and  the  property 
was  valuable  for  use  particularly  by  the  Monon,  or  by  any 
of  the  so-called  tenants  of  the  appellee  which  could  reach 
the  property  over  the  leased  tracks.  It  was  claimed  tliat  the 
property  had  value  for  warehouse  purposes,  but  the  engi- 
neer of  appellee  testified  that  it  would  be  impossible  to  con- 
nect the  property  by  a  switch  track,  which  the  law  requires 
if  practicable.  The  natural  use  of  the  property  was  as  a 
part  of  the  terminal  station,  which  it  was  inevitably  des- 
tined to  become.  Its  best  use  and  greatest  value  being  for 
railroad  purposes  it  was  unlike  property  in  general,  and  ap- 
pellant was  entitled  to  its  value  for  its  best  use.  If  the 
other  lots  were  bought  for  railroad  purposes,  free  from 
any  influence  tending  to  make  a  comparison  unfair,  there 
was  no  objection  to  the  proof.  The  only  valid  objection 
the  appellee  could  have  had  would  have  been  that  the  own- 
ers exacted  more  on  account  of  its  necessities,  and  that 
could  not  be  so  where  the  buyers  were  individuals  and  the 
intended  use  unknown.  The  negotiations  for  the  purchases 
were  between  an  individual  and  the  owners  of  the  prop- 
erty, who  liad  no  reason  to  suppose  that  it  was  being  pur- 
chased for  the  appellee,  and  there  is  nothing  tending  to 
show  that  the  parties  were  not  free  from  any  influence  that 
would  make  the  sales  other  than  the  result  of  a  bargain 
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upon  the  open  market.  None  of  the  reasons  for  excluding 
evidence  of  sales  where  an  owner  negotiates  with  a  railroad 
company  applied,  and  we  think  the  court  erred  in  exclud- 
ing the  evidence. 

The  court  did  not  err  in  excluding  section  2  of  the  or- 
dinance of  1879,  authorizing  appellee  to  cross  streets  and 
alleys  in  its  original  construction  of  its  road,  and  did  not 
err  in  refusing  to  require  appellee  to  produce  its  plans  on 
the  trial  before  the  jury.  It  is  argued  that  the  plans  would 
have  shown  an  intended  extension  of  the  Monon  freight 
house  upon  the  lots.  From  the  situation  it  would  look  as 
though  that  might  be  so,  but  it  could  make  no  difference  in 
the  valuation  by  the  jury.  As  the  appellee  took  the  whole 
of  appellant's  property,  it  would  make  no  difference  to  him, 
in  determining  the  value,  whether  the  Monon  freight  house 
or  the  Monon  tracks  were  extended  across  it. 

The  court  permitted  a  map  introduced  in  evidence  to 
go  to  the  jury  room  against  the  objection  of  api>ellant  that 
it  had  been  changed  and  altered  after  it  was  so  introduced. 
Following  the  admission  of  the  map  in  evidence  the  ab- 
stract of  record  shows  the  following:  "From  time  to  time 
during  the  trial  additions  and  alterations  were  made  in 
said  map  by  the  petitioner,  to  which  respondents  objected, 
as  hereafter  set  forth."  It  was  error  to  deny  the  motion 
to  exclude  the  map. 

In  the  cross-examination  of  a  witness  who  has  given  an 
opinion  as  to  value  it  is  proper  to  ascertain  the  extent  of 
his  dealings  in  real  estate,  for  the  purpose  of  informing  the 
jury  as  to  his  ability  to  form  a  judgment;  but  appellee  was 
permitted,  in  the  cross-examination  of  appellant's  witnesses, 
to  interrogate  about  prices  of  dissimilar  property  at  long  dis- 
tances from  the  property  in  question  an-d  the  values  esti- 
mated by  the  witnesses  for  such  dissimilar  property,  which 
was  extending  the  cross-examination  beyond  proper  linrits. 

The  court  instructed  the  jury  that  they  had  no  right  to 
assume  anything  in  regard  to  the  action  of  the  city  council 
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in  granting  permission  to  cross  any  street  or  alley  to  afford 
switch  track  connections  with  this  property.  While  the  city 
council  could  not  be  compelled  to  grant  the  permission,  the 
jury  had  a  right  to  form  a  judgment,  from  the  situation  of 
the  property  and  its  requirements  if  used  for  a  warehouse, 
whether  it  would  be  reasonable  to  grant  such  permission 
and  whether  the  city  council  would  be  likely  to  do  so.  The 
use  of  the  property  for  warehouse  purposes  was  claimed  by 
the  appellant  to  add  to  its  value,  and  there  was  testimony 
to  that  effect.  To  tell  the  jury  that  they  had  no  right  to 
assume  that  the  privilege  might  be  granted,  eliminated  the 
question  of  such  probabilities  and  practically  destroyed  that 
element  of  value.  There  was  evidence  that  a  switch  track 
could  be  run  to  the  property  if  consented  to  by  the  city 
council,  and  the  jury  had  a  right  to  judge,  front  all  the  evi- 
dence, whether  that  fact  added  anything  to  the  value  of  the 
property. 

The  court  gave  the  instruction  about  disregarding  the 
evidence  of  witnesses  so  far  as  such  witnesses  had  magni- 
fied or  depreciated  the  value  of  the  property,  which  was 
commented  upon  in  Herrin  and  Southern  Railroad  Co,  v. 
NoUe,  243  111.  594,  and  Chicago,  Ottawa  and  Peoria  Rail- 
ivay  Co.  v.  Rausch,  245  id.  477.  It  was  applied  to  both 
parties  but  was  misleading,  and  practically  told  the  jury  to 
pay  no  attention  to  testimony  of  witnesses  whose  opinions 
of  value  they  did  not  regard  as  correct. 

Ninety-eight  instructions  were  asked  and  fifty-two  were 
given.  There  was  no  occasion  for  giving  such  a  number  of 
instructions,  which  necessarily  consisted  of  practical  repe- 
titions of  the  same  rules  of  law.  Certainly  no  one  would 
think  it  necessary  to  give  fifty-two  instructions  to  enable 
the  jury  to  decide  what  appellant's  property  was  worth. 

The  judgment  is  reversed  and  the  cause  remanded. 

Rez'ersed  and  remanded. 
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MiLFORD    E.    Streeter,   Appellant,    vs.   The   Western 
WHEEI.ED  Scraper  Company,  Appellee. 

Opinion  filed  April  i8,  igi2 — Rehearing  denied  June  6,  ipi2. 

1.  Master  and  servant — duty  to  enclose  dangerous  machinery 
not  dependent  on  notice  from  factory  inspector.  Section  i  of  the 
act  of  1909  (Laws  of  1909,  p.  202,)  is  an  unqualified  declaration 
that  all  machinery  and  appliances  of  the  character  mentioned  shall 
be  so  located,  wherever  possible,  as  not  to  be  dangerous  to  em- 
ployees or  shall  be  properly  enclosed,  fenced  or  otherwise  pro- 
tected, and  the  duty  so  imposed  is  absolute  and  not  dependent  upon 
any  notice  from  the  factory  inspector. 

2.  Same — when  declaration  sufficiently  shows  that  machine  was 
so  located  as  to  be  dangerous  to  employees.  If  the  declaration 
shows  that  the  machine  which  caused  the  plaintiff's  injury  was  of 
such  a  character  that  it  could  not  be  so  located  as  not  to  be  dan- 
gerous to  employees,  such  fact,  together  with  the  allegation  that 
it  was  not  protected,  is  sufficient  to  bring  the  case  within  the  act 
of  1909  (Laws  of  1909,  p.  202,)  without  an  express  allegation  as 
to  its  location. 

3.  Same — object  and  effect  of  the  act  of  igog,  concerning  en- 
closing of  dangerous  machinery.  The  object  of  the  act  of  1909. 
concerning  the  enclosing  of  dangerous  machinery,  is  to  provide, 
through  the  exercise  of  the  police  power  of  the  State,  for  the 
health,  safety  and  comfort  of  employees  in  factories,  mercantile 
establishments,  mills  and  workshops,  and  its  effect  is  to  create  a 
new  situation  in  the  relation  of  master  and  servant  and  to  change 
the  common  law  duty  of  the  master. 

4.  Same — act  of  ipop  increases  the  standard  of  the  master's 
duty  to  his  employees.  Under  the  act  of  1909  (Laws  of  1909, 
p.  202,)  the  measure  of  the  master's  duty  is  no  longer  to  merely 
use  reasonable  care  to  furnish  a  safe  place  and  safe  machinery 
and  tools  to  his  employees,  but  in  addition  to  such  reasonable  care 
he  must  use  in  his  business  the  means  and  methods  provided  in 
the  statute  for  the  safety  of  such  employees. 

5.  Same — the  master  owes  to  each  person  in  his  employ  the 
specific  duty  of  guarding  machinery.  Under  the  act  of  1909  the 
guarding  of  the  machinery  therein  mentioned  is  an  absolute  duty 
required  of  the  master  for  the  protection  of  his  employees,  and  he 
owes  such  duty  to  each  person  in  his  employ,  cannot  delegate  it  to 
another  nor  contract  against  his  neglect  or  failure  to  perform  it. 

6.  Same — an  employee  does  not  assume  risk  of  master's  viola- 
tion of  the  act  of  ipoc^.    An  employee  does  not,  by  working  with 
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an  unguarded  machine  with  knowledge  that  it  is  unguarded,  as- 
sume the  risk  of  injury  from  the  master's  failure  to  comply  with 
the  act  of  1909  requiring  such  machine  to  be  suitably  guarded,  and 
if  the  employee  is  injured  by  reason  of  such  condition  the  doctrine 
of  the  assumption  of  risk  is  no  defense  to  his  right  to  recover  dam- 
ages.  (Browne  v.  Siegel,  Cooper  &  Co.  191  111.  226,  distinguished.) 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Kane  county ;  the  Hon.  Duane  J.  Carnes,  Judge, 
presiding. 

John  M.  Raymond,  and  John  K.  Newhai^l,  (R.  S. 
Egan,  of  counsel,)  for  appellant. 

J.  C.  Murphy,  and  E.  L.  Lyon,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellant  sued  the  appellee  for  damages  on  account 
of  the  loss  of  three  fingers  of  his  left  hand.  The  court  di- 
rected a  verdict  for  the  defendant  and  entered  a  judgment 
against  the  appellant,  which  the  Appellate  Court  affirmed. 
A  certificate  of  importance  and  an  appeal  to  this  court  were 
granted. 

The  appellee  operated  a  factory  in  which  power-driven 
machinery  was  used,  and  employed  the  api^llant  to  run  a 
jointer, — a  machine  used  in  shaping  and  planing  wood,  hav- 
ing knives,  revolving  at  a  speed  of  twenty-six  hundred  rev- 
olutions a  minute,  extending  along  its  surface  and  in  plain 
sight  at  all  times,  whether  the  machine  was  in  operation 
or  not.  These  knives  were  not  covered  or  protected  by  a 
guard  or  device  of  any  kind.  On  the  setond  day  of  his 
work  with  the  jointer  the  plaintiff^  while  standing  by  its 
side,  was  bumped  into  by  another  workman,  and  in  order 
to  prevent  himself  from  being  thrown  into  the  unprotected 
moving  belt  which  operated  it,  he  caught  with  his  left  hand 
the  gauge  on  top  of  the  jointer.    His  hand,  being  wet  with 
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perspiration,  slipped  from  the  gauge  into  the  knives  and 
three  of  his  fingers  were  cut  off.  The  appellant  contends 
that  appellee  was  required  to  enclose  or  protect  the  knives 
of  the  jointer  by  "An  act  to  provide  for  the  health,  safety 
and  comfort  of  employees  in  factories,  mercantile  estab- 
lishments, mills  and  workshops  in  this  State,  and  to  pro- 
vide for  the  enforcement  thereof."  (Hurd's  Stat.  1909, 
p.  1 102.)  The  appellant  knew  that  the  jointer  was  a  dan- 
gerous machine,  that  the  knives  were  revolving  rapidly  and 
were  unguarded,  and  that  his  fingers  would  be  cut  off  if  he 
got  them  in  the  machine. 

Some  of  the  counts  of  the  declaration  charge  the  appel- 
lee with  negligence,  without  regard  to  the  statute,  either  in 
failing  to  furnish  the  appellant  a  reasonably  safe  machine 
with  which  or  a  reasonably  safe  place  in  which  to  work. 
It  will  be  unnecessary  to  consider  these  counts,  for  it  may 
be  conceded  that  but  for  the  statute  the  appellant  would  be 
held  to  have  assumed  the  risk  of  the  unprotected  knives  and 
therefore  to  be  barred  of  a  recovery  on  those  counts,  and 
yet,  if  the  other  elenients  of  a  recovery  were  present,  he 
would  be  entitled  to  have  the  cause  submitted  to  the  jury 
on  the  counts  charging  a  violation  of  the  statute  requiring 
the  machine  to  be  protected,  unless  the  appellant  can  be  held 
to  have  assumed  also  the  risk  incident  to  such  violation  of 
the  statute. 

It  is  first  contended  in  support  of  the  judgment  that  the 
act  imposed  no  obligation  oa  the  appellee  until  after  notifi- 
cation by  the  factory  inspector.  Sections  i  and  23  of  the 
act  are  as  follows : 

"Section  i.  Be  it  enacted  by  the  People  of  the  State 
of  Illinois,  represented  in  the  General  Assembly:  That  all 
power-driven  machinery,  including  all  saws,  planers,  wood- 
shapers,  jointers,  sand-paper  machines,  iron  mangles,  emery 
wheels,  ovens,  furnaces,  forges  and  rollers  of  metal;  all 
projecting  set-screws  on  moving  parts;  all  drums,  cogs, 
gearing,  belting,  shafting,  tables,  fly-wheels,  flying  shuttles 
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and  hydro-extractors;  all  laundry  machinery,  mill  gearing 
and  machinery  of  every  description;  all  systems  of  elec- 
trical wiring  or  transmission ;  all  dynamos  and  other  elec- 
trical apparatus  and  appliances;  all  vats  or  pans,  and  all 
receptacles  containing  molten  metal  or  hot  or  corrosive 
fluids  in  any  factory,  mercantile  establishment,  mill  or 
workshop,  shall  be  so  located  wherever  possible,  as  not  to 
be  dangerous  to  employees  or  shall  be  properly  enclosed, 
fenced  or  otherwise  protected.  All  dangerous  places  in  or 
about  mercantile  establishments,  factories,  mills  or  work- 
shops, near  to  which  any  employee  is  obliged  to  pass,  or 
to  be  employed  shall,  where  practicable,  be  properly  en- 
closed, fenced  or  otherwise  guarded.  No  machine  in  any 
factory,  mercantile  establishment,  mill  or  workshop,  shall 
be  used  when  the  same  is  known  to  be  dangerously  defect- 
ive, and  no  repairs  shall  be  made  to  the  active  mechanism 
or  operative  part  of  any  machine  when  the  machine  is  in 
motion. 

"Sec.  23.  Whenever,  by  the  provisions  of  this  act,  it  is 
made  the  duty  of  any  person,  firm  or  corporation  within 
this  State,  to  make  or  install  any  alterations,  additions  or 
changes,  the  same  shall  be  made  and  installed  in  conformity 
with  the  provisions  of  this  act,  and  completed  within  a  rea- 
sonable time  after  notification  by  the  chief  State  factory 
inspector  or  his  deputy." 

Section  25  makes  it  the  duty  of  the  chief  State  factory 
inspector  and  his  assistant  and  deputies  to  enforce  the  pro- 
visions of  the  act,  and  section  26  imposes  penalties  for  their 
violation. 

Section  i  is  an  unqualified  declaration  that  all  machin- 
ery and  appliances  of  the  character  mentioned  shall  be  so 
located,  wherever  possible,  as  not  to  be  dangerous  to  em- 
ployees, or  shall  be  properly  enclosed,  fenced  or  otherwise 
protected.  The  duty  is  absolute  and  not  dependent  upon  any 
notice  from  the  inspector.  (Arms  v.  Ayer,  192  111.  601.) 
In  that  case  the  statute  required  the  erection  of  fire-escapes 
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on  certain  buildings.  Section  3  required  the  factory  inspec- 
tor to  serve  notice  for  the  erection  of  such  fire-escapes  upon 
buildings  not  provided  with  fire-escapes,  in  accordance  with 
the  act,  and  section  4  provided  that  an  owner  not  complying 
with  such  notice  within  thirty  days  should  be  fined.  It  was 
held  that  the  duty  to  provide  fire-escapes  was  not  depend- 
ent upon  the  performance  of  any  duty  by  the  inspector. 
McRickard  v.  Flint,  1 14  N.  Y.  222 ;  Willy  v.  Mulley,  78  id. 
310;   Rose  v.  King,  49  Ohio  St.  213. 

It  is  next  insisted  that  tlie  statute  requires  the  machin- 
ery mentioned  in  section  i  to  be  so  located  as  not  to  be  dan- 
gerous to  employees,  or  to  be  properly  enclosed,  fenced  or 
otherwise  protected,  while  the  allegation  and  proof  are  only 
that  the  jointer  was  not  protected,  without  showing  that  it 
was  so  located  as  to  be  dangerous  to  employees.  One  count, 
at  least,  of  the  declaration  described  the  machine  and  its 
whirling  knives,  so  that  it  was  manifest  that  it  could  not 
be  so  located  as  not  to  be  dangerous  to  the  employees  who 
were  working  with  it.  It  was  not  necessary  to  use  exactly 
that  language,  but  it  was  enough  to  show  that  the  machin- 
ery was  dangerous  to  employees  amd  was  not  protected. 

It  is  urged  that  the  proof  does  not  sustain  the  alle- 
gation that  it  is  practicable  to  guard  the  jointer,  and  to 
operate  it  while  so  guarded  as  to  be  reasonably  safe  for 
employees.  A  witness  who  was  a  mechanical  engineer  and 
draughtsman  testified  that  he  was  familiar  with  the  kind  of 
jointer  by  which  the  appellant  was  hurt  and  the  manner  of 
its  5>peration ;  that  such  a  jointer  was  in  use  in  tlie  shop  of 
the  company  by  which  he  was  employed ;  that  a  g^ard  was 
used  over  the  knives  and  that  such  guard  is  a  practical  de- 
vice. This  evidence  tended  to  prove  the  practicability  of  a 
guard  for  the  jointer. 

The  serious  question  in  the  case  is  whether  the  appellant 
assumed  the  risk  incident  to  the  appellee's  violation  of  the 
statute.  Stated  generally,  the  question  is :  Does  a  servant 
who  continues  in  the  master's  employ  with  full  knowledge 
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of  the  violation  by  the  master  of  a  statute  passed  for  the 
protection  of  the  servant  in  his  work,  and  of  the  consequent 
danger  to  himself;  assume  the  risk  of  injury  from  such  vio- 
lation?   There  is  a  hopeless  conflict  in  the  answers  to  this 
question  given  by  the  courts  of  the  various  jurisdictions  in 
the  United  States.     The  legislatures  of  the  various  States 
of  the  Union,  as  well  as  Congress,  have  enacted  a  great  va- 
riety of  laws  intended  for  the  protection  of  persons  work- 
ing in  mills  and  factories,  operating  or  working  with  or 
about  railroad  trains,  cars,  locomotives  or  other  machinery, 
or  working  in  places  or  under  conditions  which,  unless  spe- 
cial provision  is  made  for  their  protection,  expose  them  to 
risks  to  which  they  ought  not  to  be  subjected.     Some  of 
these,  as  the  Railway  Safety  Appliance  act  in  Illinois,  and 
the  act  of  Congress  on  the  same  subject,  expressly  provide 
that  an  employee  shall  not  be  deemed  to  have  assumed  the 
risk  because  of  continuing  in  his  employment,  or  in  the  per- 
formance of  the  duties  of  such  employment,  after  knowl- 
edge of  the  violation  of  the  act.     Others  declare  that  no 
contract  of  employment  shall  constitute  a  defense  to  any 
action  for  an  injury  caused  by  a  violation  of  the  act,  or 
contain  provisions  of  a  similar  nature.     In  still  others,  as 
in  the  statute  now  before  us,  no  direct  provision  as  to  the 
assumption  of  risk  is  found,  and  in  such  cases  it  is  held 
that  the  master  cannot  avail  himself  of  the  defense  of  as- 
sumption of  risk  where  the  injury  complained  of  has  re- 
sulted from  his  neglect  of  the  duty  imposed  upon  him  by 
the  statute,  in  Arkansas,  Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Michigan,  Missouri,  Oklahoma,  Oregon,  North 
Carolina,  Pennsylvania,  Vermont  and  Washington.    On  the 
other  hand,  it  has  been  held  that  such  defense  is  available  , 
to  the  master  in  Alabama,  Colorado,  Maine,  Massachusetts, 
Minnesota,  Montana,  New  Jersey,  New  York,  Rhode  Is- 
land and  Wisconsin.    The  same  contradictory  decisions  are 
found  in  the  Federal  courts  in  different  circuits  as  in  the 
State  courts.    Johnson  v.  Mammoth  Vein  Coal  Co,  88  Ark. 
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243 ;  St.  Louis,  Iron  Mountain  and  Southern  Railway  Co. 
V.  White,  93  id.  368;  Monteith  v.  Kokomo  Wood  Enamel- 
ing Co.  159  Ind.  149;  Poli  V.  Numa  Blbck  Cod  Co.  149 
Iowa,  104;  Western  Furniture  Co.  v.  Bloom,  76  Kan.  127; 
Harlcy  v.  Texas  Railway  Co,  113  La.  533;  Low  v.  Clear 
Creek  Coal  Co.  140  Ky.  754;  Sipes  v.  Michigan  Starch 
Co.  137  Mich.  258;  VanDoon  v.  Heep,  160  id.  199;  Dt4r 
rant  v.  Lexington  Coal  Co.  97  Mo.  62;  Hill  v.  Saugested, 
53  Ore.  178;  jBt7r.y  v.  Seaboard  Air  Line  Railway  Co.  143 
N.  C.  78;  Sans  Bois  Coal  Co.  v.  Janeway,  22  Okla.  425; 
Valjago  v.  Carnegie  Steel  Co.  226  Pa.  514;  Kilpatrick  v. 
Grand  Trunk  Railway  Co.  74  Vt.  288;  Hall  v.  fF^.y^  S* 
S'/arf^  Mill  Co.  39  Wash.  447;  Anderson  v.  Pacific  Na- 
tional Lumber  Co.  60  id.  415;  Denver  and  Rio  Grande 
Railrocui  Co.  v.  Gannon,  40  Colo.  195 ;  Birmingham  Rail- 
way and  Electric  Co.  v.  Allen,  99  Ala.  359;  Gillin  v.  Pat- 
ten and  Sherman  Railroad  Co.  93  Me.  80;  Kecfian  v. 
Edisan  Electric  Illuminating  Co.  159  Mass.  379;  Marshall 
V.  Norcross,  191  id.  568;  Seeley  v.  Tennant,  104  Minn. 
354;  /?(w^  V.  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie 
Railway  Co.  107  id.  260;  Osterholm  v.  Boston  and  Mon- 
tana Mining  Co.  40  Mont.  508;  Mika  v.  Passaic  Print 
Works,  76  N.  J.  L.  561 ;  Knisley  v.  Pra^/,  148  N.  Y.  372 ; 
Langlois  v.  Dunn  Worsted  Mills,  25  R.  I.  645 ;  Helmke  v. 
Thilmany,  107  Wis.  216;  Narramore  v.  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Co.  96  Fed.  Rep. 
298;  St.  Louis  Cordage  Co.  v.  Miller,  126  id.  495;  Den- 
ver and  Rio  Grande  Railroad  Co.  v.  Norgate,  141  id.  247. 
These  are  some  of  the  cases  in  which  the  question  has 
been  considered.  There  are  many  others.  Those  cited  il- 
lustrate most  of  the  phases  in  which  the  question  has  arisen. 
Reasons  for  distinguishing  some  of  these  apparently  oppos- 
ing decisions  may  be  found  in  the  differing  details  of  the 
legislative  acts  under  consideration,  but  an  analysis  of  the 
cases  for  this  purpose  is  not  worth  while  here,  because, 
when  all  is  said,  there  remains  an  irreconcilable  conflict  in 
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the  cases.  The  decision  of  Poli  v.  Numa  Block  Coal  Co. 
supra,  is  not  in  ax:cordance  with  the  prior  decisions  of  the 
Supreme  Court  of  Iowa  in  Sutton  v.  DesMoines  Bakery  Co. 
135  Iowa,  390,  and  Martin  v.  Chicago,  Rock  Island  and 
Pacific  Railroad  Co,  1 18  id.  148,  but  it  has  since  been  fol- 
lowed in  Stephenson  v.  Sheffield  Brick  and  Tile  Co.  151 
Iowa,  371,  and  is  to  be  regarded  now  as  the  doctrine  of 
that  court. 

Most  of  the  cases  holding  that  there  is  no  assumption 
by  a  servant  of  the  risk  of  violation  by  the  master  of  a 
statutory  duty  imposed  for  the  protection  of  the  servant 
cite  and  rely  upon  the  case  of  Narramore  v.  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Co,  96  Fed.  Rep. 
298,  (37  C.  C.  A.  499,  48  L.  R.  A.  68,)  decided  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit on  July  5,  1899.  The  case  was  an  action  for  personal 
injuries  to  a  switchman  in  the  defendant's  railroad  yards 
occasioned  by  his  getting  his  foot  caught  in  a  guard-rail 
which  the  defendant  had  not  blocked,  in  violation  of  a  stat- 
ute of  Ohio  which  required  the  blocking  of  guard-rails  so 
as  to  prevent  the  feet  of  employees  from  being  caught  in 
them  and  prescribed  a  penalty  for  the  violation  of  the  act. 
The  trial  court  directed  a  verdict  for  the  defendant  on  the 
ground  that  the  defendant's  failure  to  block  its  switches  and 
rails  being  obvious,  the  plaintiff  must  be  held  to  have  as- 
sumed the  risk  notwithstanding  the  statute.  The  judgment 
was  reversed,  and  in  the  opinion  it  is  said  that  "assumption 
of  risk  is  a  term  of  the  contract  of  employment,  express 
or  implied  from  the  circumstances  of  the  employment,  by 
which  the  servant  agrees  that  dangers  of  injury  obviously 
incident  to  the  discharge  of  the  servant's  duty  shall  be  at 
the  servant's  risk."  Proceeding  upon  the  theory  that  the 
doctrine  of  the  assumption  of  risk  rests  really  upon  con- 
tract, the  court  holds  that  a  contract  to  waive  the  perform- 
ance of  a  duty  imposed  by  statute  and  enforceable  by  a 
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criminal  prosecution  will  not  be  recognized  by  a  court  but 
is  void. 

The  case  of  Knisley  v.  Pratt,  supra,  decided  by  the 
Court  of  Appeals  of  the  State  of  New  York  in  1896,  is 
cited  in  a  number  of  the  cases  which  sustained  the  defense 
of  assumption  of  risk  where  the  act  complained  of  is  the 
violation  of  a  statutory  duty,  and  the  reasoning  is  substan- 
tially the  same  in  all  such  cases.  The  New  York  statute 
required  all  cog-wheels  to  be  covered  in  factories  where 
women  were  employed,  and  the  plaintiff,  who  was  a  w^oman 
engaged  in  cleaning  machinery  while  it  was  in  motion,  was 
injured  by  being  caught  in  the  unprotected  cog-wheels  and 
in  consequence  lost  her  arm,  though  a  compliance  with  the 
statute,  which  was  entirely  practicable  without  impairing 
the  efficiency  of  the  machinery,  would  have  been  a  com- 
plete protection  to  her.  The  court  differentiates  ordinary 
risks  and  obvious  risks,  holding  that  the  rule  of  the  as- 
sumption of  risk  in  the  two  cases  is  entirely  distinct.  Doubt 
is  expressed  as  to  whether  the  assumption  of  obvious  risks 
can  be  said  to  rest  wholly  upon  the  implied  agreement  of 
the  employee,  and  the  language  used  by  the  Supreme  Ju- 
dicial Court  of  Massachusetts  in  the  case  of  O'Maley  v. 
South  Boston  Gaslight  Co.  158  Mass.  135,  is  quoted,  as 
follows :  "The  doctrine  of  the  assumption  of  the  risks  of 
his  employment  by  an  employee  has  usually  been  considered 
from  the  point  of  view  of  a  contract,  express  or  implied, 
but,  as  applied  to  actions  of  tort  for  negligence  against  an 
employer,  it  leads  up  to  the  broader  principle  expressed  by 
the  maxim  volenti  non  fit  injuria.  One  who,  knowing  and 
appreciating  a  danger,  voluntarily  assimies  the  risk  of  it  has 
no  just  cause  of  complaint  against  another  who  is  prima- 
rily responsible  for  the  existence  of  the  danger.  As  be- 
tween the  two,  his  voluntary  assumption  of  the  risk  absolves 
the  other  from  any  particular  duty  to  him  in  this  respect 
and  leaves  each  to  take  such  chances  as  exist  in  the  situ- 
ation, without  a  right  to  claim  anything  from  the  other.    In 
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such  a  case  there  is  no  actionable  negligence  on  the  part 
of  him  who  is  primarily  responsible  for  the  danger."  The 
opinion  of  the  Court  of  Appeals  then  proceeds:  "Where 
the  obvious  risks  of  the  business  result  in  injury,  the  in- 
ability of  the  employee  to  sue  is  due  to  the  fact  that  he 
voluntarily  assumed  those  risks,  not  necessarily  under  an 
implied  contract  so  to  do,  but  by  an  independent  act  of 
waiver  evidenced  by  his  entering  the  employment  with  a 
full  knowledge  of  all  the  facts.  This  distinction  is  not, 
however,  of  great  importance  in  the  view  we  take  of  the 
statute  and  its  effect  upon  the  rights  of  the  parties.  We 
are  of  the  opinion  that  there  is  no  reason,  in  principle  or 
authority,  why  an  employee  should  not  be  allowed  to  as- 
sume the  obvious  risks  of  the  business,  as  well  under  the 
Factory  act  as  otherwise.  There  is  no  rule  of  public  policy 
which  prevents  an  employee  from  deciding  whether,  in  view 
of  increased  wages,  the  difficulties  of  obtaining  employment, 
or  other  sufficient  reasons,  it  may  not  be  wise  and  prudent 
to  accept  employment  subject  to  the  rule  of  obvious  risks. 
The  statute  does,  indeed,  contemplate  the  protection  of  a 
certain  class  of  laborers,  but  it  does  not  deprive  them  of 
their  free  agency  and  the  right  to  manage  their  own  af- 
fairs." 

The  doctrine  of  the  assumption  of  risk  is  firmly  estab- 
lished as  a  part  of  the  law  of  master  and  servant.  The 
relation  of  master  and  servant  exists  only  by  virtue  of  con- 
tract, and  to  that  relation,  the  instant  it  is  created,  the  law 
attaches  the  doctrine  of  the  assumption  of  risk.  Under  that 
doctrine  the  servant  assumes  all  the  ordinary  risks  incident 
to  the  business,  all  the  extraordinary  risks  of  which  and  of 
the  danger  of  which  he  has  knowledge,  and  all  other  ob- 
vious risks,  and  this  whether  any  of  such  risks  existed  at 
the  time  of  his  employment  or  may  have  come  into  exist- 
ence subsequently,  provided,  only,  they  have  come  to  his 
knowledge.  This  condition  attaches  at  the  time  of  his  em- 
ployment and  continues  unchanged  during  his  employment. 
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It  is  an  incident  of  the  relation  and  has  its  origin  in  the 
contract  by  which  that  relation  is  formed.  It  becomes  a 
part  of  the  contract  because  the  law  attaches  the  liability 
or  obligation  to  the  contract. 

It  may  be  that  the  ground  of  the  doctrine  of  assumption 
of  risk,  as  well  as  of  its  extension  to  known  extraordinar}' 
risks  and  to  obvious  risks,  is  the  maxim  volenti  non  fit  in- 
juria, but,  nevertheless,  it  is  only  as  an  incident  of  the  con- 
tract of  employment, — as  a  part  of  such  contract, — that  it 
comes  into  existence  at  all.  A  waiver  of  the  benefit  of  the 
statute  is  in  the  nature  of  a  contract.  It  is  an  assent  to  a 
change  in  the  servant's  rights  and  liability  under  his  con- 
tract of  employment.  His  conduct  may  be  evidence  of  such 
assent  but  it  does  not  change  the  character  of  the  relation. 

The  assumption  of  risk  by  the  servant  is  not  different 
in  its  character  from  the  obligation  of  the  master  to  use 
reasonable  care  to  furnish,  the  servant  a  reasonably  safe 
place  in  which  to  work  and  reasonably  safe  tools  to  work 
with.  In  neither  case  is  the  obligation  an  express  term  of 
the  contract  but  in  each  case  it  arises  out  of  the  contract 
by  operation  of  law.  While  the  master  is  bound  to  reason- 
able care  for  the  safety  of  the  servant's  place  and  tools, 
he  is  not  botmd  to  the  highest  degree  of  care.  He  is  not 
bound  to  furnish  a  place  that  is  absolutely  safe  or  the  safest 
possible  place,  but  only  one  that  is  reasonably  safe.  He  is 
not  bound  to  furnish  the  safest  tools  or  machinery  or  the 
best  and  most  improved,  but  only  such  as  are  reasonably 
safe.  The  master  may  conduct  his  business  in  his  own  way 
though  another  way  would  be  less  hazardous,  and  the  ser- 
vant who  enters  his  employ  knowing  the  method  in  which 
the  business  is  conducted  assumes  the  risk  of  such  method. 

The  doctrine  of  assumption  of  risk  in  this  class  of  cases 
is  of  modem  origin.  Its  application  to  the  law  of  master 
and  servant  was  first  suggested  by  Lord  Abinger  in  Priestly 
V.  Fowler,  3  M.  &  W.  i,  and  was  first  declared  in  this 
country  in  Fanvell  v.  Boston  and  Worcester  Railroad  Cor- 
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poration,  4  Mete.  49,  in  1842.     The  opinion  in  that  case, 
written  by  Chief  Justice  Shaw,  places  the  doctrine  squarely 
on  the  basis  of  contract,  and  its  reasoning  has  been  uni- 
versally adopted  by  the  courts  of  this  country.     Speaking 
of  the  exemption  of  the  master  from  liability  to  his  ser- 
vant for  an  injury  through  the  negligence  of  a  servant  of 
the  same  master  engaged  in  a  different  department  of  duty, 
it  is  said:     "The  master  is  not  excused  from  liability,  in 
such  case,  because  the  servant  has  better  means  of  provid- 
ing for  his  safety  when  he  is  employed  in  immediate  con- 
nection with  those  from  whose  negligence  he  might  suffer, 
but  because  the  implied  contract  of  the  master  does  not 
extend  to  indemnify  the  servant  against  the  negligence  of 
anyone  but  himself,  and  he  is  not  liable  in  tort  as  for  the 
negligence  of  his  servant  because  the  person  suffering  does 
not  stand  in  the  relation  of  a  stranger,  but  is  one  whose 
rights  are  regulated  by  contract,  express  or  implied."    The 
mutual  rights  and  liabilities  of  master  and  servant  were 
universally  determined  upon  this  basis  for  half  a  century 
without  question,  until  legislation  of  the  character  of  that 
now  in  question,  which  is  of  much  more  recent  origin  than 
that  of  the  assiunption  of  risk,  began  to  be  adopted  in 
various  States.    Then  the  theory  began  to  be  asserted  that 
the  doctrine  had  its  origin,  not  in  contract  but  in  the  maxim 
volenti  non  fit  injuria,  and  that  the  maxim  applied  equally 
whether  the  risk  assented  to  arose  from  mere  neglect  or 
the  violation  of  a  statutory  duty.    Whatever  the  origin  of 
the  doctrine,  in  the  end  it  is  the  servant's  agreement  that 
creates  the  assiunption  of  risk.     The  servant  must  be  vo- 
lens, — that  is,  willing,  consenting,  agreeing, — and  to  apply 
the  maxim  amounts  to  nothing  other  than  to  say  the  law 
regards  the  servant  as  consenting  to  existing  conditions  by 
continuing  his  service  with  knowledge  of  the  conditions, — 
that  is,  that  he  agrees  to  them  and  assimies  them  as  a  part 
of  his  contract.     It  has  been  doubted  whether  the  maxim 
has  any  application  where  there  has  been  a  breach  by  a 
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defendant  of  a  statutory  obligation.  Baddeley  v.  Grajt- 
ville,  L.  R.  19  Q.  B.  Div.  425;  Yarmouth  v.  Fraftce,  id. 
647;  Wilson  V.  Merry,  19  L.  T.  (N.  S.)  30. 

The  passage  of  a  law  like  that  now  under  consideration 
implies  that  the  class  of  employees  for  whose  protection  it 
was  intended  had  not  been  able  to  protect  themselves  with- 
out it.  Its  object,  as  indicated  by  the  title  of  the  act,  is 
to  provide  for  the  health,  safety  and  comfort  of  employees 
in  factories,  mercantile  establishments,  mills  and  workshops 
in  this  State,  and  the  authority  for  it  is  found  in  the  police 
power  of  the  State.  The  effect  of  it  is  to  create  a  new  situ- 
ation in  the  relation  of  master  and  servant,  and  to  present 
the  new  question  whether  the  doctrine  of  assumption  of 
risk  heretofore  applied  to  that  relation  should  apply  in  the 
same  way  to  the  new  conditions.  The  duty  of  the  master 
has  been  changed.  He  may  no  longer  conduct  his  business 
in  his  own  way.  He  may  no  longer  use  such  machinery 
and  appliances  as  he  chooses.  The  measure  of  his  duty  is 
no  longer  reasonable  care  to  furnish  a  safe  place  and  safe 
machinery  and  tools,  but  in  addition  to  such  reasonable  care 
he  must  use  in  his  business  the  means  and  methods  required 
by  the  statute.  The  law  does  not  leave  to  his  judgment  the 
reasonableness  of  enclosing  or  protecting  dangerous  ma- 
chinery, or  permit  him  to  expose  to  increased  and  unlawful 
dangers  such  of  his  employees  as  may  be  driven  by  force  of 
circumstances  to  continue  in  his  employ  rather  than  leave 
it  and  take  chances  on  securing  employment  elsewhere  un- 
der lawful  conditions.  The  guarding  of  the  machinery 
mentioned  in  the  statute  is  a  duty  required  of  the  master 
for  the  protection  of  his  workmen,  and  he  owes  the  specific 
duty  to  each  person  in  his  employ.  To  omit  it  is  a  mis- 
demeanor subjecting  him  to  a  criminal  prosecution.  The 
necessity  for  such  legislation  is  suggested  by  a  consider- 
ation of  a  sentence  from  the  opinion  in  the  Knisley  case 
which  says :  "There  is  no  nile  of  public  policy  which  pre- 
vents an  employee  from  deciding  whether,  in  view  of  in- 
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creased  wages,  the  difficulties  of  obtaining  employment,  or 
other  sufficient  reasons,  it  may  not  be  wise  and  prudent  to 
accept  employment  subject  to  the  rule  of  obvious  risks." 
Notwithstanding  the  theoretical  liberty  of  every  person 
to  contract  for  his  labor  or  services  and  his  legal  right  to 
abandon  his  employment  if  the  conditions  of  service  are 
not  satisfactory,  practically,  by  stress  of  circumstances,  pov- 
erty, the  dependence  of  his  family,  scarcity  of  employment, 
competition  or  other  conditions,  the  laborer  frequently  has 
no  choice  but  to  accept  employment  upon  such  terms  and 
under  such  conditions  as  are  offered.  Under  such  circum- 
stances experience  had  shown,  before  the  passage  of  tlie 
statute,  that  many  employers  would  not  exercise  a  proper 
degree  of  care  for  the  safety  of  their  workmen.  The  ser- 
vant had  to  assume  the  risk  of  injury  and  the  master  took 
the  chance  of  a  suit  for  damages.  It  was  to  meet  this  pre- 
cise situation  and  protect  employees  in  such  situation  that 
this  legislation  was  adopted.  It  imposes  upon  the  master 
an  absolute,  specific  duty, — one  which  he  cannot  delegate 
and  against  his  neglect  of  which  he  ought  not  to  be  allowed 
to  contract.  If  the  employee  must  assume  the  risk  of  the 
employer's  violation  of  the  statute  the  act  is  a  delusion  so 
far  as  the  protection  of  the  former  is  concerned.  He  is  in 
the  same  condition  as  before  it  was  passed.  He  is  com- 
pelled to  accept  the  employment ;  he  must  assume  the  risk ; 
when  he  is  killed  or  crippled,  he  and  those  dependent  on 
him  have  no  remedy  and  the  law  is  satisfied  by  the  payment 
of  a  fine.  The  more  completely  the  master  has  neglected 
the  duty  imposed  upon  him  by  statute  for  the  servant's 
protection  the  more  complete  is  his  defense  for  the  injury 
caused  by  that  neglect.  Justice  requires  that  the  master, 
and  not  the  servant,  should  assume  the  risk  of  the  master's 
violation  of  the  law  enacted  for  the  servant's  protection, 
and  in  our  opinion  this  view  is  in  accordance  with  sound 
principles  of  law. 

2  5  4—1 7 
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For  many  years  we  have  held,  in  the  construction  of 
the  Mining  act,  that  neither  assumed  risk  nor  contributory 
negligence  is  available  as  a  defense  to  a  suit  for  damages 
caused  by  a  willful  violation  of  the  provisions  of  that  act. 
(Bartlett  Coal  and  Mining  Co.  v.  Roach,  68  111.  174;  Litch- 
field  Coal  Co.  v.  Taylor,  81  id.  590;  Catlett  v.  Young,  143 
id.  74;  Carterville  Coal  Co.  v.  Abbott,  181  id.  495;   West- 
ern Anthracite  Coal  and  Coke  Co.  v.  Beaver,  192  id.  333; 
Spring  Valley  Coal  Co.  v.  Patting,  210  id.  342;  Kellyiille 
Coal  Co.  V.  S trifle,  217  id.  516;  Waschow  v.  Kelly  Coal  Co. 
245  id.  516.)     It  is  true  that  these  decisions  were  based 
partly  on  the  language  of  the  section  which  gives  an  action 
for  an  injury  occasioned  by  a  "willful"  violation  of  the  act, 
and  partly  on  the  requirement  contained  in  section  29  of 
article  4  of  the  constitution,  that  the  General  Assembly  shall 
pass  laws  for  the  protection  of  operative  miners.    The  rea- 
soning on  which  they  are  based  is,  however,  applicable  to 
the  present  case,  as  is  the  language  in  Carterville  Coal  Co. 
V.  Abbott,  supra:    "To  hold  that  the  same  principle  as  to 
contributory  negligence  should  be  applied  in  case  of  one 
who  is  injured  in  a  mine  because  the  owner,  operator  or 
manager  totally  disregarded  the  statute,  as  in  other  cases  of 
negligence,  is  to  totally  disregard  the  provisions  of  the  con- 
stitution, which  are  mandatory  in  requiring  the  enactment 
of  this  character  of  legislation,  and  would  destroy  the  effect 
of  the  statute  and  in  no  manner  regard  the  duty  of  pro- 
tecting the  life  and  safety  of  miners."    A  constitutional  law 
is  of  as  much  force  as  the  constitution  itself.    This  law  was 
passed  to  protect  employees,  and  in  view  of  the  construction 
given  to  the  Mining  act  in  regard  to  the  assumption  of  risk, 
the  General  Assembly  must  have  supposed  that  the  same 
construction  would  be  given  to  this  act  in  that  regard.    The 
Supreme  Courts  of  other  States  have  construed  acts  de- 
signed for  the  protection  of  miners  in  the  same  way  in 
regard  to  the  assumption  of  risk  though  no  constitutional 
provision  was  involved.     Johnson  v.  Mammoth  Vein  Cool 
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Co.  supra;  Poll  v.  Numa  Block  Coal  Co.  supra;   Low  v. 
Clear  Creek  Coal  Co.  supra. 

Counsel  for  the  appellee  have  cited  the  case  of  Browne 
V.  Siegel,  Cooper  &  Co.  191  111.  226,  as  sustaining  their 
contention  that  the  statute  does  not  preclude  the  defense 
of  assumption  of  risk.  The  plaintiff's  decedent  there  was 
killed  by  falling  down  an  elevator  shaft,  and  the  negligence 
charged  was  a  failure  to  comply  with  an  ordinance  of  the 
city  of  Chicago  requiring  all  elevator  shafts  to  have  iron 
doors  opening  from  the  inside,  only.  The  decedent  was  a 
porter  employed  by  the  defendant  cleaning  up  the  floors  of 
a  store  building  at  night.  The  opening  to  the  elevator  was 
closed  with  a  wire  gate  which  could  be  raised  from  the  out- 
side, and  on  the  night  of  his  death  the  decedent's  foreman 
went  to  the  gate  and  raised  it,  the  elevator  not  being  there, 
and  leaned  into  the  shaft  to  see  where  the  elevator  was. 
The  decedent,  following  the  foreman  and  in  the  dim  light 
not  observing  that  the  elevator  was  not  there,  stepped  into 
the  shaft  and  was  killed.  The  case  was  regarded  as  one  of 
contributory  negligence  as  well  as  of  assumed  risk,  and  the 
judgment  rendered  on  a  verdict  directed  for  the  defendant 
was  affirmed.  The  ordinance  in  that  case  did  not,  as  does 
the  statute  here,  impose  a  specific  duty  for  the  protection 
of  employees,  but  was  a  general  ordinance  for  the  regula- 
tion of  the  operation  of  elevators  in  the  interest  of  the  pub- 
lic generally.  It  did  not  impose  a  specific  duty  in  favor  of 
any  person  or  class  of  persons.  This  is  the  same  distinc- 
tion which  was  referred  to  in  the  Narramore  case,  supra, 
in  distinguishing  the  Massachusetts  cases,  which  were  not 
suits  imder  a  statute  enjoining  a  specific  duty  upon  a  master 
for  the  protection  of  his  servants  but  were  suits  under  an 
employer's  liability  act,  which  relieved  the  servant  from  cer- 
tain defenses  by  the  master  in  suits  for  injury  sustained  in 
the  master's  service  but  did  not  attempt  to  change  the  mas- 
ter's duty  to  the  servant  or  to  change  the  standard  of  negli- 
gence between  them  as  it  was  fixed  at  common  law.    The 
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Supreme  Court  of  Indiana,  in  Monteith  v.  Kokomo  Wood 
Enameling  Co.  supra,  noted  a  distinction  between  employ- 
ers' liability  statutes  which  provide,  in  general  terms,  that 
the  employer  shall  be  liable  for  an  injury  to  an  employee 
where  the  injury  is  occasioned  by  reason  of  defects  in  the 
condition  of  ways,  works,  tools,  plants  and  machinery,  etc., 
and  statutes  which  require  of  employers  the  performance  of 
a  specific  duty,  such  as  to  fence  or  guard  dangerous  machin- 
ery. (American  Rolling  Mill  Co.  v.  Hullinger,  i6i  Ind. 
673.)  In  the  latter  case  assumption  of  risk  is  not  available 
as  a  defense,  and  in  this  particular  the  ordinance  in  the 
case  of  Browne  v.  Siegel,  Cooper  &  Co,  dififers  from  the 
statute  in  the  present  case. 

The  circuit  court  erred  in  refusing  to  submit  the  case  to 
the  jury.  Its  judgment,  and  that  of  the  Appellate  Court, 
will  be  reversed  and  the  cause  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


The  People  of  the  State  ot  Illinois,  Defendant  in  Er- 
ror, vs.  WiLUAM  Eugene  Brown,  Plaintiff  in  Error. 

Opinion  Hied  April  18,  igi2 — Rehearing  denied  June  6,  igi2. 

1.  Perjury — there  are  two  ways  of  averring  materiality  of  tes- 
timony. An  indictment  for  perjury  may  set  out  the  false  testi- 
mony and  then  aver  that  it  was  material  to  the  issue  then  being 
tried,  or  it  may  so  state  the  issue  being  tried  and  the  matters 
sworn  to  in  which  it  is  alleged  the  perjury  was  committed,  that 
the  court,  from  the  facts  averred,  can  see  that  the  false  testimony 
was  material. 

2.  Same — rule  as  to  averring  materiality  of  the  testimony  in  a 
prosecution  for  attempt  to  incite  another  to  commit  perjury.  The 
rule  as  to  averring  the  materiality  of  the  testimony  to  the  issue 
being  tried  is  the  same  in  an  indictment  for  endeavoring  to  incite 
another  to  commit  perjury  as  in  an  indictment  for  perjury  itself, 
and  if  the  averments  of  the  indictment  are  sufficient  in  that  respect 
as  to  the  latter  offense  they  are  sufficient  as  to  the  former. 
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3.  Trial — cross-examination  tending  to  show  that  witness  was 
not  of  chaste  character  is  improper.  Where  a  female  witness  tes- 
tifies to  the  conversation  upon  which  the  charge  against  the  de- 
fendant of  endeavoring  to  incite  another  to  commit  perjury  is 
based,  a  cross-examination  which  is  intended  solely  to  defame  the 
witness  by  showing  her  to  be  unchaste  is  both  improper  and  rep- 
rehensible, particularly  where  the  defendant  is  a  lawyer  and  is 
conducting  his  own  defense. 

4,  The  court  considers  the  indictment  in  this  case,  and  holds 
that  it  sufficiently  shows  that  the  false  testimony  the  defendant 
endeavored  to  incite  another  to  give  was  material  to  the  issue 
then  being  tried,  and  holds,  further,  that  the  evidence  in  this  case 
justifies  the  verdict  and  the  judgment  of  conviction  based  thereon. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Crim- 
inal Court  of  Cook  county;  the  Hon.  Wii^lard  M.  Mc- 
EwEN,  Judge,  presiding. 

The  plaintiff  in  error  was  convicted  in  the  criminal  court 
of  Cook  county  of  the  crime  of  endeavoring  to  incite  or 
procure  one  Charles  T.  Haas  to  commit  the  crime  of  per- 
jury by  swearing  falsely  in  a  certain  disbarment  proceeding 
then  pending  in  this  court  against  the  plaintiff  in  error,  and 
>vhich  had  been  referred  to  G.  Fred  Rush,  a  master  in  chan- 
cery of  Cook  county,  as  special  commissioner,  to  take  the 
testimony  and  report  the  same  to  this  court,  with  his  con- 
clusions, to  the  effect  that  he,  the  said  Charles  T.  Haas, 
knew  one  William  H.  Barton,  or  Billy  Barton,  and  that  said 
Barton  had  been  in  his  employ  as  a  detective,  and  that  he 
had  seen  in  the  possession  of  said  Barton  a  certain  check 
for  the  sum  of  $3850,  and  that  Barton  had  gone  to  Kansas 
City  to  locate  one  C.  A.  Nelson,  who  had  drawn  said  check 
upon  the  Commercial  National  Bank  of  Chicago  in  favor  of 
the  plaintiff  in  error,  when  the  plaintiff  in  error  and  said 
Haas  each  well  knew  that  he,  the  said  Haas,  did  not  know 
said  Barton  and  had  not  employed  him  as  a  detective,  had 
not  seen  said  check  in  his  possession  and  that  said  Barton 
had  not  gone  to  Kansas  City  to  locate  said  Nelson,  and  that 
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said  false  testimony  was  material  to  the  issue  involved  in 
said  disbaniient  proceeding.  The  plaintiff  in  error  entered 
a  plea  of  not  guilty,  and  upon  a  trial  before  the  court  and 
a  jury  a  verdict  was  returned  into  court  finding  him  guilty, 
upon  which  verdict  the  court,  after  overruling  a  motion  in 
arrest  of  judgment,  sentenced  him  to  the  house  of  correc- 
tion for  one  year  and  fined  him  $ioo  and  costs.  He  has 
sued  out  a  writ  of  error  from  the  Appellate  Court  for  the 
First  District  to  review  said  judgment  of  conviction,  by 
which  court  said  judgment  was  affirmed. 

The  indictment  contained  two  counts.  The  first  count 
charged  that  certain  judicial  proceedings  were  pending  in 
this  court  for  the  disbarment  of  the  plaintiff  in  error  from 
further  practicing  as  an  attorney  at  law ;  that  he  had  filed 
an  answer  to  the  information  charging  him  with  unpro- 
fessional conduct,  and  that  said  proceeding  had  been  re- 
ferred to  G.  Fred  Rush,  a  master  in  chancery  of  Cook 
county,  as  a  special  commissioner,  to  take  and  report  the 
evidence,  with  his  conclusions,  to  this  court  in  said  proceed- 
ing; that  it  became  and  was  material  to  the  issue  in  said 
proceeding  to  inquire  and  determine  whether  there  was  such 
a  person  as  William  H.  Barton,  or  Billy  Barton,  a  detective, 
and  whether  the  plaintiff  in  error  had  given  to  said  Barton 
a  check  for  $3850;  that  while  said  proceeding  was  about 
to  be  heard  by  said  master,  pursuant  to  the  order  of  this 
court,  the  plaintiff  in  error  did  unlawfully  and  corruptly, 
etc.,  endeavor  to  incite  and  procure  one  Charles  T.  Haas  to 
commit  j^erjury  before  said  master  in  said  proceeding,  and 
did  unlawfully,  etc.,  endeavor  to  solicit  and  entice,  etc.,  the 
said  Haas  to  appear  as  a  witness  before  said  master  and 
take  oath  and  testify  that  he,  said  Haas,  knew  said  Barton, 
etc.,  and  had  employed  him  as  a  detective,  etc. ;  that  Haas 
had  been  shown  a  check  for  $3850,  signed  by  C.  A.  Nelson; 
that  Barton  had  then  gone  to  Kansas  City  to  locate  said 
Nelson,  the  drawer  of  said  check;  that  in  truth  and  in  fact 
the  plaintiff  in  error  and  said  Haas  well  knew  that  Haas 
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did  not  know  said  Barton  and  had  not  employed  him  as  a 
detective ;  that  said  Barton  did  not  show  Haas  a  check  for 
the  sum  of  $3850,  or  any  other  amount,  signed  by  Nelson ; 
that  said  Barton  had  not  gone  to  Kansas  City  to  locate  Nel- 
son, the  drawer  of  said  check;  that  the  plaintiff  in  error 
did,  in  manner  aforesaid,  unlawfully,  etc.,  attempt  and  en- 
deavor to  incite  and  procure  the  said  Haas  to  commit  per- 
jury, etc. 

The  second  count  sets  out  the  pendency  of  the  disbar- 
ment proceeding,  the  filing  of  an  answer  by  the  plaintiff 
in  error  and  the  reference  to  the  master,  and  then  sets  out 
the  information  and  the  answer  in  the  disbarment  proceed- 
ing in  full,  from  which  it  appears  that  the  plaintiff  in  error 
was  practicing  law  in  the  city  of  Chicago  under  a  license 
issued  by  this  court ;  that  he  opened  an  account  in  the  name 
of  Brown  &  Oakley  (Oakley  being  a  resident  of  the  State 
of  Kansas)  with  the  American  Trust  and  Savings  Bank  of 
Chicago;  that  he  deposited  a  check  with  said  bank  which 
purported  to  be  drawn  upon  the  Commercial  National  Bank 
of  Chicago  by  one  C.  A.  Nelson  but  who  was  a  fictitious 
person;  that  said  check  was  thrown  out  by  the  clearing 
house,  and  upon  its  return  to  the  American  Trust  and  Sav- 
ings Bank  plaintiff  in  error  gave  his  check  for  the  amount 
thereof  and  obtained  possession  of  the  check  drawn  in  the 
name  of  Nelson,  pretendedly  for  the  purpose  of  adjusting 
the  matter  with  Nelson;  that  he  thereafter  refused  to  re- 
turn the  Nelson  check  to  the  American  Trust  and  Savings 
Bank  and  claimed  to  have  given  the  same  to  William  H. 
Barton,  or  Billy  Barton,  a  detective,  and  that  Barton  had 
left  the  city  of  Chicago  and  gone  to  Kansas  City  with  the 
check  for  the  purpose  of  locating  Nelson;  that  it  was  the 
claim  of  the  plaintiff  in  error  that  he  had  acted  in  the  ut- 
most good  faith  in  his  dealings  with  the  American  Trust 
and  Savings  Bank  in  depositing  said  check  and  that  he  sup- 
posed the  chfeck  of  Nelson  was  good,  and  it  became  material 
to  inquire  and  detennine  in  the  said  disbarment  proceeding 
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whether  the  plaintiff  in  error  acted  in  good  faith  at  the  time 
he  deposited  said  check,  and  as  bearing  upon  that  question 
it  was  material  to  show  that  Barton  and  Nelson  were  ficti- 
tious persons,  that  the  plaintiff  in  error  had  not  delivered 
said  check  to  Barton  and  that  Barton  had  not  gone  to  Kan- 
sas City  to  locate  Nelson;  that  when  the  heanng  in  the 
disbarment  proceeding  was  about  to  begin  before  the  mas- 
ter, the  plaintiff  in  error  did  endeavor  to  incite  and  procure 
one  Charles  T.  Haas  to  commit  perjury  by  falsely  testifying 
that  he  knew  Barton,  that  Barton  had  been  in  his  employ 
as  a  detective,  that  he  had  seen  the  Nelson  check  for  $3850 
in  Barton's  possession  and  that  Barton  had  gone  to  Kansas 
City  to  locate  Nelson,  whereas,  in  truth  and  in  fact,  said 
testimony  was  false,  as  the  plaintiff  in  error  and  Haas  each 
well  knew ;  and  so  the  jurors  say  that  the  plaintiff  in  error 
then  and  there  unlawfully  did  attempt  and  endeavor  to  in- 
cite and  procure  Charles  T.  Haas  to  commit  perjury,  etc. 

The  section  of  the  Criminal  Code  upon  which  the  prose- 
cution was  founded  reads  as  follows:  "Whoever  endeav- 
ors to  incite  or  procure  any  other  person  to  commit  perjury, 
though  no  perjury  is  committed,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years,  or 
confined  in  the  county  jail  not  exceeding  one  year,  and  fined 
not  exceeding  $1000."    (Hurd's  Stat.  chap.  38,  sec.  228.) 

Ci/ARENCE  T.  Morse,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Chas.  E.  Woodward,  (E.  C. 
Hall,  of  counsel,)  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

It  is  first  contended  that  the  indictment  is  insufficient  be- 
cause it  is  not  shown  therein,  or  in  either  count  thereof,  by 
proper  averment,  that  the  testimony  which  the  plaintiff  in 
error  endeavored  to  incite  or  procure  Charles  T.  Haas  to 
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give  in  the  disbarment  proceeding  was  material  to  the  issue 
involved  in  that  proceeding.  It  is  well  settled  in  this  State 
that  there  are  two  methods  of  averring  the  materiality  of 
the  testimony  upon  which  the  perjury  is  assigned.  One 
method  is  to  set  out  the  false  testimony  and  then  to  aver 
that  it  was  material  to  the  issue  then  being  tried;  and  the 
other  is,  to  so  state  the  issue  being  tried,  and  the  matters 
sworn  to  in  which  it  is  alleged  the  perjury  was  committed, 
that  the  court,  from  the  facts  averred  in  the  indictment, 
can  see  that  the  false  testimony  was  material.  (Kimmcl  v. 
People,  92  111.  457;  Greene  v.  People,  182  id.  278;  Kiser 
V.  People,  211  id.  407;  People  v.  Threezvitt,  251  id.  509.) 
The  last  expression  of  this  court  upon  the  subject  is  found 
in  the  Threewitt  case,  on  page  511,  where  it  is  said:  "The 
indictment  stated  that  the  testimony  of  plaintiff  in  error 
alleged  to  be  false  was  material  to  the  issue  on  the  trial  of 
said  cause,  and  it  was  not  necessary  that  the  allegations  of 
the  indictment  should  show  wherein  said  testimony  became 
material.  In  Ki:;er  v.  People,  211  111.  407,  the  court  said: 
The  authorities  are  agreed  that  there  are  two  methods  of 
averring  the  materiality  of  the  testimony  upon  which  the 
perjury  is  assigned,  in  common  use  and  recognized  in  prac- 
tically all  the  courts  of  this  country  and  of  England,  and 
are,  first,  that  without  setting  out  all  the  facts  from  which 
the  court  may  see  the  materiality  of  the  evidence,  the  par- 
ticular matter  or  testimony  is  set  out  with  the  averment  of 
the  pleader  that  it  was  material;  or,  second,  the  pleader 
may  so  state  the  issues  and  the  matters  sworn  to  in  which  it 
is  alleged  the  perjury  is  committed,  that  the  court,  from  the 
averment  of  the  facts  testified  about  and  the  nature  of  the 
cause  in  which  the  testimony  was  given,  can  see  that  the 
testimony  was  material.'  The  same  doctrine  is  announced 
in  Greene  v.  People,  182  111.  278;  Kimmel  v.  People,  92  id. 
457;  Pollard  V.  People,  69  id.  148." 

The  first  count  of  the  indictment  charged,  in  express 
terms,  that  the  false  testimony  which  the  plaintiff  in  error 
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endeavored  to  incite  or  procure  Charles  T.  Haas  to  give 
before  the  master  in  the  disbarment  proceeding  was  ma- 
terial to  the  issue  then  being  tried,  and  the  false  testimony 
was  fully  set  out  in  that  count  of  the  indictment ;  and  the 
second  count  set  out  the  information  in  the  disbarment  pro- 
ceeding and  the  answer  of  the  plaintiff  in  error,  from  which 
it  appeared  what  the  issue  was  that  was  to  be  tried  in  that 
proceeding,  and  from  which  it  appeared  that  the  false  testi- 
mony which  the  plaintiff  in  error  endeavored  to  incite  or 
procure  Charles  T.  Haas  to  give  before  the  master  was  ma- 
terial to  the  issue  made  by  the  pleadings  in  the  disbarment 
proceeding.  It  is  manifest  that  under  the  rule  of  criminal 
pleading  in  force  in  this  State  in  prosecutions  for  perjury, 
each  count  of  the  indictment  would  have  been  a  good  in- 
dictment for  the  crime  of  perjury  against  the  plaintiff  in 
error  had  he  been  charged  directly  with  the  crime  of  per- 
jury, and  if  the  averments  of  the  indictment  would  have 
been  sufficient  in  such  case,  we  think  that  the  materiality  of 
the  testimony  of  Charles  T.  Haas  was  sufficiently  shown  by 
the  indictment,  as  against  the  plaintiff  in  error,  for  having 
endeavored  to  incite  and  procure  the  witness  Haas  to  com- 
mit perjury.  Our  conclusion  is  that  each  count  of  the  in- 
dictment was  sufficient. 

It  is  next  contended  that  the  facts  that  William  H.  Bar- 
ton was  known  to  Haas,  that  he  had  worked  for  Haas  as 
a  detective,  that  he  had  shown  Haas  a  check  for  $3850 
signed  by  Nelson,  and  that  he  had  taken  the  check  and  gone 
to  Kansas  City  to  locate  Nelson,  were  wholly  immaterial  in 
the  disbarment  proceeding,  and  that  the  plaintiff  in  error 
could  not  be  properly  convicted  of  endeavoring  to  incite 
and  procure  Haas  to  swear  falsely  to  those  facts  in  that 
proceeding  by  reason  of  the  want  of  the  materiality  of  the 
testimony.  We  cannot  agree  with  the  contention  that  the 
testimony  of  Haas  that  he  had  known  Barton,  that  he  had 
worked  for  Haas  as  a  detective,  that  Barton  had  shown 
him  a  check  signed  by  Nelson  for  $3850,  and  that  Barton 
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had  gone  to  Kansas  City  with  the  check  to  locate  Nelson, 
if  true,  would  not  have  been  material  to  the  issue  being 
tried  in  the  disbarment  proceeding.  It  was  there  contended 
by  the  People  that  there  was  no  such  person  as  Barton  or 
Nelson ;  that  the  check  for  $3850  purporting  to  be  signed 
by  Nelson  was  spurious,  and  was  drawn  by  plaintiff  in  er- 
ror and  placed  in  the  American  Trust  and  Savings  Bank  by 
him  after  clearance  hours  for  the  purpose  of  giving  him  a 
fictitious  credit  in  said  bank,  against  which  he  might  draw 
before  it  was  discovered  that  the  check  was  worthless,  and 
that  when  he  got  the  check  into  his  possession  he  fraudu- 
lently concealed  it  w^ith  a  view  to  cover  up  his  wrong ;  while 
it  was  claimed  by  the  plaintiff  in  error  that  Nelson  gave 
him  said  check  in  the  due  course  of  business,  that  it  was 
deposited  in  the  American  Trust  and  Savings  Bank  in  the 
name  of  Brown  &  Oakley  in  the  utmost  good  faith,  and 
that  it  was  delivered  by  plaintiff  in  error  to  Barton  after  it 
was  received  by  plaintiff  in  error  from  the  bank.  It  would 
therefore  seem  to  be  material  in  that  proceeding  to  estab- 
lish that  Barton,  to  whom  it  was  claimed  by  plaintiff  in 
error  the  check  was  delivered,  was  not  a  fictitious  person ; 
that  he  was  known  to  Haas,  who  had  employed  him  as  a 
detective,  and  that  he  had  the  check  signed  by  Nelson  in  his 
possession  at  the  place  of  business  of  Haas,  and  that  he 
had  gone  to  Kansas  City  with  the  check  to  locate  Nelson, 
as  such  testimony  would  have  clearly  corroborated  the  tes- 
timony of  the  plaintiff  in  error  that  the  check  was  the  check 
of  Nelson,  and  that  he  had  in  good  faith  delivered  the  check 
to  Barton  and  was  unable  to  produce  the  same  by  reason  of 
the  absence  of  Barton.  The  question  of  the  materiality  of 
this  testimony  in  the  disbarment  proceeding  was  disposed 
of  when  the  opinion  was  filed  by  this  court  in  that  case. 
(People  v.  Brown,  218  111.  301.)  In  the  disbarment  pro- 
ceeding Haas  was  called  as  a  witness  and  fully  testified  to 
the  fact  that  the  plaintiff  in  error  had  sought  to  suborn 
him  to  commit  perjury  before  the  master  in  that  proceeding. 


268  The  People  v.  Brown.  [254  III 

and  it  was  sought  to  exclude  the  testimony  of  Haas  on  the 
ground  that  it  was  immaterial.  In  disposing  of  that  ques- 
tion, on  page  308  of  the  opinion,  this  court  said :  "At  the 
hearing  Mr.  Haas  was  called  upon  the  stand  by  respondent, 
and  to  respondent's  surprise  stated  that  he  never  did  know 
Barton,  and  later  gave  a  full  detail  of  the  attempt  and 
agreement  on  the  part  of  respondent  to  suborn  him  and  his 
two  clerks,  and  in  this  he  was  corroborated  by  three  of  the 
clerks  and  other  circumstances.  Respondent  insisted  that 
this  evidence  was  incompetent  and  asked  to  have  it  stricken 
and  now  insists  that  it  should  not  be  considered.  In  this 
contention  respondent  is  in  error,  as  it  is  in  the  nature  of 
an  admission  on  his  part  that  there  was  no  such  person  as 
William  H.  Barton  in  any  manner  really  connected  with 
that  transaction,  and  that  in  order  to  make  his  defense  it 
was  necessary  that  it  should  falsely  appear  that  such  party 
did  exist  and  was  concerned  in  the  transaction."  We  are 
of  the  opinion  the  evidence  that  the  plaintiff  in  error  sought 
to  suborn  Haas  to  testify  falsely  before  the  master  in  chan- 
cery that  he  knew  Barton,  that  Barton  had  worked  for  him 
as  a  detective,  that  Barton  had  shown  Haas  a  check  for 
$3850  signed  by  Nelson,  and  that  Barton  had  gone  to  Kan- 
sas City  with  the  check  to  locate  Nelson,  was  material  in 
the  disbarment  proceeding  and  was  properly  admitted  on 
the  trial  of  this  case. 

It  is  next  urged  that  the  court  erred  in  improperly 
restricting  the  cross-examination  of  Charles  T.  Haas  and 
Mabel  Starek.  Charles  T.  Haas  was  engaged  in  carrying 
on  a  detective  agency  in  the  city  of  Chicago  and  had  been 
for  some  years  prior  to  the  trial  in  the  disbarment  proceed- 
ing. Mabel  Starek  was  a  stenographer  in  his  office,  and 
was  present,  with  other  witnesses,  and  heard  the  conversa- 
tion between  Haas  and  plaintiff  in  error,  when  the  latter, 
for  the  consideration  of  $200,  sought  to  employ  Haas  and 
certain  of  his  operatives  to  make  proof  that  they  knew  Bar- 
ton, that  he  had  been  in  the  employ  of  Haas  as  a  detective. 
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that  he  had  shown  them  a  $3850  check  signed  by  Nelson, 
and  that  he  had  gone  to  Kansas  City  to  locate  Nelson. 
Haas  and  Mabel  Starek  were  sworn  and  testified  on  the 
trial  in  this  case,  and  the  plaintiff  in  error,  who  conducted 
his  own  defense,  on  the  cross-examination  of  Haas  as  well 
as  of  Mabel  Starek,  sought  to  disgrace  the  witness  Starek 
by  asking  each  of  said  witnesses,  on  the  cross-examination, 
questions  which  sought  to  break  down  and  destroy  her  char- 
acter for  chastity.  The  cross-examination  was  foreign  to 
the  case  and  was  wholly  excluded  by  the  court,  and  it  is 
now  urged  the  judgment  of  conviction  should  be  reversed 
by  reason  of  the  refusal  of  the  trial  court  to  permit  the 
said  witnesses  to  be  cross-examined  upon  the  subject  of  the 
chastity  of  the  witness  Starek.  In  Toledo,  Wabash  and 
Western  Railway  Co.  v.  Williams,  77  111.  354,  Mr.  Justice 
Scholfield,  on  page  359,  used  the  following  language :  "Ob- 
jection was  taken  to  a  number  of  questions  put  by  appellee's 
counsel,  in  cross-examination,  to  a  witness  of  the  ai>pellant. 
These  objections  should  have  been  sustained.  The  ques- 
tions were  objectionable  in  form,  irrelevant  to  the  issue, 
and  only  tended  to  bully  and  degrade  the  witness.  A  wit- 
ness cannot  be  impeached  in  this  way.  A  wide  latitude  is 
allowed  in  the  cross-examination  of  a  witness,  but  he  is 
entitled  to  be  protected  by  the  court  from  unnecessary  in- 
sult and  abusiveness  by  counsel."  It  is  apparent  from  this 
record  that  the  only  object  of  the  cross-examination  of  the 
said  witnesses,  especially  of  the  witness  Mabel  Starek,  was 
to  insult  and  humiliate  her,  and  such  conduct  on  the  part 
of  counsel,  or  on  the  part  of  a  party  who  is  representing 
himself  in  the  trial  of  a  case,  is  reprehensible  in  the  high- 
est degree  and  deserves  the  strongest  condemnation  of  the 
court,  and  if  such  misconduct  is  repeated  after  the  court 
had  ruled,  as  it  was  here,  it  should  be  punished. 

It  is  further  objected  that  the  counsel  for  the  People 
abused  the  privilege  of  argument.  The  criticism,  to  some 
extent,  is  perhaps  merited,  but  the  action  of  counsel  for 
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the  People  in  the  particular  complained  of  was  largely  due, 
we  think,  to  the  manner  in  which  the  plaintiff  in  error  con- 
ducted his  own  defense.  The  plaintiff  in  error  had  been 
a  lawyer  and  was  familiar  with  court  proceedings  and  the 
rules  governing  the  conduct  of  a  suit  such  as  the  one  at 
bar.  He  should  therefore  have  confined  himself  within  the 
rules  of  propriety.  We  are  of  the  opinion  that  the  judg- 
ment in  this  case  ought  not  to  be  reversed  by  reason  of 
anything  that  occurred  during  the  argument  of  the  case  be- 
fore the  jury. 

It  is  finally  contended  that  the  evidence  is  not  sufficient 
to  support  the  verdict.  A  certified  copy  of  the  information 
and  the  answer  in  the  disbarment  proceeding  were  intro- 
duced in  evidence,  which  showed  the  issues  in  the  case  and 
the  materiality  of  the  false  testimony  which  the  plaintiff  in 
error  had  endeavored  to  induce  or  procure  Charles  T.  Haas, 
to  give  before  the  master  in  said  proceeding.  Three  wit- 
nesses testified  to  the  facts  which  show  that  the  plaintiff  in 
error  endeavored  to  incite  or  procure  the  witness  Haas  to 
give  false  testimony  before  the  master  to  the  effect  that 
William  H.  Barton  was  known  to  him,  that  Barton  had 
worked  for  him  as  a  detective,  that  Barton  had  shown  to 
him  a  check  for  $3850  signed  by  Nelson,  and  that  Barton 
had  taken  the  check  and  gone  to  Kansas  City  to  locate  Nel- 
son. That  testimony  was  uncontradicted  except  by  the  tes- 
timony of  plaintiff  in  error,  and  a  large  number  of  the  bar 
in  the  city  of  Chicago  testified  upon  this  trial  that  he  was  a 
,man  whose  reputation  for  truth  and  veracity  was  bad  and 
whom  they  would  not  believe  under  oath.  We  think  the 
verdict,  and  the  judgment  of  conviction  based  thereon,  were 
fully  justified  by  the  evidence. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Clara  J.  Harrison,  Appellant,  vs^  John  M.  Tierney  et  al. 

Appellees. 

Opinion  filed  April  i8,  i^iz — Rehearing  denied  June  6,  ipT2. 

1.  Fraud — equity  may  relieve  against  fraud  though  no  Mud- 
ary  relation  is  involved,  A  court  of  equity  has  power  to  grant  re- 
lief against  a  transaction  whereby  one  party  gains  another's  farm, 
without  parting  with  any  consideration  therefor,  through  fraud 
practiced  by  her  husband  and  a  real  estate  agent  upon  the  owner 
of  the  farm,  even  though  there  is  no  technical  fiduciary  relation 
between  such  owner  and  the  parties  who  practiced  the  fraud. 

2.  Same — when  equity  may  follow  the  fund  into  other  property 
and  establish  a  Uen,  If  one  party  by  means  of  fraud  obtains  an- 
other's farm  without  parting  with  any  consideration  therefor  a 
court  of  equity  may  require  her  to  convey  the  title  if  she  has  not 
parted  with  it,  and  if  she  has  traded  the  farm  for  other  property 
the  court  may  follow  the  fund  into  such  property  and  establish  a 
lien  thereon. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

David  B.  Maxwell,  and  Kruse  &  Peden,  for  ap- 
pellant. 

Dunne,  McKeever  &  DuNNE,,and  C.  H.  Robinson, 
for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

The  appellant,  Clara  J.  Harrison,  a  widow  fifty-seven 
years  of  age,  on  the  28th  day  of  March,  1908,  was  the 
owner  of  a  farm  of  159  acres  situated  near  the  village  of 
Flora,  in  Clay  county,  which  she  valued  at  $10,000  and 
which  was  encumbered  by  a  mortgage  -for  $2200,  and  was 
occupied  by  a  tenant.  The  appellant  on  that  date  was  resid- 
ing in  Chicago  with  her  son,  who  was  about  twenty  years 
of  age  and  who  was  in  school,  and  she  was  supporting  her- 
self and  son  by  keeping  a  rooming  and  boarding  house. 
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except  in  so  far  as  she  derived  an  income  from  said  farm. 
One  hundred  acres  of  the  farm  were  planted  to  an  apple 
orchard,  which  did  not  produce  well,  and  after  keeping  the 
improvements  up  on  the  farm,  paying  taxes,  etc.,  her  in- 
come from  the  farm  was  limited,  and  she  determined  to  sell 
the  farm.  With  that  view  she  applied  to  McKey  &  Poague, 
who  had  a  real  estate  and  loan  office  at  451  Sixty-third 
street,  Chicago,  to  make  a  sale  of  said  farm.  She  was  in- 
troduced by  a  member  of  the  firm  to  the  appellee  James  P. 
Caulfield,  who  was  in  their  employ,  and  directed  to  confer 
with  him  in  regard  to  the  sale  of  her  farm.  She  informed 
Caulfield  that  she  had  no  property  other  than  the  farm,  and 
had  no  income  other  than  from  the  fann  (which  was  lim- 
ited) and  what  she  made  by  keeping  roomers  and  boarders, 
and  stated  to  him  that  she  desired  to  sell  the  farm  and  in- 
vest the  proceeds  in  such  manner  as  to  secure  to  herself  a 
permanent  income  upon  which  she  might  live.  Caulfield  ad- 
vised her  to  exchange  her  farm  for  Chicago  income-paying 
property,  and  stated  to  her  that  he  had  a  flat-building  in 
Englewood  for  sale  or  trade  and  that  the  owner  might  be 
willing  to  trade  that  property  for  her  farm.  A  few  even- 
ings thereafter,  Caulfield,  in  company  with  John  M.  Tier- 
ney, who  was  introduced  to  the  appellant  as  the  owner  of 
the  flat-building,  called  upon  the  appellant  at  her  home  in 
Chicago,  where  the  proposition  of  trading  the  flat-building 
for  her  farm  was  fully  canvassed.  At  that  meeting  the  ap- 
pellant and  her  son  and  Caulfield  and  Tierney  were  present. 
Tierney  described  to  the  appellant  the  flat-building  owned 
by  him,  its  location  and  nearness  to  transportation,  and 
stated  that  it  was  renting  for  $3170  per  year,  that  it  would 
produce  a  net  income  of  $1850  over  and  above  all  carrying 
expenses,  and  that  his  price  therefor  was  $21,000.  He  pro- 
posed to  trade  for  appellant's  farm  on  the  basis  of  $10,000 
for  the  farm  and  $21,000  for  the  flat-building,  the  farm  to 
remain  subject  to  a  mortgage  for  $2200  and  the  flat-build- 
ing to  remain  subject  to  a  mortgage  for  $2000,  which  he 
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stated  was  the  amount  of  the  encumbrance  on  the  flat- 
building.  The  appellant,  after  they  had  had  considerable 
talk  with  reference  to  the  exchange  of  the  properties,  ap- 
pears to  have  been  favorably  impressed  with  the  proposi- 
tion, but  stated  to  Caulfield,  and  Tierney  that  she  wanted  to 
convert  her  farm  into  property  that  would  produce  an  in- 
come for  her  support  and  did  not  desire  to  speculate,  and 
that  by  reason  of  her  lack  pf  business  experience  and  the 
magnitude  of  the  deal  she  thought  she  better  take  time  and 
obtain  legal  advice  before  deciding  what* she  would  do  with 
reference  to  an  exchange  of  the  properties.  Thereupon 
Caulfield  stated  to  the  appellant  that  he  had  known  Tierney 
for  a  number  of  years  and  that  he  was  reliable  and  she 
could  rely  upon  what  he  stated  to  her.  Tierney  at  the  same 
time  stated  to  her  that  he  was  a  gentleman  and  would  treat 
her  as  such  in  the  deal ;  that  it  was  not  necessary  for  her 
to  consult  a  lawyer  with  reference  to  the  exchange,  as  he 
understood  the  closing  of  such  deals ;  that  he  had  a  lawyer 
in  his  employ  upon  whom  they  could  rely  to  see  everything 
was  legal  and  right  if  he  did  not  have  time  to  attend  to 
the  transaction.  No  agreement  for  the  exchange  of  the 
properties  was  consummated  on  that  evening,  but  Caulfield 
and  Tierney  left  the  home  of  the  appellant  with  the  under- 
standing that  appellant  was  to  visit  the  flat-building  in  com- 
pany with  Caulfield.  This  she  did  in  a  few  days,  and  found 
a  three-story  brick  building,  consisting  of  a  basement,  two 
stores  and  four  flats,  located  at  522  and  524  West  Sixty- 
third  street,  which  appears  to  have  impressed  her  very  fa- 
vorably by  its  finish  and  proportions.  Within  a  day  or  two 
thereafter  Caulfield  called  upon  her  again  with  an  unsigned 
proposition,  which  had  been  prepared  by  the  attorney  of 
Tierney,  from  the  appellant  to  Sarah  E.  Tierney,  the  wife 
of  John  M.  Tierney,  in  whom  the  legal  title  to  the  flat 
building  rested,  to  trade  to  her  appellant's  farm  for  the  con- 
sideration of  $10,000,  subject  to  a  mortgage  for  $2200, 
for  the  "improvements  on  and  lease  of*  the  land  known 
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as  Nos.  522  and  524  West  Sixty-third  street,  in  the  city  of 
Chicago,  for  the  consideration  of  $21,000,  subject  to  a 
mortgage  for  $2000,  and  subject  to  a  second  mortgage  for 
the  sum  of  $11,000  from  appellant  to  Sarah  E.  Tierney  to 
secure  the  difference  between  $21,000,  the  price  of  the  flat- 
building,  and  $10,000,  the  price  of  the  farm.  Said  last 
mortgage  fell  due  $1000  per  year  for  nine  years  and  $2000 
the  tenth  year,  and  bore  interest  at  six  per  cent  per  annum. 
The  proposition  provided  that  insurance,  taxes,  the  differ- 
ence between  the  encumbrances  on  the  two  properties,  etc., 
should  be  adjusted  on  the  day  the  exchange  of  properties 
was  consummated,  and  which  was  on  that  day  so  adjusted 
that  the  appellant  was  brought  into  debt  to  Sar^,h  E*  Tier- 
ney in  the  sum  of  $282.83,  after  she  had  paid  to  the  finn 
of  McKey  &  Poague  a  commission  of  $250  for  selling  her 
farm.  The  proposition  was  read  over  to  the  appellant  by 
Caulfield  and  the  appellant  signed  it  and  delivered  it  to 
Caulfield,  who  presented  it  to  Tierney,  who  accepted  it  in 
the  name  of  Sarah  E.  Tierney,  upon  the  condition  that  he 
should  find  the  farm,  upon  examination,  to  be  worth  $10,- 
000.  He  thereafter  went  to  Flora  and  looked  at  the  farm 
and  then  accepted  the  proposition  unconditionally.  A  few 
days  thereafter  Caulfield  telephoned  the  appellant  to  come 
to  the  office  of  McKey  &  Poague.  When  she  arrived  she 
found  Caulfield,  Tierney  and  his  attorney  waiting  to  close 
the  deal.  She  then  stated  she  did  not  want  to  make  the  ex- 
change, but  the  attorney  said  she  had  signed  the  written 
proposition  for  the  exchange  and  would  have  to  convey  her 
farm,  and  Tierney  said  it  was  a  good  trade  for  her  and 
urged  her  to  close  the  deal.  This  she  did  by  conveying  her 
farm  to  John  M.  Tierney  for  Sarah  E.  Tierney,  subject  to 
a  mortgage  for  $2200,  and  the  improvements  and  lease- 
hold interest  at  522  and  524  West  Sixty-third  street  were 
conveyed  to  her  by  Sarah  E.  Tierney  and  John  M.  Tierney, 
subject  to  a  mortgage  for  $2000,  and  she  gave  Sarah  E. 
Tierney  her  notes  for  $11,000,  which  were  secured  by  a 
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second  mortgage  upon  said  premises.     On  the  next  day 
Caulfield  and  Tierney  sent  for  the  appellant  again  and  had 
her  execute  a  power  of  attorney  to  appellee  John  G.  Stone, 
authorizing  him,  as  her  agent,  to  take  possession  of  said 
flat-building  in  her  name  and  to  lease  the  same  and  collect 
the  rents,  and  out  of  the  rents  to  pay  all  taxes,  insurance 
and  such  sums  as  should  be  necessarily  expended  by  him  for 
repairs  and  the  ground  rent  on  the  premises,  and  after  re- 
taining for  his  trouble  a  commission  of  three  per  cent  on 
the  amount  collected,  to  pay  the  balance  of  the  income  re- 
ceived as  rent  from  said  flat-building  upon  the  mortgages 
upon  said  premises  until  said  mortgages  were  fully  paid 
and  satisfied,  and  thereupon  Stone  took  possession  of  said 
premises  as  the  agent  of  the  appellant.    In  about  ten  days 
after  the  entire  deal  was  closed  Stone  wrote  the  appellant 
the  heating  apparatus  in  said  flat-building  had  failed  and  it 
would  cost  $115  to  repair  the  heater  and  boiler,  and  asked 
for  instructions.    In  about  four  months  after  the  deal  was 
closed  he  wrote  the  appellant,  apparently  at  the  suggestion 
of  Tierney,  that  the  taxes  on  said  flat-building  for  1907 
had  not  been  paid,  and  that  the  first  note,  secured  by  the 
$2000  mortgage  on  the  said  premises,  was  due,  and  in- 
formed her  that  Mr.  Proud  foot,  the  holder  of  said  mort- 
gage, was  insisting  that  said  taxes  and  said  note  be  promptly 
paid,  and  asked  for  instructions.    The  appellant,  not  having 
any  money  with  which  to  make  said  payments,  called  upon 
Caulfield  and  asked  what  she  should  do.    Caulfield  agreed 
to  see  Tierney  in  regard  to  the  matter,  which  apparently  he 
did,  and  thereafter  reported  to  the  appellant  that  Tierney 
would  let  her  have  the  money  with  which  to  pay  the  taxes 
and  first  note  secured  by  the  $2000  mortgage,  and  some 
other  claims  against  the  flat-property  which  were  then  due. 
Thereupon,  imder  the  direction  of  Caulfield  and  Tierney, 
the  appellant  re-conveyed  the  improvements  and  leasehold 
at  522  and  524  West  Sixty-third  street  to  Sarah  E.  Tierney, 
which  conveyance  was  placed  of  record  in  the  recorder's 
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office  of  Cook  county,  and  Sarali  E.  Tiemey  and  husband 
executed  a  re-conveyance  of  said  property  to  appellant  and 
deposited  the  same  in  escrow  with  Caulfield,  with  an  agree- 
ment that  if  the  appellant  re-paid  the  amount  so  paid  out 
for  her  benefit  by  the  Tierneys,  with  six  per  cent  interest 
thereon  and  $25  attorney's  fees,  within  one  year  from  that 
date,  Caulfield  was  to  deliver  said  deed  to  the  appellant, 
and  if  said  sum  of  money,  which  aggregated  something  like 
$2000,  was  not  re-paid  within  one  year,  Caulfield  should 
return  said  deed  to  the  Tierneys.  After  the  leasehold  and 
flat-building  had  been  re-conveyed  to  Sarah  E.  Tierney  by 
the  appellant,  John  M.  Tierney  traded  the  farm  which  had 
been  conveyed  to  him  by  the  appellant  for  property  located 
in  Buena  Park,  in  the  city  of  Chicago,  known  as  Nos.  24 
and  26  Alexander  place.  The  ai>pellant  never  received  any- 
thing for  her  farm  from  John  M.  Tiemey  or  Sarah  E. 
Tiehiey,  and  after  she  discovered  that  instead  of  obtaining 
a  net  income  upon  which  to  live,  of  $1850  a  year,  as  a  re- 
sult of  the  exchange  of  her  farm  for  said  flat-property  she 
had  lost  her  farm,  through  the  advice  of  friends  she  em- 
ployed counsel  and  commenced  to  investigate  the  transac- 
tions which  she  had  had  with  Caulfield  and  Tierney,  and 
found  the  facts  to  exist  as  they  have  been  hereinbefore  re- 
cited. She  then  filed  this  bill  in  the  circuit  court  of  Cook 
county,  praying  that  James  P.  Caulfield  be  enjoined  from  re- 
delivering the  deed  which  had  been  executed  by  Sarah  E. 
Tierney  and  husband  to  the  leasehold  property  and  improve- 
ments at  522  and  524  West  Sixty-third  street,  to  Sarah  E. 
Tierney,  and  that  John  M.  Tierney  and  Sarah  E.  Tiemey 
be  required  to  account  to  her  for  the  value  of  her  farm,  and 
that  the  amount  found  due  her  be  made  a  lien  upon  the 
flat-property  and  the.  property  at  Buena  Park,  for  which 
said  farm  had  been  exchanged,  and  for  general  relief.  An 
answer  and  replication  were  filed  by  John  M.  and  Sarah  E. 
Tierney,  and  a  replication  was  filed  thereto.  A  hearing  was 
had  before  the  chancellor,  and  at  the  close  of  the  complain- 
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ant's  case  the  court,  upon  the  motion  of  the  defendants,  dis- 
missed her  bill  for  want  of  equity,  and  she  now  appeals. 

The  appellees  take  the  position,  in  support  of  the  decree 
dismissing  appellant's  bill,  that  John  M.  Tierney  represented 
his  wife,  Sarah  E.  Tierney,  in  the  exchange  of  properties 
between  Mrs.  Tierney  and  the  appellant,  and  that  James  P. 
Caulfield  represented  the  appellant  in  the  exchange;    that 
Mrs.  Tierney  and  the  appellant  were  total  strangers  to  each 
other,  never  having  met,  and  dealt  at  arm's  length  with  each 
other;  that  if  the  appellant  lost  her  farm  in  the  exchange 
and  Sarah  E.  Tierney  gained  the  farm  in  the  transaction, 
the  appellant  is  remediless  and  can  obtain  no  relief  in  a 
court  of  equity.     We  are  not  impressed  with  the  legality 
or  justice  of  that  view,  but  are  of  the  opinion  that  if  the 
story  told  by  the  appellant  upon  the  witness  stand,  as  here- 
inbefore set  forth,  is  true, — ^and  for  the  purposes  of  this 
appeal  it  must  be  taken  as  true  as  it  is  uncontradicted, — 
she  was  wrongfully  and  fraudulently  deprived  by  Caulfield 
and  John  M.  Tierney  of  her  farm,  and  that  Sarah  E.  Tier- 
ney obtained  title  to  the  said  farm  in  the  name  of  her 
husband  by  reason  of  such  fraud  and  without  paying  to 
the  appellant  one  cent  therefor,  and  that  this  being  true, 
the  arm  of  a  court  of  equity  is  not  so  weak  that  it  can 
not  right  the  wrong  thus  committed  upon  the  appellant 
by  Caulfield  and  John  M.  Tierney.     At  the  outset  of  the 
transaction  the  appellant  owned  a  farm  which  was  alleged 
in  the  bill  to  be  of  the  value  of  $10,000,  upon  which 
there  was  a  mortgage  of  $2200.     She  therefore  had  an 
equity  of  $7800  in  said   farm.      She  asked  Caulfield  to 
find  her  a  purchaser  for  her  farm,  with  a  view  that  she 
might  invest  the  proceeds  of  the  farm  in  such  manner  that 
she  would  derive  therefrom  an  income  for  her  support. 
Caulfield  had  the  Tierney  flat-"building,  which  stood  upon 
leased  property,  for  sale  or  trade,  and  through  the  manipu- 
lation of  Caulfield  and  John  M.  Tierney  the  flat-building 
was  loaded  onto  appellant,  who  was  relieved  of  her  fann 
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by  Caulfield  and  Tiemey  and  the  title  thereto  was  placed 
in  Tierney  for  the  benefit  of  his  wife.  After  the  trade  was 
consummated  appellant  held  the  title  to  a  property  which 
was  represented  to  her  as  producing  an  annual  rental  oi 
$3170,  but  which  she  soon  ascertained  would  cost  to  carr)\ 
according  to  the  showing  made  in  this  record  by  Tierney, 
the  sum  of  $738  as  ground  rent,  $844  as  fixed  charges  and 
$780  interest  on  the  two  mortgages,  making  a  total  of 
$2465,  to  which  must  be  added  $2000  due  upon  the  two 
mortgages  the  first  year.  These  amounts  aggregate  the  sum 
of  $4465.  Caulfield  and  Tiemey  knew  the  appellant  had 
no  money  with  which  to  pay  these  stuns  except  the  $3170, 
the  amount  of  the  rent  of  the  flat-building.  The  transac- 
tion, at  the  end  of  the  year,  would  leave  the  appellant  $1295 
worse  off  than  nothing.  The  appellant  was  without  busi- 
ness experience,  and  the  evidence  found  in  this  record 
clearly  shows  she  was  talked  into  making  an  arrangement 
for  disposing  of  her  farm  by  Caulfield  and  Tiemey  which 
must  necessarily  lead  to  her  bankruptcy  within  a  short  time. 
When  she  was  unable  to  extricate  herself  from  the  situa- 
tion into  which  she  had  fallen  by  reason  of  the  advice  of 
Caulfield  and  Tierney,  she  was  again  induced  by  them  to 
re-deed  the  flat-building  which  she  had  received  in  excliange 
for  her  farm,  to  Sarah  E.  Tiemey,  with  the  understand- 
ing that  if  she  would  pay  to  Sarah  E.  Tiemey  about  $2000 
within  one  year,  then  the  flat-building  would  be  re-conveyed 
to  her,  otherwise  she  was  to  forfeit  all  the  ri^ht  she  had 
in  said  flat-building. 

While  it  may  be  that,  as  appears  to  have  been  the  view 
of  the  trial  court,  in  a  technical  sense  no  fiduciary  relation 
existed  between  appellant  and  John  M.  Tiemey  and  Sarah 
E.  Tiemey,  such  as  exists  between  guardian  and  ward,  par- 
ent and  child,  trustee  and  cestui  qu^  trust,  still  we  do  not 
think  the  want  of  that  relation,  under  the  uncontradicted 
evidence  found  in  this  record,  is  decisive  of  this  case,  as  the 
evidence  shows  that  the  appellant  fully  disclosed  to  Caul- 
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field  and  Tierney  her  reason  for  desiring  to  dispose  of  her 
farm, — ^that  is,  to  invest  its  proceeds  in  such  manner  as  to 
furnish  therefrom  to  her  an  income  which  would  be  suffi- 
cient for  her  support, — and  that  after  they  had  fully  ac- 
quainted themselves  with  her  desires  in  the  premises  they 
took  advantage  of  the  situation  by  encouraging  an4  advis- 
ing her  to  a  course  of  conduct  which  must  necessarily  lose 
her  the  farm,  as  they  must  have  known,  and  invest  John 
M.  Tierney,  for  the  benefit  of  Sarah  E.  Tierney,  with  the 
title  thereto.     Their  course  of  conduct  in  this  particular 
amounted,  in  law,  to  fraud,  and  a  court  of  equity,  when 
appealed  to  by  the  appellant,  ought  not,  we  think,  to  per- 
mit John  M.  Tierney  and  Sarah  E.  Tierney  to  profit  by 
such  fraud  and  be  left  in  the  enjoyment  of  the  fruits  of 
the  misconduct  of  Caulfield  and  John  M.  Tierney.    While 
the  transaction  may  not  be  set  aside  on  the  ground  of  a 
confidential  relation  existing  between  the  parties  thereto,  we 
think  a  decree  may  be  entered  against  Sarah  E.  Tierney  and 
the  other  appellees  on  the  ground  that  Sarah  E.  Tierney 
obtained  title  to  appellant's  farm  through  her  husband  with- 
out giving  to  her  any  consideration  therefor  and  through 
and  by  reason  of  the  fraud  which  was  practiced  upon  appel- 
lant by  Caulfield  and  John  M.  Tierney.    The  evidence  found 
in  this  record  is  ample  to  show  that  while  the  papers  which 
were  executed  by  appellant  show  that  she  only  bought  a 
leasehold  interest  in  the  property  located  at  .522  and  524 
West  Sixty-third  street,  she  supposed,  from  the  inception  of 
the  negotiations  for  the  exchange,  that  she  was  buying  the 
fee  in  said  property-    There  was  introduced  !n  evidence  by 
appellant  a  statement  in  writing  made  up  by  Caulfield,  in  the 
presence  of  the  appellant,  from  the  oral  ^statements  made 
by  John  M.  Tierney  when  the  large  net  income  from  the 
flat-building  which  he  was  figuring  out  for  the  future  use 
of  the  appellant  was  being  made  up,  from  which  the  item  of 
ground  rent,  which- amounted  to  $738  per  year,  was  entirely 
omitted,  and  the  appellant  testified  that  in  all  the  conversa- 


280  Harrison  v.  Tierney.  [254  DL 

tions  which  she  had  with  Caulfield  and  Tierney  with  refer- 
ence to  the  exchange  of  properties,  nothing  was  said  to  her 
about  a  leasehold  or  that  any  amount  as  ground  rent  was 
to  be  paid  upon  said  premises  in  the  future.  It  may  be  they 
informed  her  she  was  only  getting  a  leasehold  interest,  and 
that  by  reason  of  her  lack  of  experience  in  dealing  in  real 
estate  she  did  not  know  the  difference  between  a  fee  and 
a  leasehold  interest;  but  if  such  was  the  fact,  when  they 
stated  in  writing  the  amount  of  the  fixed  charges  against 
the  flat-property,  it  is  strange  that  they  did  not  include  the 
ground  rent.  True,  the  papers  connected  with  the  exchange 
describe  the  property  as  leasehold  property.  That  provi- 
sion, however,  in  the  proposition  made  for  the  exchange  of 
said  properties  by  the  appellant,  is  written  in  with  pen  and 
ink,  and  appellant  testified  that  the  proposition  she  signed 
was  written  wholly  with  the  typewriter,  except  in  so  far  as 
it  was  in  print,  and  her  statement  in  this  regard  was  uncon- 
tradicted by  Tierney,  although  he  was  present  at  the  trial. 

It  must  be  borne  in  mind  that  the  proceeds  of  the  farm 
admittedly  went  into  the  Buena  Park  property.  If  the  title 
to  the  farm  were  still  in  John  M.  or  Sarah  E.  Tierney  a 
court  of  equity  could  reach  it  without  question,  and  we 
think  it  equally  clear  that  a  court  of  equity,  the  farm  hav- 
ing been  disposed  of,  has  the  power,  as  against  John  M. 
and  Sarah  E.  Tierney,  to  follow  its  value  into  whatever 
form  it  may  assume,  so  long  as  it  remains  in  the  hands  of 
either  John  M.  or  Sarah  E.  Tierney. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  a 
decree  in  favor  of  the  complainant,  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded,  with  directiofis. 
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Anna  C.  Dunbar,  Defendant  in  Error,  vs.  Charley  L. 
Dunbar  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  April  i8,  ipi2 — Rehearing  denied  June  5,  ipi2. 

1.  Deeds — voluntary  conveyances  made  on  the  eve  of  grantor's 
marriage  are  prima  facie  fraudulent  as  to  wife.  Voluntary  con- 
veyances by  either  party  to  a  marriage  contract,  of  his  or  her  real 
estate,  made  without  the  knowledge  of  the  other  and  on  the  eve  of 
marriage,  are  prima  facie  a  fraud  upon  the  other's  marital  rights. 

2.  Same — when  grantees  are  not  purchasers  for  value.  The 
grantees  in  deeds  made  by  their  father  on  the  eve  of  his  second 
marriage  and  without  the  knowledge  of  his  intended  wife  are  not 
purchasers  for  value  as  against  the  wife,  even  though  they  paid 
a  certain  sum  to  the  grantor  annually  and  assumed  an  obligation 
to  pay  certain  sums  to  their  sisters,  where  the  total  amount  of 
such  obligations  and  payments  does  not  equal  the  fair  rental  value 
of  the  land  and  where  there  was  no  other  money  consideration. 

3.  Dower — what  necessary  to  sustain  a  conveyance  as  against 
a  claim  for  dower.  A  conveyance  made  on  the  eve  of  marriage, 
without  the  knowledge  of  the  intended  wife,  cannot  be  sustained 
as  having  been  made  to  carry  out  a  previous  contract  unless  the 
grantee  is  able  to  show  such  a  state  of  facts  as  would  have  en- 
titled him  to  a  decree  of  specific  performance  had  the  conveyance 
not  been  made,  and  it  is  not  sufficient  that  the  conveyance  was 
made  to  discharge  a  moral  obligation  growing  out  of  an  unen- 
forcible  contract. 

4.  Homestead — personal  residence  of  widow  on  the  homestead 
premises  is  not  required.  Personal  residence  of  the  widow  upon 
the  homestead  premises  is  not  essential  in  order  to  prevent  aban- 
donment, and  she  may  lease  the  premises  and  use  the  rent  or  may 
leave  the  property  unoccupied  indefinitely,  if  she  intends  to  return 
to  it  and  acquires  no  homestead  elsewhere ;  and  the  fact  that  the 
heirs  obtain  possession  of  the  property  in  her  absence,  without  her 
consent,  does  not  deprive  her  of  her  homestead  rights. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county; 
the  Hoa  Emery  C.  Graves,  Judge,  presiding. 

Grant  Newei^l,  and  Awert  E.  Bergland,  for  plain- 
tiffs in  error. 

C1.ARK  Aby,  and  Anderson  &  Andrews,  for  defend- 
ant in  error. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Anna  C.  Dunbar,  whose  maiden  name  was  Anna  Car- 
diflf,  filed  a  bill  in  the  circuit  court  of  Henry  county  against 
Charley  L.,  Harry,  Orson  and  Albertus  Dunbar  for  the 
purpose  of  having  her  dower  and  homestead  rights  as- 
signed to  her  in  certain  real  estate  which  was  owned  prior 
to  her  marriage  to  him,  by  her  deceased  husband,  Washing- 
ton Dunbar.  A  trial  in  the  circuit  court  resulted  in  a  de- 
cree finding  that  complainant,  Anna  C.  Dunbar,  was  entitled 
to  her  dower  in  the  said  lands  but  not  entitled  to  a  home- 
stead, the  court  holding  that  as  to  the  homestead  complain- 
ant had  lost  her  right  to  that  estate  by  abandonment.  The 
defendants  below,  who  are  the  sons  of  Washington  Dunbar 
by  his  first  marriage,  have  sued  out  a  writ  of  error  to  bring 
up  for  review  the  decree  of  the  circuit  court  finding  that 
complainant  below  was  entitled  to  dower,  and  she  has  as- 
signed appropriate  cross-errors  to  obtain  a  review  of  the 
decree  below  in  respect  to  her  homestead  rights. 

The  material  facts  as  set  out  in  the  bill  of  defendant  in 
error  and  proven  on  the  hearing  are  as  follows :  Washing- 
ton Dunbar  in  the  year  1900  was  a  widower  seventy-eight 
years  of  age,  and  resided  on  his  farm,  consisting  of  320 
acres  of  valuable  farm  lands  in  Henry  county.  He  had 
been  married  and  had  six  children  by  his  first  wife,  all  of 
whom  were  grown  up  and  had  homes  of  their  own.  He 
resided  on  his  farm  with  no  one  in  the  house  with  him  ex- 
cept an  employed  housekeeper.  His  life  was  lonely  and  he 
longed  for  companionship.  Through  friends  he  was  intro- 
duced to  defendant  in  error,  an  unmarried  woman  who  was 
making  her  own  living  by  working  at  dressmaking.  After 
talking  with  defendant  in  error,  he  on  the  4th  day  of  Feb- 
ruary, 1900,  proposed  marriage  to  her  and  an  engagement 
resulted.  At  the  time  the  engagement  took  place  he  was 
the  owner  in  fee  simple  of  320  acres  of  farm  lands  located 
in  Henry  county,  estimated  to  be  worth  about  $50,000,  and 
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nineteen  acres  of  timber  land  in  Knox  county,  which  was 
not  of  great  value,  and  a  small  amount  of  personal  prop- 
erty, consisting  of  live  stock  ahd  household  furniture.    He 
told  defendant  in  error,  at  the  time  she  accepted  his  proposi- 
tion to  marry  him,  that  he  owned  this  property  and  that  it 
was  clear  of  all  encumbrances  and  that  she  should  have  her 
full  share  in  his  estate.    The  matter  of  making  a  contract 
settling  defendant  in  error's  property  rights  was  discussed. 
He  offered  to  contract  with  defendant  in  error,  giving  her 
a  one-third  interest  in  all  of  his  estate.    Defendant  in  er- 
ror said  that  she  thought  that  would  be  unfair  to  his  chil- 
dren, and  that  she  would  be  satisfied  if  he  would  arrange 
for  her  to  take  a  child's  part  in  his  estate.     He  had  two 
daughters,  who  are  parties  to  this  suit, — six  children  in  all. 
A  child's  part,  as  suggested  by  defendant  in  error,  would 
have  been  one-seventh  instead  of  one-third,  as  he  offered 
to  give  her.     The  subject  of  settling  defendant  in  error's 
property  rights  was  discussed  by  her  and  him  at  different 
times,  but  a  contract  was  never,  in  fact,  made.    Some  time 
after  the  engagement  became  known  he  told  defendant  in 
error  that  he  could  not  make  the  contract, — ^that  his  children 
would  not  allow  him  to  do  so, — ^but  that  he  would  provide 
for  her  in  another  way  that  would  be  better  than  a  con- 
tract, and  outlined  a  plan  by  which  he  thought  he  would  be 
able  to  protect  his  intended  wife  in  her  rights.    On  the  19th 
of  April,  1900,  he,  without  the  knowledge  or  consent  of 
the  defendant  in  error,  conveyed  to  each  of  his  four  sons 
80  acres  of  thfe  320  acres  of  land  in  Henry  county.    These 
deeds  were  executed  and  delivered  to  the  several  grantees 
and  placed  upon  record,  and  the  fact  of  their  execution  was 
concealed  from  defendant  in  error  until  several  weeks  after 
the  marriage  was  consummated,  which  occurred  June  7. 
Information  in  regard  to  the  conveyances  was  obtained  by 
defendant  in  error  in  September  after  her  marriage  in  June, 
and  came  to  her  by  mere  chance,  through  persons  other  than 
her  husband  or  plaintiffs  in  error.    Soon  after  defendant  in 
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error  ascertained  that  her  husband  had  conveyed  all  of  his 
real  estate,  except  the  nineteen  acres  of  timber  land,  to  his 
sons,  she  consulted  a  lawyer  in  regard  to  her  rights  and 
what  steps,  if  any,  she  should  take  to  secure  them.  She 
retained  a  lawyer  to  represent  her.  Plaintiffs  in  error  were 
notified  by  Mr.  Anderson,  of  Galva,  who  was  the  attorney 
employed  by  defendant  in  error,  that  defendant  in  error 
would  insist  upon  her  marital  rights  in  her  husband's  real 
estate.  After  the  marriage,  in  June,  the  defendant  in  error 
went  with  her  husband  to  his  home  and  resided  there  with 
him  as  his  wife  until  her  husband's  death,  which  occurred 
in  October,  1907.  After  the  death  of  her  husband  a  peti- 
tion was  filed  in  the  county  court  to  sell  the  nineteen  acres 
of  timber  land  to  pay  debts,  and  the  same  was  sold  and 
defendant  in  error  received  $90  as  her  dower  interest.  This 
appears  to  be  all  that  defendant  in  error  has  received,  by 
reason  of  her  right  to  dower,  out  of  the  real  estate  of  her 
deceased  husband.  On  behalf  of  plaintiffs  in  error  it  is 
contended  that  at  the  time  the  deeds  were  made  they  had 
no  knowledge  of  the  marriage  contract  existing  between 
their  father  and  defendant  in  error.  It  is  also  contended 
that  they  are  purchasers,  for  a  valuable  consideration,  of 
the  respective  parcels  of  real  estate  conveyed  to  them.  It  is 
also  shown  that  after  the  execution  of  the  deeds  each  of 
plaintiffs  in  error  went  into  the  possession  of  the  80  acres 
conveyed  to  him,  and  has  occupied  the  same,  paid  the  taxes 
thereon  and  made  valuable  and  lasting  improvements  on  the 
land.  It  is  also  shown  that  each  of  the  plaintiffs  in  error 
agreed  to  pay  Washington  Dunbar  $200  per  annum  as  long 
as  he  lived,  and  that  said  sums  have  all  been  paid  by  plain- 
tiffs in  error.  It  is  also  shown  that  at  the  time  Washington 
Dunbar  conveyed  his  lands  to  his  sons  he  required  each  of 
the  sons  to  execute  a  mortgage  upon  the  respective  parcels 
of  land  conveyed,  to  his  daughters,  Eflfie  Snyder  and  Adelia 
Winnie,  for  $1125,  making  a  total  encumbrance  in  favor  of 
the  two  daughters  of  $4500  upon  the  320  acres  of  land. 
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Plaintiffs  in  error  have  severally  enjoyed  the  rents  and  prof- 
its arising  from  the  use  of  the  lands  conveyed  to  them,  re- 
spectively, since  the  conveyances  were  made,  free  of  all  rent 
or  other  charges  except  the  $200  per  annum  paid  by  each 
of  the  plaintiffs  in  error  to  their  father  during  his  lifetime. 
The  rental  value  of  the  lands  conveyed  is  shown  to  be  about 
$6  per  acre  per  annum. 

The  foregoing  statement  embraces  the  substance  of  all 
the  facts  that  are  necessary  to  determine  the  questions  that 
are  raised  by  plaintiffs  in  error.  The  facts  bearing  upon 
the  cross-errors  assigned  in  regard  to  the  abandonment  of 
the  homestead  by  defendant  in  error  will  be  referred  to 
hereinafter,  in  connection  with  the  consideration  of  the 
question  in  regard  to  the  homestead. 

The  law  in  this  State  is  well  settled  that  a  voluntary 
conveyance  by  either  party  to  a  marriage  contract  of  his  or 
her  real  property,  made  without  the  knowledge  of  the  other 
and  on  the  eve  of  marriage,  is  a  fraud  upon  the  marital 
rights  of  such  other,  and  may  be  set  aside  as  fraudulent 
and  void  as  against  the  party  whose  rights  are  injuriously 
affected  by  such  conveyance.  {Daniher  v.  Daniher,  201  111. 
489,  and  cases  there  cited.)  Under  the  law  of  this  State 
a  conveyance  made  after  a  contract  of  marriage  has  been 
entered  into,  even  though  it  is  voluntary,  is  not  conclusively 
presumed  to  be  fraudulent,  although  in  other  jurisdictions 
the  rule  seems  to  be  otherwise.  {Ward  v.  Ward,  63  Ohio 
St.  125;  Arnegaard  v.  Arnegaard,  7  N.  Dak.  475.)  Fol- 
lowing the  rule  laid  down  in  Champlin  v.  Champlin,  16 
R.  I.  314,  Hamilton  v.  Smith,  57  Iowa,  15,  and  Fennessey 
V.  Fennessey,  84  Ky.  519,  this  court,  in  Daniher  v.  Daniher, 
supra,  on  page  494,  laid  down  the  rule  as  follows :  "But 
we  think  the  better  rule  is,  that  where  any  such  voluntary 
conveyance  is  made  without  the  knowledge  of  the  other  of 
such  contracting  parties  it  presents  a  prima  facie  case  of 
fraud,  subject  to  be  explained  by  the  parties  interested,  and 
the  burden  is  on  the  grantee  to  establish  the  validity  of  the 
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deed."  In  the  case  at  bar  there  is  no  dispute  about  the 
existence  of  a  marriage  contract  at  the  time  the  convey- 
ances to  plaintiffs  in  error  were  made.  It  is  not  denied  that 
Washington  Dunbar  told  defendant  in  error  that  he  owned 
320  acres  of  as  good  land  as  there  is  around,  and  that  the 
same  was  free  from  encumbrances,  and  that  he  intended  to 
keep  the  title  in  his  name  as  long  as  he  lived.  There  is 
no  controversy  in  the  evidence  as  to  the  fact  that  defend- 
ant in  error  believed,  when  she  married,  her  husband  was 
the  owner  of  the  320  acres  of  land,  and  that  all  knowledge 
of  the  conveyances  in  question  was  carefully  kept  from  her 
until  she  received  information  through  other  persons.  It  is 
also  admitted  by  plaintiffs  in  error  that  no  money  consid- 
eration passed  from  them  to  their  father  for  the  convey- 
ances at  the  time  the  deeds  were  made.  It  is  true  that  they 
agreed  to  pay  their  father  $200,  each,  during  his  natural 
life  and  assumed  an  obligation  of  $1125  to  their  sisters, 
but  when  the  rental  value  of  the  land  is  taken  into  account 
it  can  readily  be  seen  that  plaintiffs  in  error  did  not  assume 
any  obligation  that  the  rents  on  the  land  have  not  more  than 
paid  during  the  seven  years  that  they  have,  respectively,  en- 
joyed the  rents  and  profits  of  their  several  parcels  of  land. 
Assuming  the  rent  of  the  lands  to  be  $6  per  acre,  the  rent 
of  the  320  acres  would  bring  a  total  of  $1920  per  year,  or 
a  grand  total  of  $13,440  for  the  seven  years  which  plain- 
tiffs in  error  have  enjoyed  the  use  of  the  premises.  Plain- 
tiffs in  error  have  paid  their  father  $800  a  year  for  seven 
years,  or  a  total  of  $5600,  and  agreed  to  pay  their  sisters 
$4500,  making  a  total  of  $10,100,  which,  deducted  from 
the  $13,440,  leaves  a  balance  of  $3340  in  favor  of  plaintiffs 
in  error,  and  in  addition  thereto  they  claim  to. have  the  fee 
simple  title  to  valuable  farm  lands,  conservatively  estimated 
to  be  worth  $50,000 ;  and  in  the  face  of  these  facts  plain- 
tiffs in  error  claim  to  be  bona  fide  purchasers  of  the  land 
against  defendant  in  error,  who  has  received  $90  as  her 
dower  interest  in  her  husband's  estate.     When  these  facts 
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are  considered  in  connection  with  the  time  when  the  con- 
veyances were  made  and  the  studious  concealment  of  the 
facts  from  defendant  in  error,  we  have  no  hesitation  in 
holding  that  the  court  below  did  not  err  in  finding  that 
these  conveyances  are  fraudulent,  in  law,  as  against  the 
marital  rights  of  defendant  in  error. 

It  is  contended  by  plaintiff  in  error  Harry  Dunbar,  to 
whom  the  "home  80,"  as  it  is  called,  was  conveyed,  that 
as  to  him  the  decree  is  erroneous  because  it  is  claimed  that 
there  was  an  antecedent  parol  contract  between  Washing- 
ton Dunbar  and  his  son  Harry  that  the  father  would  con- 
vey to  him  the  hom^  80  in  consideration  that  Harry  would 
remain  with  him  and  cultivate  the  home  80  and  take  care 
of  his  father  during  the  balance  of  his  life.  The  general 
rule  is,  that  a  claim  for  dower  is  subject  to  every  lien  or 
encumbrance,  at  law  or  in  equity,  which  exists  before  the 
right  to  dower  attaches,  and  it  has  frequently  been  decided 
that  a  conveyance  made  for  the  purpose  of  carrying  out  a 
previous  valid  contract  is  good  against  a  claim  of  dower. 
{Daniher  v.  Daniher,  supra,  and  cases  there  cited.)  Con- 
ceding this  to  be  the  established  rule,  still,  before  it  can  be 
invoked  to  shield  such  a  conveyance  from  the  imputation 
of  fraud,  the  grantee  must  show  such  a  state  of  facts  as 
would  have  entitled  him  to  a  decree  for  specific  perform- 
ance had  the  conveyance  not  been  made.  In  other  words, 
to  sustain  the  conveyance  it  must  be  shown  to  have  been 
made  by  the  grantor  in  the  discharge  of  some  legal  or  equi- 
table obligation  which  the  law  would  recognize  and  enforce 
at  the  instance  of  the  grantee,  as  contradistinguished  from 
a  mere  moral  obligation  growing  out  of  some  unenforcible 
promise.  The  evidence  is  that  Washington  Dunbar  owned 
four  80-acre  tracts  of  land,  and  he  had  four  sons ;  that  fre- 
quently, in  discussing  the  distribution  that  he  contemplated 
making  among  his  sons,  he  referred  to  the  home  80  as 
intended  for  Harry.  In  fact,  it  is  shown  that  during  his 
first  wife's  lifetime  this  was  the  general  family  understand- 
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ing,  and  at  one  time  it  even  went  to  the  extent  of  taking 
the  form  of  a  last  will  in  which  the  home  place  was  de- 
vised to  Harry,  but  for  some  reason  not  material  here  the 
will  never  became  operative.  We  do  not  regard  the  posi- 
tion of  Harry  Dunbar  as  materially  different  from  that  of 
his  brothers.  Under  the  evidence  in  this  case  he  clearly 
could  not  enforce  the  specific  performance  of  the  alleged 
contract,  first,  because  the  contract  was  not  in  writing  and 
there  was  no  such  part  performance  as  to  take  the  contract 
out  of  the  operation  of  the  Statute  of  Frauds ;  and  second, 
possession  of  the  premises  was  retained  by  the  father  until 
his  death,  although  Harry  cultivated  the  premises  under  his 
father's  direction  and  authority  and  paid  rent  therefor  prior 
to  the  time  the  deed  in  question  was  made. 

The  position  of  plaintiffs  in  error  is  not  strengthened  by 
the  fact  that  a  considerable  amount  of  money  was  expended 
by  each  of  them  for  substantial  and  permanent  improve- 
ments upon  their  several  tracts.  All  of  these  improvements 
were  made  after  defendant  in  error  had  served  notice  upon 
plaintiffs  in  error  that  she  would  insist  upon  her  marital 
rights  in  her  husband's  land.  The  expenditure  of  money 
by  the  plaintiffs  in  error  under  these  circumstances  cannot 
create  a  new  equity  or  strengthen  any  already  existing  in 
plaintiffs  in  error. 

The  court  below  held  that  defendant  in  error  was  not 
entitled  to  a  homestead  in  the  land  upon  which  the  resi- 
dence was  located,  at  the  time  of  her  husband's  death,  and 
upon  this  ruling  the  defendant  in  error  has  assigned  cross- 
errors.  Assuming  that  the  deed  to  Harry  Dunbar  of  the 
home  80  was  fraudulent  as  against  the  rights  of  defendant 
in  error,  she  would  be  entitled  to  a  homestead  unless  she  has 
lost  that  right  by  abandonment.  Plaintiffs  in  error  claim 
that  the  homestead  was  abandoned  by  the  widow  after  the 
death  of  Washington  Dunbar,  an^i  that  she  thereby  lost 
all  right  to  have  a  homestead  assiglj^^ed  to  her.  The  court 
below  held  that  the  liomestead  had  IJfen  abandoned.    The 

\ 
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evidence  is,  that  the  defendant  in  error,  soon  after  her 
husband's  death,  left  the  homestead  and  moved  most  of 
her  household  goods  to  Galva,  where  her  step-mother  lived. 
Before  going  away  defendant  .in  error  consulted  an  attor- 
ney as  to  whether  it  was  necessary  for  her  to  remain  in 
the  residence  in  order  to  hold  her  homestead  right,  and  she 
was  advised  that  as  long  as  she  retained  the  possession  it 
was  not  necessary  that  she  should  actually  live  in  the  house. 
Accordingly,  defendant  in  error  stored  a  part  of  her  house- 
hold goods  in  one  room  and  locked  the  house  and  retained 
the  key,  and  refused  to  surrender  the  key  when  it  was  de- 
manded of  her.  She  always  claimed  that  she  retained  pos- 
session of  the  house.  After  she  went  to  her  step-mother's, 
she  testifies  that  Orson  Dunbar,  one  of  plaintiffs  in  error, 
threatened  that  if  she  ever  came  back  he  would  kick  her 
off  the  place.  Defendant  in  error  acquired  no  homestead 
elsewhere.  She  did  not  intend  to  abandon  any  right  that 
she  had  when  she  left  Tier  home  and  went  to  her  step- 
mother. The  possession  of  the  house  was  obtained  with- 
out the  consent  of  defendant  in  error.  Under  these  facts 
we  think  the  court  erred  in  holding  that  defendant  in  er- 
ror had  abandoned  her  homestead.  It  is  not  necessary  that 
a  widow  should  personally  reside  upon  her  homestead,  un- 
der  the  statute,  in  order  to  hold  the  same.  She  may  leave 
it  unoccupied  indefinitely  if  she  intends  to  return  to  it  and 
occupy  it,  or  she  may  lease  it  and  enjoy  the  rents.  In  the 
case  before  us,  defendant  in  error  was  alone  and  her  re- 
lations with  plaintiffs  in  error  were  not  cordial.  Her  step- 
mother was  sick  and  needed  her  assistance.  Led  by  a 
kindly  and  sympathetic  spirit  for  her  step-mother,  which 
is  conspicuously  absent  from  all  the  acts  of  plaintiffs  in  er- 
ror toward  the  one  who  sustained  that  relation  to  them,  she 
went  and  ministered  to  her  wants.  This  accounts  for  her 
leaving  her  homestead.  She  did  all  that  she  could  do,  un- 
less she  continued  to  live  in  the  house  alone,  to  manifest 
her  intention  to  retain  her  residence  in  the  homestead.    Un- 


290  McElroy  V,  Catholic  Press  Co.  [BI  III. 

der  these  circumstances  we  are  constrained  to  differ  from 
the  learned  chancellor  who  tried  the  cause  below,  and  must 
hold  that  there  was  no  abandonment  of  the  homestead. 

In  so  far  as  the  decree  adjudges  that  the  defendant  in 
error,  as  the  widow  of  Washington  Dunbar,  is  entitled  to 
dower  in  the  320  acres  of  land  conveyed  to  plaintiffs  in 
error  the  decree  is  affirmed,  but  in  so  far  as  the  decree  finds 
that  defendant  in  error  is  not  entitled  to  a  homestead  upon 
the  80  acres  conveyed  to  Harry  Dunbar  it  is  reversed  on 
the  cross-errors  and  the  cause  remanded  to  the  circuit  court 
of  Henry  county  for  further  proceedings  in  accordance  with 
the  view^s  herein  expressed. 

Rez'ersed  in  part  and  remanded. 
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1.  Maucious  prosecution — when  cause  of  action  for  malicious 
prosecution  arises — limitations.  Where  a  judgment  of  conviction 
in  a  criminal  case  is  reversed  and  the  cause  is  remanded  for  new 
trial  the  mandate  may  be  filed  in  the  trial  court  within  two  years 
from  the  time  the  final  order  was  made,  and  until  the  expiration 
of  such  period  a  cause  of  action  for  malicious  prosecution,  based 
on  the  criminal  proceeding,  does  not  arise. 

2.  Same — plaintiff  must  prove  not  only  malice  but  also  ivant  of 
probable  cause.  A  recovery  in  an  action  for  malicious  prosecution 
is  not  justified  by  proof  that  the  defendant  acted  with  malice  in 
instituting  the  prosecution,  unless  it  is  also  proven  that  the  defend- 
ant acted  without  probable  cause. 

3.  Same — want  of  probable  cause  cannot  be  inferred  from  the 
proof  of  malice.  While  malice  may  be  inferred  from  proof  that 
the  defendant  instituted  the  prosecution  without  probable  cause, 
yet  proof  that  the  defendant  acted  maliciously  does  not  tend  to 
prove,  nor  raise  an  inference  of,  a  want  of  probable  cause. 

4.  Same — what  tends  to  show  that  prosecution  was  malicious. 
Evidence  tending  to  show  that  the  defendant  instituted  a  criminal 
proceeding  against  the  plaintiff  for  the  purpose  of  collecting  an 
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alleged  debt,  or  because  the  defendant  was  not  allowed  to  take  the 
credit  for  a  proposed  charity  the  plaintiff  was  planning  to  estab- 
lish, tends  to  show  that  the  prosecution  was  malicious,  as  a  prose- 
cution with  any  other  motive  than  that  of  bringing  a  guilty  party 
to  justice  is  malicious  as  a  matter  of  law. 

5.  Same — force  of  a  reversed  judgment  of  conviction  as  a  de- 
fense to  suit  for  malicious  prosecution,  A  judgment  of  conviction 
by  a  competent  tribunal  having  jurisdiction  is  prima  facie  evi- 
dence of  the  existence  of  probable  cause  for  the  prosecution  even 
though  the  judgment  was  reversed,  and  constitutes  a  sufficient  de- 
fense to  a  suit  for  malicious  prosecution  unless  overcome  by  evi- 
denc«  that  the  conviction  was  obtained  by  false  testimony,  fraud, 
corrupt  practices  or  unlawful  or  unjustifiable  means  on  the  part 
of  the  one  procuring  the  conviction. 

6.  Same — what  does  not  destroy  force  of  judgment  of  convic- 
tion as  prima  facie  evidence  of  probable  cause.  The  fact  that  a 
judgment  of  conviction  in  a  criminal  prosecution  was  the  result 
of  a  mistaken  view  of  the  law  by  the  trial  court,  which  made  it 
necessary  to  reverse  the  judgment,  does  not,  of  itself,  destroy  the 
force  of  the  conviction  as  prima  facie  proof  that  there  was  prob- 
able cause  for  the  prosecution. 

AppeaIv  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Richard  S.  Tuthii.Iv,  Judge, 
presiding. 

Whitman  &  Horner,  (LIvOyd  C.  Whitman,  and 
T.  B.  CosGROVE,  of  counsel,)  for  appellant. 

Winston,  Payne,  Strawn  &  Shaw,  ^(John  Barton 
Payne,  and  Wawer  H.  Jacobs,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Ellen  McElroy,  the  appellant,  was  employed  to  take  sub- 
scriptions and  make  collections  for  the  New  World,  pub- 
lished by  the  Catholic  Press  Company,  the  appellee.  She 
was  arrested  on  March  8,  1902,  at  the  instance  of  Benjamin 
V.  Hubbard,  the  manager  of  appellee,  charged  with  em- 
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bezzlement  of  moneys  received  in  said  employment.  The 
magistrate  held  her  in  bond  to  the  criminal  court  of  Cook 
county  and  she  was  subsequently  indicted  and  tried  in  that 
court.  She  was  convicted  and  sentenced  to  confinement  in 
the  penitentiary.  She  sued  out  a  writ  of  error  from  this 
court,  and  the  judgment  was  reversed  and  the  cause  re- 
manded to  the  criminal  court  for  another  trial.  (McElroy 
V.  People,  202  111.  473.)  No  mandate  of  this  court  was 
filed  in  the  criminal  court  within  two  years  from  the  time 
of  making  the  final  order,  so  that  the  proceeding  was  by 
statute  considered  as  abandoned  and  no  further  action  could 
be  had  thereon.  On  April  22,  1907,  the  appellant  brought 
this  suit  in  the  circuit  court  of  Cook  county  against  the  ap- 
pellee for  malicious  prosecution.  The  appellee  pleaded  not 
guilty  and  the  Statute  of  Limitations  of  two  years.  The 
cause  of  action  did  not  arise  until  April  24,  1905,  at  the 
expiration  of  two  years  from  the  rendition  of  the  judgment 
of  this  court,  so  that  the  plea  of  the  Statute  of  Limitations 
could  not  be  sustained.  The  trial  was  on  the  issue  formed 
by  the  plea  of  not  guilty,  and  at  the  conclusion  of  the  evi- 
dence for  the  appellant  the  court,  on  motion  of  the  appellee, 
directed  the  jury  to  return  a  verdict  of  not  guilty.  The 
court  gave  the  instruction  as  requested  and  a  verdict  was 
rendered  in  accordance  with  it.  An  appeal  was  taken  to 
the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment was  affirmed,  and  the  court  granted  a  certificate  of 
importance  and  an  appeal  to  this  court. 

The  first  alleged  error  mentioned  in  the  brief  is  that  the 
trial  court  improperly  restricted  the  re-direct  examination 
of  the  plaintiff,  and  the  first  statement  of  the  argimient  is 
that  the  ruling  in  question  will  be  referred  to  later,  but  as 
we  do  not  find  any  subsequent  reference  to  the  subject  we 
regard  the  point  as  abandoned.  However,  on  referring  to 
the  abstract  we  find  that  the  court  refused  to  allow  a  re- 
examination as  to  Hubbard's  testimony  in  the  criminal  case 
and  tliat  there  was  nothing  in  tlie  cross-examination  which 
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authorized  such  re-examination.  The  court  did  not  err  in 
the  ruling. 

The  plaintiff  offered  in  evidence  the  mandate  of  this 
court  reversing  the  judgment  of  the  criminal  court,  and  the 
court  admitted  it  solely  for  the  purpose  of  showing  the  final 
termination  of  the  criminal  prosecution  but  refused  to  admit 
it  generally  for  the  purpose  of  rebutting  any  inference  of 
probable  cause  arising  from  the  conviction  of  the  plaintiff 
in  the  criminal  court.  This  ruling  and  the  direction  of  the 
court  to  return  a  verdict  of  not  guilty  raise  the  question  as 
to  the  effect  of  the  conviction  of  the  plaintiff  as  evidence  of 
probable  cause  for  the  prosecution,  in  view  of  the  fact  that 
the  judgment  was  subsequently  reversed  by  this  court  on 
the  writ  of  error. 

Two  facts  are  essential  to  sustain  an  action  for  ma- 
licious prosecution:  First,  malice;  and  second,  want  of 
probable  cause.  {Leidig  v.  Rawson,  i  Scam.  272;  Jacks 
v.  SHmpson,  13  111.  701 ;  Harpham  v.  Whitney,  yy  id.  32.) 
It  was  therefore  incumbent  on  the  plaintiff  to  prove  that 
the  defendant  acted,  in  causing  her  arrest,  both  maliciously 
and  without  probable  cause,  which  must  concur  as  grounds 
for  the  action.  There  was  evidence  for  the  plaintiff  tend- 
ing to  prove  that  the  prosecution  against  her  was  instituted 
for  the  purpose  of  collecting  an  alleged  debt,  and  that  Hub- 
bard was  willing  to  put  an  end  to  the  prosecution  on  the 
payment  of  a  sum  somewhat  in  excess  of  the  amount  that 
was  claimed  to  be  due.  This  was  evidence  tending  to  prove 
that  the  prosecution  was  malicious,  since  a  prosecution  with 
any  other  motive  than  that  of  bringing  a  guilty  party  to 
justice  is  malicious  as  a  matter  of  law.  (Krtig  v.  Ward, 
77  111.  603.)  There  was  also  evidence  tending  to  show 
that  the  prosecution  was  instituted  because  the  plaintiff  was 
planning  to  establish  a  Catholic  home  for  the  friendless  and 
refused  to  permit  it  to  be  established  under  the  patronage 
of  the  New  World  or  to  allow  Hubbard  to  take  the  credit 
of  the  proposed  charity.    This  evidence  would  have  entitled 
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the  plaintiff  to  submission  of  the  question  of  malice  to  the 
jury,  but  there  was  the  further  necessary  element  of  a  want 
of  probable  cause  to  justify  a  verdict  of  guilty.  The  ex- 
istence of  malice  did  not  tend  to  prove  a  want  of  probable 
cause,  for  although  malice  may  be  inferred  from  a  want  of 
probable  cause,  the  absence  of  probable  cause  cannot  be  in- 
ferred from  malice.  (Brown  v.  Smith,  83  111.  291.)  If 
the  judgment  of  conviction  in  the  criminal  court  was  prima 
facie  evidence  of  the  existence  of  probable  cause  as  a  mat- 
ter of  law,  and  there  was  no  evidence  tending  to  overcome 
the  presumption  arising  from  such  conviction,  it  was  not 
error  for  the  court  to  direct  a  verdict  of  not  guilty. 

The  expressions  of  diflferent  courts  on  the  question  of 
the  force  and  effect  of  a  judgment  of  guilty  in  a  criminal 
proceeding  befofe  a  competent  court  having  jurisdiction, 
which  has  been  reversed  on  appeal  or  error,  are  quite  dis- 
similar, but  in  the  great  majority  of  cases  the  disagreement 
is  verbal  rather  than  substantial  and  in  practical  effect  the 
decisions  have  been  the  same.  In  some  cases  it  has  been 
said,  in  general  terms,  that  the  judgment  of  conviction  is 
conclusive  notwithstanding  it  was  reversed  by  an  appellate 
tribunal,  but  in  nearly  all  of  the  cases  it  has  either  been  said 
that  such  a  judgment  is  prima  facie  evidence  of  probable 
cause,  or  that  it  is  conclusive  unless  impeached  by  evi- 
dence of  fraud,  false  testimony  or  other  unfair  or  unlawful 
means, — and  the  two  statements  practically  mean  the  same 
thing.  That  which  is  prima  facie  evidence  of  a  fact  may 
be  overcome  by  contrary  evidence,  and  a  presumption  which 
may  be  destroyed  by  evidence  of  fraud,  false  testimony  or 
other  unfair  or  unlawful  means  is  not  conclusive.  The  Su- 
preme Court  of  the  United  States  considered  the  question 
in  Crescent  City  Live  Stock  Landing  and  Slaughter-house 
Co.  V.  Butchers'  Union  Slaughter-house  and  Live  Stock 
Landing  Co,  120  U.  S.  141,  but  did  not  find  it  necessary  to 
define  the  rule  with  accuracy.  There  are  some  general  ob- 
servations at  the  conclusion  of  the  opinion  which  have  been 
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quoted  in  other  cases,  where  the  court  states  the  foundation 
of  the  rule  of  public  policy  in  vindication  of  the  dignity  and 
authority  of  judicial  tribunals  and  the  doctrine  that  neither 
misconduct  nor  demerit  can  be  imputed  to  the  court,  and 
that  there  is  an  invincible  presumption  of  the  law  that  a 
tribunal  acting  within  its  jurisdiction  acted*  impartially  and 
honestly.  The  opinion  of  the  court  as  to  the  proper  rule 
had  previously  been  given,  and  what  was  said  afterward  re- 
lated to  the  particular  question  in  that  case:  whether  the 
Louisiana  court  had  given  due  effect  to  the  decree  of  the 
circuit  court  of  the  United  States.  In  considering  the  rule 
of  law  itself,  the  court  said  that  it  was  not  material  to  de- 
fine it  with  precision  and  to  attempt  to  state  with  accuracy 
the  precise  effect  to  be  given  to  a  judgment  or  decree  of  a 
court  as  proof  of  probable  cause  under  all  circumstances, 
because  the  decree  of  the  circuit  court  of  the  United  States 
had  been  adjudged  by  the  Louisiana  Supreme  Court  to  be 
of  no  effect  whatever  as  evidence  of  probable  cause.  -The 
action  was  by  the  Butchers'  Union  Company  against  the 
Crescent  City  Company  for  malicious  prosecution  by  filing 
a  bill  in  the  circuit  court  of  the  United  States  and  obtaining 
an  injunction  against  the  plaintiff,  which  was  made  perpet- 
ual on  a  final  hearing.  The  decree  had  been  reversed,  on 
appeal,  by  the  Supreme  Court  of  the  United  States,  and  the 
Supreme  Court  of  I<ouisiana  held  that  there  was  an  entire 
absence  of  probable  cause  for  the  injunction  suit ;  that  the 
question  involved  in  the  suit  had  been  settled  by  the  Su- 
preme Court  of  Louisiana  in  a  suit  to  which  the  defendant 
liad  been  a  party,  and  that  the  judgment  of  the  circuit  court 
of  the  United  States  granting  and  making  perpetual  an  in- 
junction at  the  suit  of  said  defendant  furnished  no  prob- 
able cause  whatever  for  the  prosecution  of  such  suit.  The 
Supreme  Court  of  the  United  States  said  that  how  much 
weight,  as  proof  of  probable  cause,  shall  be  attributed  to 
the  judgment  of  a  court  in  an  original  action  when  sub- 
sequently reversed  for  error  may  admit  of  some  question. 
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The  court  referred  to  the  cases  o£  Whitney  v.  Peckham, 
IS  Mass.  243,  and  Herman  v.  Brookerhoff,  8  Watts,  240, 
where  the  judgments  were  held  to  be  conclusive  in  favor 
of  the  existence  of  probable  cause,  but  said  that  the  decision 
in  Whitney  v.  Peckham  was  questioned  by  the  Supreme 
Court  of  New  York  in  the  case  of  Burt  v.  Place,  4  Wend. 
591,  which  has  often  since  been  cited  and  regarded  as  a 
leading  case,  where  it  was  said  that  the  Massachusetts  de- 
cision rested  entirely  upon  Reynolds  v.  Kennedy,  1  Wilson, 
232,  which  had  been  qualified  in  Johnstone  v.  Sutton,  1 
T.  R.  505.  The  conclusion  from  the  English  authorities 
was,  that  if  it  appeared  that  the  prosecution  which  was 
charged  to  have  been  malicious  was  before  a  tribunal  hav- 
ing jurisdiction  and  it  was  there  decided  in  favor  of  the 
plaintiff  in  that  court,  nothing  appearing  to  fix  on  him  any 
unfair  means  in  conducting  the  suit,  the  court  would  regard 
the  judgment  in  favor  of  the  prosecution  satisfactory  evi- 
dence of  probable  cause.  In  Burt  v.  Place  it  was  held  that 
the  judgment  was  not  conclusive  if  the  defendant,  knowing 
that  he  had  no  cause  of  action  and  that  the  plaintiff  had  a 
full  defense,  prevented  the  plaintiff  from  procuring  the  nec- 
essary evidence  to  make  out  that  defense  by  causing  him  to 
be  detained  a  prisoner  until  the  judgments  were  obtained. 
The  Supreme  Court  of  the  United  States  also  quoted  the 
comments  of  the  Kentucky  Court  of  Appeals  in  Spring  v. 
Besore,  12  B.  Mon.  551,  that  the  principle  settled  in  Burt 
v.  Place  was,  that  the  judgment  will  not  in  every  possible 
state  of  case  be  deemed  to  be  conclusive  of  the  question 
of  probable  cause,  but  that  its  effect  may  be  destroyed  by 
showing  that  it  was  procured  by  fraud  or  other  undue 
means.  The  conclusion  of  the  Kentucky  court  was,  that  the 
judgment  in  favor  of  the  plaintiff,  although  afterwards  re- 
versed, is  conclusive  unless  the  plaintiff  makes  it  appear  that 
the  judgment  was  unfairly  obtained  and  was  the  result  of 
acts  of  malice,  fraud  and  oppression  on  the  part  of  the  de- 
fendant, designed  and  having  the  effect  to  deprive  him  of 
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the  opportunity  and  necessary  means  to  have  defended  the 
suit  and  obtained  a  judgment  in  his  favor.  Other  cases  es- 
taWishing  the  same  general  limitations  upon  the  conclusive 
effect  of  a  judgment  afterward  reversed  were  cited  and  en- 
dorsed by  the  Supreme  Court  of  the  United  States,  and  it 
was  then  said :  '*This  seems  to  reconcile  the  apparent  con- 
tradiction in  the  authorities,  and  states  the  rule  which  we 
think  to  be  well  grounded  in  reason,  fair  and  just  to  both 
parties  and  consistent  with  the  principles  on  which  the  ac- 
tion for  malicious  prosecution  is  founded." 

We  have  given  much  space  to  the  decision  in  Crescent 
City  Live  Stock,  etc.  Co.  v.  Butchers'  Union,  etc.  Co.  be- 
cause it  has  sometimes  been  cited  as  disregarding  and  re- 
pudiating the  limitations  declared  in  Btirt  v.  Place,  and 
other  cases,  as  to  the  conclusive  effect  of  a  judgment  of 
conviction  afterward  set  aside  by  a  reviewing  court.  There 
have  been  a  g^eat  many  cases  where  it  has  been  held,  in 
substance,  that  a  conviction  by  a  tribunal  constituted  by 
law,  although  subsequently  reversed,  raises  a  presumption 
of  probable  cause  and  is  sufficient  proof  that  the  prosecution 
was  not  groundless,  unless  the  presumption  is  overcome  by 
proof  that  the  conviction  was  procured  by  corruption,  false 
testimony  or  other  undue  or  unlawful  means.  {Carpenter 
v  Sibley,  153  Cal.  215;  Holliday  v.  Holliday,  123  id.  32; 
Hartshorn  v.  Smith,  104  Ga.  235 ;  Phillips  v.  Kalamazoo, 
53 'Mich.  33;  Bitting  v.  TenByck,  82  Ind.  421;  Jones  v. 
Finch,  84  Va.  204;  McDonald  v.  Schroeder,  214  Pa.  411 ; 
Burt  V.  Smith,  181  N.  Y.  i;  Casey  v.  Dorr,  (Ark.)  127 
S.  W.  Rep.  708;  Maynard  v.  Sigman,  65  Neb.  590.)  It 
is  true,  that  when  the  judgment  against  the  plaintiff  was 
reversed  and  the  cause  was  remanded  for  a  new  trial,  the 
judgment  was  set  aside  and  the  case  stood  just  as  though 
it  never  had  been  tried.  The  reversal  settled  the  question 
that  the  accused  was  not  properly  convicted,  that  the  facts 
proved  did  not,  in  law,  constitute  the  crime  of  embezzle- 
ment, and  that  the  plaintiff  was,  in  fact,  innocent  of  the 
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crime  laid  to  her  charge,  but  the  improper  conviction  arose 
from  the  mistaken  view  of  the  law  by  the  trial  court  and 
it  did  not  establish  that  there  was  no  probable  cause  for 
believing  her  guilty.  The  error  of  the  trial  court  is  not 
chargeable  to  the  defendant  and  the  conviction  continued  to 
be  evidence  of  probable  cause  for  the  prosecution.  In  Nehr 
V.  Dobbs,  47  Neb.  863,  it  was  held  that  the  effect  of  the 
judgment  of  conviction  as  evidence  of  probable  cause  was 
destroyed  by  the  presumed  knowledge  of  the  defendant  that 
the  law  permitted  the  killing  of  a  dog  which  had  no  collar 
on  its  neck,  inscribed  with  the  name  of  its  owner.  That 
case  seems  to  be  exceptional,  and  it  was  qualified  by  the 
opinion  of  the  same  court  in  Cobbey  v.  State  Journal  Co. 
113  N.  W.  Rep.  224,  where  it  was  considered  that  the  ques- 
tion was  a  mixed  one  of  law  and  fact.  It  did  not  tend  to 
prove  a  want  of  probable  cause  that  Hubbard  did  not  know 
the  law  better  than  the  judge  of  the  criminal  court.  The 
proper  rule  appears  to  us  to  be,  that  a  conviction  by  a  com- 
petent tribunal  having  jurisdiction  is  prima  facie  evidence 
of  the  existence  of  probable  cause  for  the  prosecution,  and 
is  a  sufficient  defense  to  a  suit  for  malicious  prosecution 
unless  overcome  by  evidence  that  the  conviction  was  ob- 
tained by  false  testimony,  fraud,  corrupt  practices  or  unlaw- 
ful or  unjustifiable  means  on  the  part  of  the  one  procuring 
the  conviction. 

It  is  argued  that  the  conviction  of  the  plaintiff  was  pro- 
cured by  false  testimony  of  Hubbard  that  she  was  not  au- 
thorized to  retain  her  commissions  and  with  knowledge  on 
bis  part  that  she  was  not  indebted  to  defendant.  She  tes- 
tified in  this  case  that  she  was  a  witness  in  the  criminal 
proceeding,  and  did  not  then  deny  that  she  was  indebted  to 
the  defendant,  and  that  she  thought  she  was  so  indebted 
and  had  never  denied  the  fact  There  was  no  evidence 
tending  to  show  that  Hubbard  did  not  honestly  and  in 
good  faith  believe  that  she  was  indebted,  and  her  letters 
before  the  prosecution  indicated  that  she  was.    The  convic- 
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tion  was  not  brought  about  by  the  testimony  of  Hubbard, 
on  his  direct  examination,  that  she  was  not  entitled  to  re- 
tain her  commissions,  because  he  corrected  that  statement  on 
his  cross-examination,  as  is  shown  by  the  testimony  of  the 
plaintiff  in  this  case.  It  appeared  in  the  criminal  prosecu- 
tion that  she  had  a  right  to  retain  her  commissions,  which 
was  the  ground  of  the  reversal,  and  the  court  had  refused 
to  instruct  the  jury  that  if  she  had  such  right  she  was  not 
such  an  agent  or  servant  as  was  contemplated  by  the  statute 
defining  embezzlement.  There  was  no  evidence  tending  to 
show  any  fraud,  false  testimony,  unlawful  means  or  un- 
justifiable conduct  on  the  part  of  defendant  or  its  mana- 
ger, Hubbard,  to  secure  the  conviction.  The  conviction  was 
prima  facie  evidence  of  the  existence  of  probable  cause,  and 
it  was  not  met  by  any  evidence  tending  to  overcome  it.  It 
was  therefore  not  error  for  the  court  to  direct  a  verdict  of 
not  guilty. 

The  judgment  of  the  Appellate  Court  is  aflSmied. 

Judgment  afHrtned. 


The  People  o^  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Karl"  Jaraslowski,  Plaintiff  in  Error. 

Opinion  Hied  April  i8,  i^iz — Rehearing  denied  June  6,  igi2. 

1.  Criminal  i*aw — judgment  may  require  a  prisoner  to  work 
out  fine  after  expiration  of  maximum  term  of  imprisonment.  Un- 
der paragraph  1686  of  the  Criminal  Code,  a  prisoner  who  is  found 
guilty  of  obtaining  money  by  false  pretenses  and  who  is  sentenced 
to  imprisonment  and  to  pay  a  fine  may  be  required  by  the  judg- 
ment, if  the  fine  is  not  paid,  to  work  out  such  fine  and  all  costs  in 
the  house  of  correction  at  the  rate  of  $1.50  per  day  after  the  term 
of  imprisonment  has  expired,  even  though  the  term  of  imprison- 
ment imposed  is  the  maximum  term  provided  by  law  for  the  of- 
fense.    {Berkenfield  v.  People,  191  111.  272,  followed.) 

2.  Same — mere  fact  that  a  person  is  a  pauper  does  not  entitle 
him  to  be  released  from  working  out  a  fine.  Even  though  there 
might  be  circumstances  under  which  a  person  would  be  entitled  to 
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be  released,  under  paragraph  455  of  the  Criminal  Code,  from 
working  out  a  fine  in  the  house  of  correction,  yet  the  mere  fact 
that  he  is  a  pauper  and  has  no  money  to  pay  the  fine  does  not 
entitle  him  to  such  release. 

3.  Same — paragraph  i68b  of  the  Criminal  Code  applies  to  case 
where  prisoner  is  unable  to  pay  fine  in  money.  Paragraph  1686 
of  the  Criminal  Code,  which  authorizes  the  court,  in  proper  cases, 
to  require  that  a  fine  be  worked  out  by  the  prisoner  at  the  rate 
of  $1.50  per  day,  was  intended  to  enable  the  State  to  collect,  in 
labor,  fines  that  cannot  be  collected  by  execution,  and  applies  as 
well  to  a  case  where  the  prisoner  is  able  to  pay  in  labor  but  un- 
able to  pay  in  money,  as  to  a  case  where  the  prisoner  is  able  to 
pay  in  money  but  is  unwilling  to  do  so. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Kickham  Scanlan,  Judge,  presiding. 

E.  M.  Seymour,  for  plaintiff  in  error: 

The  imprisonment  here  is  no  part  of  the  punishment, 
but  is  a  mere  subsidiary  order  in  aid  of  the  judgment  and 
which  would  have  been  discharged  by  the  payment  of  th^ 
judgment.    Bx  parte  Smith,  117  111.  66. 

The  second  sentence  is,  in  effect,  to  punish  the  pris- 
oner twice  for  the  same  offense,  and  is  prohibited  by  both 
the  common  law  and  bill  of  rights.  It  is  therefore  void 
and  the  prisoner  is  entitled  to  be  discharged  on  habeas  cor- 
pus.   People  V.  Whitson,  74  111.  20. 

Paragraph  455  of  the  Criminal  Code  should  be  liber- 
ally construed,  because  it  is  in  the  interest  of  the  liberty  of 
citizens  with  regard  to  having  all  penalties  proportioned  to 
the  nature  of  the  offense,  and  a  second  punishment  for  the 
same  offense  is  in  violation  of  section  11  of  article  2  of 
the  constitution.  When  any  constitutional  right  or  im- 
rhunity  of  a  person  is  violated  the  judgment  of  the  court 
is  void.  Brown  on  Jurisdiction,  sec.  97;  Bandy  v.  Hehn, 
ID  Wyo.  167;  In  re  Jarvis,  66  Kan.  329;  Ex  parte  Smith, 
16  111.  347;  Stafford  V.  Low,  20  id.  152;  Gorton  v.  Fris- 
sell,  20  id.  291 ;  Ex  parte  Seibold,  loo  U.  S.  371. 
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The  order  that  at  the  expiration  of  the  term  of  one  year 
said  prisoner  be  required  to  work  out  said  fine  and  costs 
is  cumulative  punishment,  excessive,  cruel  and  unusual. 
Harris  v.  Lang,  27  App.  Cas.  (D.  C.)  84;  In  re  Swan, 
150  U.  S.  637 ;  United  States  v.  Pridgeon,  153  id.  48;  Peo- 
ple V.  Baker,  89  N.  Y.  467;  Ex  parte  Page,  49  Mo.  291. 

If  a  party  is  unlawfully  imprisoned  the  writ  of  habeas 
corpus  is  his  appropriate  legal  remedy.  It  is  his  suit  to 
recover  his  liberty.  State  v.  Hnegin,  15  Am.  Cr.  Rep.  349; 
Holmes  v.  Jennison,  14  Pet.  540;  Bandy  v.  Helin,  10  Wyo. 
167;  Ogle  V.  State,  43  Tex.  Crim.  219. 

The  fine  and  costs  imposed  in  addition  to  the  term  of 
imprisonment  -is  a  debt  and  must  be  considered  as  such. 
Imprisonment  for  the  collection  thereof  is  in  violation  of 
section  12  of  article  2  of  the  constitution.  The  several 
sentences  of  imprisonment  are  concurrent  in  point  of  time, 
and  if  one  has  nm  they  have  all  expired,  i  Bishop's  Crim. 
Proc.  sec.  11 29;  Miller  v.  Ward,  2  Mete.  271;  Buck  v. 
State,  I  Ohio  St.  61. 

The  sentence  of  one  year  imprisonment,  imposed  with 
jurisdiction  of  the  person  and  the  offense,  having  been 
served,  the  further  imprisonment  for  the  non-payment  of 
fine  and  costs,  when  it  is  made  satisfactorily  to  appear  to 
the  court,  after  all  legal  means  have  been  exhausted,  that 
the  prisoner  has  no  estate  wherewith  to  pay  such  fine  and 
costs,  is  violative  of  paragraph  455  of  the  Criminal  Code. 
Such  statute  should  be  liberally  construed  in  favor  of  the 
defendant.  Lamkin  v.  People,  94  111.  501 ;  Rainey  v.  State, 
19  Tex.  Crim.  App.  479. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W. 
Wayman,  State's  Attorney,  (Fred  H.  Hand,  and  James 
A.  Scott,  of  counsel,)  for  the  People : 

Under  an  indictment  charging  a  single  offense,  upon  a 
conviction  for  which  both  fine  and  imprisonment  may  be 
imposed,  the  court  may  properly  order  the  defendant,  for 
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a  failure  to  pay  such  fine  and  costs,  to  be  imprisoned,  such 
imprisonment  to  commence  after  the  expiration  of  the 
term  fixed  as  a  punishment  for  the  crime,  otherwise  the 
sentence  of  imprisonment  and  fine  would  be  satisfied  by 
imprisonment  only.  BerkenHeld  v.  People,  191  111.  272; 
Bx  parte  Bollig,  31  id.  88. 

It  is  the  established  doctrine  of  the  common  law  that 
where  a  fine  is  imposed  it  is  the  punishment  ordered,  and 
the  commitment  is  but  an  incident.  United  States  v.  Hud- 
son, 7  Cranch,  32;  Bx  parte  IVatkins,  7  Pet.  568;  Kane 
V.  People,  8  Wend.  203;  Son  v.  People,  12  id.  344;  Har- 
ris V.  Commonwealth,  23  Pick.  280;  The  Queen  v.  Dwni, 
12  Ad.  &  Ell.  (N.  S.)  1026;  In  re  Yates,  4  Johns.  317, 
and  9  id.  396;  Doubleday  v.  Sherman,  8  Blatch.  45 

Fine  and  costs  are  not  a  debt,  within  the  provisions  of 
section  12  of  article  2  of  the  constitution.  The  prohibi- 
tion does  not  extend  to  acts  for  torts  nor  to  fines  or  pen- 
alties arising  from  violations  of  the  penal  laws  of  the  State. 
It  has  reference  to  debts  arising  ex  contractu.  Kennedy  v. 
People,  122  111.  649. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Karl  Jaraslowski,  plaintiff  in  error,  was  found  guilty 
of  obtaining  money  under  false  pretenses  at  the  September 
term,  1910,  of  the  criminal  court  of  Cook  county,  and  the 
court  fixed  his  punishment  at  imprisonment  for  one  year  in 
the  house  of  correction  and  imposed  a  fine  of  $500,  and 
rendered  judgment  upon  the  finding  against  plaintiff  in  er- 
ror and  for  the  costs.  After  plaintiff  in  error  had  served 
a  year  in  the  house  of  correction  he  filed  a  petition  in  the 
circuit  court  for  discharge,  under  paragraph  455  of  the 
Criminal  Code,  from  that  portion  of  the  judgment  which 
required  him  to  work  out  the  fine  and  costs.  The  prayer 
of  the  petition  was  denied,  and  thereupon  plaintiff  in  error 
sued  out  a  writ  of  habeas  corpus  from  the  circuit  court  of 
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Cook  county.  A  hearing  upon  the  habeas  corpus  resulted 
in  plaintiff  in  error  being  remanded  again  to  the  custody  of 
the  superintendent  of  the  house  of  correction.  This  writ  of 
error  is  sued  out  for  the  purpose  of  obtaining  a  review  of 
the  judgment  of  conviction  and  also  the  judgment  of  the 
court  in  refusing  to  discharge  the  petitioner  under  para- 
graph 455  ^f  the  Criminal  Code. 

The  judgment,  in  addition  to  imposing  a  sentence  of 
one  year  in  the  coimty  jail,  also  ordered  and  adjudged  that 
plaintiff  in  error  be  fined  the  sitm  of  $500  and  all  costs  of 
the  proceeding,  which  were  taxed  at  $61.55,  and  awarded 
execution  therefor,  and  further  provided :  "In  case  of  the 
neglect  or  refusal  of  the  defendant,  Karl  Jaraslowski,  to 
pay  said  fine  and  costs,  it  is  ordered  that  at  the  expiration 
of  one  year  aforesaid  said  defendant  be  required  to  work 
out  said  fine  and  costs,  as  provided  by  statute."  The  judg- 
ment further  directed  that  in  case  said  fine  and  costs  were 
not  paid  at  the  expiration  of  the  year,  the  defendant  be 
required  to  work  out  said  fine  "in  the  house  of  correction 
at  the  rate  of  $1.50  per  day."  In  his  petition  for  discharge 
as  a  pauper,  under  paragraph  455  of  the  Criminal  Code, 
plaintiff  in  error  alleged  that  he  had  no  money  to  pay  the 
fine  and  costs  and  that  he  was  wholly  destitute  and  without 
any  means  wherewith  to  pay  the  same,  and  that  he  was  a 
pauper  within  the  meaning  of  the  statute,  and  that  all  "legal 
means  had  been  exhausted  to  collect  the  same."  The  court 
below  held  that  paragraph  455  of  the  Criminal  Code  did 
not  apply  to  a  case  where  by  the  judgment  of  the  court  the 
defendant  was  required  to  work  out  his  fine  in  accordance 
with  paragraph  168&  of  the  Criminal  Code,  and  this  ruling 
is  assigned  as  error. 

Plaintiff  in  error  contends  that  the  judgment  of  the 
court  requiring  him  to  serve  the  maximum  term  in  the 
house  of  correction  and  also  to  be  further  retained  in  said 
house  of  correction  to  work  out  his  fine  after  the  expiration 
of  the  year  of  imprisonment  is  erroneous  imless  said  judg- 
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ment  be  construed  to  permit  the  payment  of  the  fine  during 
the  year  he  is  imprisoned  as  a  punishment  for  the  offense. 
The  question  thus  raised  has  been  determined  by  this  court 
adversely  to  the  contention  of  plaintiff  in  error  in  tlie  case 
of  Berkeniield  v.  People,  191  111.  272.  In  that  case  the 
prisoner  was  convicted  of  obtaining  credit  by  a  false  and 
fraudulent  statement  in  writing  as  to  his  financial  stand- 
ing, in  violation  of  section  97  of  the  Criminal  Code.  He 
was  sentenced  to  imprisonment  in  the  county  jail  of  Cook 
county  for  the  period  of  one  year  and  to  pay  a  fine  of 
$1000  and  the  costs  of  the  proceeding,  and  the  judgment 
provided  that  if  at  the  expiration  of  his  tenn  of  imprison- 
ment of  one  year  said  fine  and  costs  be  not  paid  he  be  con- 
fined in  the  county  jail  until  said  fine  and  costs  were  fully 
satisfied,  at  the  rate  of  $1.50  per  day,  or  until  he  was  other- 
wise discharged  pursuant  to  law.  On  page  277,  in  discuss- 
ing that  case,  this  court  said :  "Under  an  indictment  charg- 
ing a  single  offense  upon  a  conviction  for  which  both  fine 
and  imprisonment  may  be  imposed,  the  court  may  properly 
order  the  defendant,  for  a  failure  to  pay  such  fine  and 
costs,  to  be  imprisoned,  such  imprisonment  to  commence 
after  the  expiration  of  the  term  fixed  as  a  punishment  for 
the  crime,  otherwise  the  sentence  of  imprisonment  and  fine 
would  be  satisfied  by  imprisonment,  only."  The  statute 
also  provides  (paragraph  168&  of  the  Criminal  Code)  that 
any  person  convicted  of  petit  larceny,  or  any  misdemeanor 
punishable,  under  the  laws  of  the  State,  in  whole  or  in  part 
by  fine,  may  be  required,  by  the  order  of  the  court,  to  work 
out  such  fine  and  all  costs  in  the  workhouse  of  the  city', 
town  or  county,  or  in  the  streets  or  alleys  of  any  city  or 
town,  or  on  the  public  roads  of  the  coimty,  imder  the  proper 
person  in  charge  of  such  workhouse,  etc.,  at  the  rate  of 
$1.50  per  day.  Under  this  section  of  the  statute  the  court 
had  power  to  sentence  plaintiff  in  error  to  imprisonment  in 
the  workhouse  and  also  to  impose  upon  him  a  fine,  and  to 
provide  in  the  judgment  that  in  case  the  fine  was  not  paid  it 
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should  be  worked  out  in  the  workhouse  at  the  rate  of  $1.50 
per  day.  (Berkenfield  v.  People,  supra.)  There  was  no  er- 
ror in  the. judgment  of  the  court  in  requiring  plaintiff  in 
error  to  work  out  his  fine  after  his  term  of  imprisonment 
expired,  notwithstanding  the  maximum  term  of  imprison- 

■ 

ment  was  imposed. 

Plaintiff  in  error  insists  that  he  is  entitled  to  his  dis- 
charge imder  paragraph  455  of  the  Criminal  Code,  relating 
to  the  discharge  of  paupers.  We  cannot  agree  with  this 
contention.  Paragraph  168&,  which  authorizes  the  court, 
in  proper  cases,  to  require  that  a  fine  be  worked  out  by  the 
defendant  at  $1.50  per  day,  was  enacted  for  the  purpose 
of  enabling  the  State  to  collect  in  labor  fines  that  could  not 
be  collected  by  execution,  and  it  may  apply  to  a  case  where 
the  defendant  is  unable  to  pay  in  money  as  well  as  to  a 
case  where  he  is  able  to  pay  but  unwilling  to  do  so.  As 
long  as  the  prisoner  is  able  to  pay  his  fine  in  labor  it  can 
not  be  said  that  "all  legal  means'*  of  collecting  the  fine  have 
been  exhausted,  where  the  judgment  requires  the  fine  to 
be  paid  in  labor.  We  do  not  hold  that  a  defendant  might 
not,  under  any  circumstances,  become  entitled  to  a  dis- 
charge from  the  payment  of  a  fine,  under  paragraph  455, 
where  he  had  been  adjudged  to  pay  it  in  labor  in  default 
of  a  payment  in  money,  but  we  have  no  hesitation  in  saying 
that  plaintiff  in  error  has  presented  no  such  case  in  the  rec- 
ord before  us.  His  only  showing  is  that  he  is  insolvent  and 
has  no  property  or  money  with  which  to  pay  the  fine.  He 
makes  no  attempt  to  show  any  reason  why  he  is  unable  to 
work  out  his  fine  in  accordance  with  the  sentence  of  the 
court.  A  prisoner  is  not  entitled  to  his  discharge,  under 
paragraph  455,  where  the  judgment  requires  him  to  pay 
the  fine  in  labor,  merely  by  showing  that  he  is  a  pauper 
and  has  no  money  with  which  to  pay  the  fine. 

The  judginent  of  the  criminal  court  of  Cook  coimty  is 

aflSrmed.  Jttdgment  amrmed. 

i  5  4  —  J  0 
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The  People  ex  reL  Frank  W.  Solon,  Appellee,  vs,  Elton 
Lower  et  d. — (Herbert  E.  Fleming,  Appellant.) 

Opinion  Hied  April  i8,  i^iz — Rehearing  denied  June  6,  ipi2. 

1.  Practice — proper  practice  where  party  is  denied  leave  to  in- 
tervene in  lower  court,  A  party  who  is  denied  leave  to  intervene, 
as  a  citizen  and  tax-payer,  in  a  certiorari  proceeding  in  the  circuit 
court  against  the  civil  service  commissioners  should  preserve  his 
rights  by  a  bill  of  exceptions  and  then  appeal  to  or  sue  out  a  writ 
of  error  from  the  Appellate  Court. 

2.  Same — the  courts  of  review  cannot  review  judgments  upon 
ex  parte  affidavits.  The  Supreme  Court  and  Appellate  Court,  as 
courts  of  review,  act  only  upon  certified  transcripts  of  the  proceed- 
ings of  the  lower  courts,  and  cannot  review  and  set  aside  judg- 
ments upon  ex  parte  affidavits  of  strangers  to  the  record  in  the 
lower,  courts. 

3.  Same — when  tax-payer  cannot  prosecute  writ  of  error  to  re- 
view judgment  in  certiorari  proceeding.  Where  the  question  in- 
volved in  a  certiorari  proceeding  in  the  circuit  court  to  review  the 
record  of  the  civil  service  commissioners  is  whether  one  person  or 
another  shall  occupy  an  office  created  by  law,  a  citizen  and  tax- 
payer has  no  such  immediate  interest  as  entitles  him  to  sue  out 
a  writ  of  error  after  the  civil  service  commissioners  and  the  cor- 
poration counsel  have  abandoned  their  appeal  from  the  judgment 
of  the  circuit  court  quashing  the  proceedings  of  the  civil  service 
commissioners. 

4.  Same — who  may  sue  out  writ  of  error.  To  entitle  a  party 
to  sue  out  a  writ  of  error  he  must  be  a  party  or  privy  to  the  rec- 
ord, or  be  one  who  is  injured  by  the  judgment  or  will  be  benefited 
by  its  reversal  or  competent  to  release  errors. 

5.  Same — the  law  department  of  city  has  pozver  to  determine 
whether  litigation  shall  he  abandoned.  Whether  an  appeal  from 
a  judgment  of  tlie  circuit  court  quashing  the  proceedings  of  the 
civil  service  commissioners  of  a  city  shall  be  perfected  or  aban- 
doned is  a  question  to  be  determined  by  the  law  department  of  the 
city  acting  according  to  their  best  judgment,  and  imless  it  is  ap- 
parent that  the  rights  of  the  city  are  being  fraudulently  sacrificed 
the  court  should  not  permit  a  citizen  and  tax-payer  to  assume 
control  of  the  litigation  by  allowing  him  to  prosecute  the  appeal 
in  the  name  of  the  commissioners.  (Roby  v.  City  of  Chicago, 
215  111,  604,  applied.) 

6.  Certiorari — what  necessary  to  enable  party  to  sue  out  wrtt 
of  certiorari.    To  entitle  a  party  to  sue  out  a  writ  of  certiorari  he 
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must  have  been  a  party  to  the  proceeding  which  he  seeks  to  have 
reviewed  and  must  have  an  interest  in  that  proceeding  which  is 
direct  and  immediate;  and  if  he  could  not  have  commenced  the 
proceeding  he  has  no  standing  to  control  it,  either  in  the  trial 
court  or  a  court  of  review,  after  it  is  commenced  by  others. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  M.  Mangan,  Judge, 
presiding. 

WiLUAM  B.  Hale,  Francis  X.  Buscii,  and  Henry 
ScHOFiELD,  for  appellant. 

George  W.  Miller,  and  Gale  Blocki,  for  appellee. 

William  H.  Sexton,  Corporation  Counsel,  (John  W. 
Beckwith,  of  counsel,)  for  Elton  Lower  et  al, 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

On  April  12,  1910,  Frank  T.  Fowler,  superintendent  of 
streets  in  the  city  of  Chicago,  filed  charges  with  the  civil 
service  commissioners  of  the  city  against  Frank  W.  Solon, 
assistant  superintendent  of  streets.  On  April  13  a  copy  of 
the  charges  was  served  on  Solon  and  a  trial  was  had  before 
the  civil  service  commissioners,  which  resulted  on  May  4, 
1910,  in  a  finding  and  order  that  Solon  be  discharged,  un- 
der which  order  he  was  discharged.  A  petition  for  a  re- 
hearing before  the  commissioners  was  filed  and  denied,  and 
on  April  17,  191 1,  Solon  filed  a  petition  in  the  circuit  court 
of  Cook  county  against  said  civil  service  commissioners  for 
a  writ  of  certiorari.  The  writ  was  issued  and  the  civil 
service  commissioners  filed  a  return  thereto.  The  case  was 
tried  on  May  24,  191 1,  and  a  judgment  was  entered  quash- 
ing th^  proceedings  before  the  civil  service  commissioners, 
from  which  judgment  the  civil  service  commissioners  prayed 
an  appeal  to  the  Appellate  Court  for  the  First  District, 
which  was  allowed.     Thereafter,  on  September  2,   191 1, 
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Herbert  E.  Fleming,  a  citizen  and  tax-payer  of  the  city  of 
Chicago,  filed  a  motion  in  the  circuit  court  asking  leave  to 
file  a  petition  in  that  court  to  set  aside  the  judgment  en- 
tered on  May  24,  191 1,  which  motion  was  denied  on  Sep- 
tember 30,  191 1.  The  civil  service  commissioners  did  not 
perfect  the  appeal  prayed  to  the  Appellate  Court,  and  on 
October  4,  191 1,  Fleming  filed  a  transcript  of  the  record 
of  the  circuit  court  proceedings  in  the  certiorari  case  in  the 
Appellate  Court,  together  with  a  motion  seeking,  as  a  citi- 
zen and  tax-payer  of  Chicago,  to  be  allowed  to  prosecute 
the  appeal  in  the  name  of  the  civil  service  commissioners, 
or,  in  the  alternative,  that  he  have  leave  to  sue  out  of  the 
Appellate  Court  a  writ  of  error  to  review  the  record  of  the 
judgment  of  the  circuit  court  in  the  certiorari  proceeding. 
With  the  motion  was  filed  what  was  said  to  be  a  transcript 
of  the  proceedings  before  the  civil  service  commissioners, 
together  with  an  affidavit  of  Fleming.  November  8,  191 1, 
the  Appellate  Court  denied  Fleming  leave  to  prosecute  said 
appeal  or  to  sue  out  a  writ  of  error,  and  on  cross-motion 
struck  from  the  files  the  transcript  of  the  record  of  the  pro- 
ceedings in  the  circuit  court  and  the  claimed  transcript  of 
the  proceedings  before  the  civil  service  commissioners  and 
the  affidavit  of  Fleming,  and  the  record  is  brought  to  this 
court  by  appeal  upon  a  certificate  of  importance  by  Flem- 
ing to  review  the  judgment  of  the  Appellate  Court. 

The  sole  question  presented  for  review  in  this  court  is, 
had  Herbert  E.  Fleming,  as  a  citizen  and  tax-payer,  the 
right  to  perfect  and  prosecute  the  appeal  of  the  civil  service 
commissioners  to  the  Appellate  Court  from  the  judgment 
of  the  circuit  court,  or  to  sue  out  a  writ  of  error  from  die 
Appellate  Court  in  his  own  name  or  in  the  name  of  the  civil 
service  commissioners,  to  review  the  judgment  of  the  cir- 
cuit court  in  the  certiorari  proceeding? 

It  is  first  urged  that  the  Appellate  Court  should  have 
taken  jurisdiction  of  the  appeal  on  the  motion  of  Fleming 
as  a  citizen  and  tax-payer,  or  permitted  him  to  sue  out  a 
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writ  of  error,  on  the  ground  that  the  record  of  the  civil 
service  commissioners  and  the  affidavit  of  Fleming  filed  in 
the  Appellate  Court  show  that  the  judgment  entered  in  the 
circuit  court  in  the  certiorari  proceeding  quashing  the  pro- 
ceedings before  the  civil  service  commissioners  was  caused 
to  be  entered  by  the  circuit  court  in  consequence  of  the  bad 
faith  and  collusion  of  Frank  W.  Solon  and  the  civil  service 
commissioners,  or  by  their  attorneys.  In  considering  this 
contention  it  must  be  borne  in  mind  that  Fleming  did  not 
prosecute  an  appeal  from  the  judgment  of  the  circuit  court 
denying  him  leave  to  intervene  in  the  circuit  court  and  have 
the  judgment  of  the  circuit  court  quashing  the  proceedings 
before  the  civil  service  commissioners  set  aside  and  that  he 
be  allowed  to  be  heard  in  that  proceeding,  but  it  is  a  mo- 
tion entered  by  him  in  the  Appellate  Court  asking  that  he 
be  permitted  to  perfect  the  appeal  of  the  civil  service  com- 
missioners or  to  sue  out  a  writ  of  error  in  their  name  or  in 
his  own  name  to  review  the  judgment  of  the  circuit  court 
in  the  certiorari  proceeding,  which  it  is  sought  to  have  re- 
viewed in  this  court.  It  would,  we  think,  have  been  the 
proper  practice,  if  Fleming  had  the  right,  as  a  citizen  and 
tax-payer,  to  be  heard  in  the  certiorari  proceeding,  for 
him  to  hjaive  intervened  in  that  proceeding,  and  if  he  were 
denied  such  leave  and  desired  to  have  the  Appellate  Court 
review  the  judgment  of  the  circuit  court  which  denied  him 
leave  to  be  heard  in  the  certiorari  proceeding,  to  have  pre- 
served his  rights  by  proper  exceptions  and  then  appealed 
to  or  sued  out  a  writ  of  error  from  the  Appellate  Court, 
when  he  could  have  presented  to  that  court,  sitting  as  a 
court  of  review,  a  record  upon  which  his  right  to  be  heard 
upon  the  question  whether  the  circuit  court  was  being  im- 
posed upon  by  the  bad  faith  and  collusion  of  the  parties 
to  the  certiorari  proceeding  could  have  been  determined 
by  the  Appellate  Court,  and  not  have  gone  to  the  Appel- 
late Court,  as  he  did,  and  in  that  court  sought  to  im- 
peach the  return  of  the  civil  service  commissioners  to  the 
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writ  of  certiorari  by. his  ex  parte  affidavit  to  the  eflFect  that 
the  secretary  of  the  civil  service  commissioners  had  stated 
to  him  facts  which  tended,  in  his  judgment,  to  show  that 
the  return  filed  by  the  civil  service  commissioners  to  the 
writ  of  certiorari  was  collusive  and  fraudulent.  The  Ap- 
pellate and  Supreme  Coiuts  of  this  State  are  courts  of  re- 
view and  determine  causes  brought  into  review  in  those 
courts  only  upon  certified  transcripts  of  the  proceedings 
which  take  place  in  the  inferior  courts  in  this  State,  and 
those  courts  are  not  clothed  with  the  power  to  set  aside 
and  vacate  the  judgment  of  the  lower  courts  of  the  State 
on  the  ex  parte  affidavits  of  strangers  to  the  record  in  the 
lower  courts.  To  ingraft  a  practice  of  that  kind  upon  the 
appellate  practice  in  this  State  would  be  to  render  all  judg- 
ments of  the  lower  courts  of  this  State  liable  to  be  set 
aside  by  the  courts  of  review  upon  affidavits  filed  in  those 
courts  by  strangers  to  the  record,  that  the  judgments  of 
the  inferior  courts  have  been  collusively  entered.  This 
would  be  revolutionary  and  such  practice  cannot  be  sus- 
tained by  this  court.  If,  however,  it  were  permissible  to 
entertain  ex  parte  affidavits  in  courts  of  review  as  a  basis 
for  vacating  the  judgments  of  the  trial  courts  of  the  State 
on  the  ground  that  they  were  collusively  entered,  the  affi- 
davit filed  in  this  case  does  not  show  collusion.  We  there- 
fore conclude  the  first  contention  of  the  appellant  is  with- 
out merit  and  must  be  overruled. 

It  is  next  argued  that  the  record  filed  in  this  court  by 
Fleming  shows  upon  its  face  that  the  judgment  entered  by 
the  circuit  court  in  the  certiorari  proceeding  is  erroneous, 
and  for  that  reason  it  is  urged  the  motion  of  Fleming 
should  have  been  allow^ed.  The  question  of  the  validity  of 
the  judgment  in  the  certiorari  proceeding  was  not  presented 
to  the  Appellate  Court  for  review  and  is  not  presented  for 
review  to  this  court,  and  the  validity  of  the  judgment  en- 
tered by  the  circuit  court  in  the  certiorari  proceeding  is  not 
here  involved.     The  only  question  here  involved  is,  did 
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Fleming  have  the  right  to  take  charge  of  the  certiorari  pro- 
ceeding in  the  Appellate  Court,  as  a  citizen  and  tax-payer, 
after  the  appeal  had  been  abandoned  by  the  civil  service 
commissioners  and  the  corporation  counsel  of  the  city  of 
Chicago,  who  is  the  legal  adviser  of  the  civil  service  com- 
missioners, and  carry  on  that  litigation  in  the  Appellate 
Court  for  the  benefit  of  himself  and  the  other  citizens  and 
tax-payers  of  the  city  of  Chicago  and  against  the  objec- 
tion of  the  civil  service  commissioners  and  the  corporation 
counsel  of  the  city,  and  did  the  Appellate  Court  err  in  de- 
clining to  permit  him  so  to  do?  For  the  purposes  of  the 
motion  by  Fleming  in  the  Appellate  Court  it  was  wholly 
immaterial  whether  the  judgment  of  the  circuit  court  in  the 
certiorari  proceeding  was  erroneous  upon  its  face  or  not. 

We  next  come  to  the  question,  did  Fleming  have  the 
right  to  prosecute  the  said  appeal  or  sue  out  a  writ  of  error 
to  review  the  judgment  in  the  certiorari  proceeding?  In 
Roby  v.  City  of  Chicago,  215  111.  604,  a  bill  in  chancery 
was  filed  by  Roby  in  the  circuit  court  of  Cook  county  for 
the  purpose  of  controlling  the  defense  of  certain  litigation 
which  was  proceeding  in  the  United  States  courts  in  Chi- 
cago with  reference  to  the  rights  of  the  traction  system  of 
that  city  in  the  streets  of  the  city,  on  the  ground  that  the 
law  department  of  the  city  was  not  properly  guarding  the 
interests  of  the  city.  In  disposing  of  the  right  of  the  law 
department  of  the  city  to  represent  the  city  and  control  the 
litigation  of  the  city,  this  court,  on  page  606,  said :  "The 
city  of  Chicago  has  a  law  department,  which  is  charged 
with  the  duty  of  representing  said  city  in  court  in  all 
suits  at  law,  in  equity  or  otherwise,  which  may  be  brought 
against  it,  and  for  a  court  of  chancery,  upon  a  bill  filed 
for  that  purpose,  to  undertake  to  determine,  at  the  suit 
of  a  tax-payer,  what  defense  should  be  interposed  in  suits 
brought  against  the  city,  would  be  to  usurp  the  functions 
of  the  law  department  of  the  city  and  would  lead  to  hope- 
less and  endless  confusion.    *    *    *    The  contention,  there- 
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fore,  between  the  appellant  and  the  city  is  narrowed  to 
this :  that  the  appellant  and  the  law  officers  of  the  city  dif- 
fer as  to  the  most  effectual  manner  of  defending  said  suits 
on  behalf  of  the  city  in  the  United  States  circuit  court, 
and  the  appellant  asks  the  court  to  decide  that  his  theory 
of  the  defense  of  said  suits  is  correct  and  require  the  law 
officers  of  the  city  to  proceed  with  the  defense  of  said 
actions  in  accordance  with  the  view  of  appellant.  In  the 
litigation  in  the  United  States  circuit  court,  the  same  as  in 
this  case  and  all  others,  the  city  must  be  represented  by  its 
law  officers,  and  they  must  be  permitted,  without  interfer- 
ence from  the  courts,  by  injunction  or  otherwise,  to  repre- 
sent the  city  in  such  manner  as  in  their  judgment  wull  best 
subserve  and  protect  its  interests.  If  the  people  of  Chicago 
are  not  satisfied  with  the  manner  in  which  their  interests 
are  protected  by  the  law  department  of  that  city,  the  law 
has  pointed  out  a  method  whereby  they  may  change  that 
department;  but  each  citizen,  resident  and  tax-payer  can 
not  go  into  a  court  of  chancery  and  obtain  a  decree  com- 
manding the  said,  law  department  what  sort  of  a  defense 
it  shall  interpose  in  the  numerous  actions  which  may  be 
brought  against  the  city,  every  time  the  city  is  sued." 

It  is. urged  that  the  Roby  case  is  not  in  point  because, 
it  is  said,  the  litigation  referred  to  in  tliat  case  had  not 
been  abandoned  but  was  being  carried  on  in  the  courts  at 
the  time  the  bill  was  filed,  while  it  is  urged  in  this  case  the 
litigation  had  been  abandoned.  It  is,  at  times,  very  desir- 
able that  litigation  should  be  avoided  and  at  others  that 
litigation  commenced  should  be  abandoned,  and  we  think 
the  question  whether  pending  litigation  should  be  settled  is 
necessarily  one  upon  which  the  law  department  of  the  city 
must  pass,  and  that  in  no  case,  unless  it  is  apparent  that 
the  rights  of  a  city  are  being  fraudulently  sacrificed,  (which 
does  not  appear  to  be  the  case  here,)  should  the  court  step 
in  and  in  opposition  to  the  desire  of  the  city  officials  and 
the  law  department  of  a  city  assume  to  control  the  litiga- 
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tion  of  the  city.  We  think  the  principle  announced  in  the 
Roby  case  is  applicable  to  the  case  at  bar,  and  that  the  Ap- 
pellate Court  did  not  err  in  declining  to  permit  Fleming  to 
supersede  the  civil  service  commissioners  and  the  law  de- 
partment of  the  city  of  Chicago  in  determining  the  question 
whether  or  not  the  judgment  of  the  circuit  court  in  the 
certiorari  proceeding  should  be  reviewed  by  the  Appellate 
Court,  but  think  that  court  properly  left  the  determination 
of  that  question  to  the  civil  service  commissioners  and  the 
law  department  of  the  city,  as  represented  by  the  corpora- 
tion counsel. 

In  People  v.  County  of  Vermilion,  210  111.  209,  it  was 
held  to  be  well  established  by  authority  that  to  entitle  one 
to  sue  out  a  writ  of  certiorari  he  must  have  been  a  party  to 
the  proceeding  of  which  he  seeks  a  review  and  must  have 
an  interest  in  the  proceeding  that  is  direct  and  immediate. 
Fleming  was  not  a  party  to  the  proceeding  before  the  civil 
service  commissioners,  and  we  are  of  the  opinion  he  had  no 
interest  in  that  proceeding  that  was  tiirect  and  immediate. 
It  must  be  conceded  that  where  public  funds  are  illegally 
disbursed  the  tax-payers  of  a  municipality  are  injured,  be- 
cause to  that  extent  must  other  public  funds  be  contributed 
by  them  to  meet  the  necessities  of  the  municipality,  which 
funds  must  be  raised  by  taxation.  But  no  such  situation 
is  presented  here.  The  certiorari  proceeding  neither  took 
a  dollar  out  of  nor  put  a  dollar  into  the  pockets  of  the  tax- 
payers of  the  city  of  Chicago.  The  office  involved  in  this 
litigation  existed  under  the  law.  The  office  will  be  occupied 
by  someone  and  such  occupant  will  draw  the  salary  of  the 
office,  and  so  far  as  the  tax-payers  are  concerned  it  makes 
no  difference  to  them  whether  the  salary  is  paid  to  Solon 
or  to  someone  else.  There  is  no  claim  here  that  the  salary 
of  the  office  was  being  paid  twice.  The  only  question  is 
who  shall  hold  the  office,  and  that  question,  from  a  financial 
standpoint,  does  not  affect  the  tax-payers  of  the  city,  and 
the  fact  that  a  tax-payer  would  prefer  that  someone  other 
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than  Solon  should  hold  the  office  does  not  give  such  tax- 
payer an  interest  in  the  question  to  be  decided  in  the  cer- 
tiorari proceeding,  which  is  direct  and  immediate,  hence  a 
tax-payer  has  no  standing  in  the  present  litigation  which 
will  authorize  him  to  insist  that  the  judgment  of  the  circuit 
court  be  reviewed  by  the  appellate  tribunals  of  this  State. 

It  is,  we  think,  plain  that  the  Appellate  Court  did  not  err 
in  declining  to  permit  Fleming  to  perfect  and  prosecute  the 
appeal  which  had  been  prayed  by  the  civil  service  commis- 
sioners, nor  do  we  think  he  occupies  any  more  favorable 
position  with  reference  to  his  right  to  sue  out  a  writ  of 
error.  At  the  common  law  the  person  entitled  to  a  writ  of 
error  must  be  a  party  or  privy  to  the  record,  or  be  one  who 
is  injured  by  the  judgment  or  who  will  be  benefited  by  its 
reversal  or  is  competent  to  release  errors.  {Anderson  v. 
Stcgcr,  173  111.  112;  IVimie  v.  People,  177  id.  268;  White 
Brass  Castings  Co,  v.  Union  Metal  Manf.  Co.  232  id.  165.) 
Fleming  was  not  a  party  to  the  record.  He  was  not  a 
privy  to  the  record.  *He  was  not  injured  by  the  judgment 
of  the  circuit  court  nor  will  he  be  benefited  by  the  reversal 
of  the  judgment  nor  could  he  release  error  upon  the  record, 
hence,  within  the  doctrine  of  the  foregoing  authorities,  he 
could  not  sue  out  a  writ  of  error  to  review  the  judgment  of 
the  circuit  court  in  the  certiorari  proceeding. 

It  is  apparent,  under  the  rule  announced  in  People  v. 
County  of  Vermilion,  supra,  that  Fleming  could  not  have 
sued  out  the  writ  of  certiorari  which  was  issued  by  the  cir- 
cuit court,  as  he  had  no  interest,  as  a  citizen  or  tax-payer, 
which  was  direct  and  immediate  in  the  proceeding  which 
was  sought  to  be  reviewed,  nor  was  he  a  party  to  the  rec- 
ord made  by  the  civil  service  commissioners.  If  he  could 
not  have  commenced  the  certiorari  proceeding,  clearly  he 
could  not  control  that  proceeding  after  it  was  commenced, 
either  in  the  trial  or  Appellate  Court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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August  Biewer  et  al.  Appellees,  vs.  L.  Robert  Mueller 

et  al.  Appellants. 

Opinion  filed  April  i8,  ipi2 — Rehearing  denied  June  5,  JQ12. 

1.  Contracts — when  execution  of  a  deed  does  not  extinguish 
the  contract.  The  execution  of  a  deed  in  pursuance  of  a  contract 
for  the  sale  of  real  estate  extinguishes  the  contract  where  the  con- 
veyance of  the  property  is  the  entire  subject  matter  of  the  con- 
tracty  but  where  the  contract  requires  the  performance  of  other 
acts  than  the  conveyance  it  is  not  extinguished,  but  remains  in 
force  until  such  other  acts  are  fully  performed. 

2.  Same — when  party  is  bound  to  deliver  immediate  peaceable 
possession.  Where  hotel  property  in  possession  of  a  manager  is 
traded  by  the  owner,  who  represents  to  the  purchaser  that  the 
manager  has  no  interest  or  claim  in  the  property  and  that  the 
purchaser  need  not  deliver  possession  of  his  own  property  until 
he  has  been  put  in  peaceable  possession  of  the  hotel,  the  owner  of 
the  hotel  is  bound  to  put  the  purchaser  in  immediate  peaceable 
possession,  and  upon  his  failure  to  do  so  the  purchaser,  who  has 
not  surrendered  possession  of  his  own  property  or  exercised  any 
acts  of  ownership  over  the  hotel,  may  rescind  the  contract. 

3.  Same — when  statements  as  to  the  value  of  property  are  not 
mere  opinions.  Statements  as  to  the  value  of  property,  made  to 
induce  another  to  buy  or  invest  money,  are  generally  treated  as 
expressions  of  opinion,  and  if  so  intended  and  understood  do  not 
constitute  fraud,  in  the  absence  of  concealment  or  misrepresenta- 
tion of  material,  extrinsic  facts;  but  false  statements  as  to  value 
made  by  a  person  having  superior  means  of  knowledge,  with  the 
intention  that  they  shall  be  understood  as  statements  of  fact,  and 
which  are  so  understood  and  regarded  by  the  other  party,  consti- 
tute fraud. 

4.  Masters  in  chancery — statute  authorises  fees  for  taking 
testimony  and  also  for  the  amount  paid  the  stenographer.  Un- 
der section  20  of  the  Fees  and  Salaries  act,  as  amended  in  1907, 
the  court  may  allow  the  statutory  fees  to  the  master  for  taking 
and  reporting  the  testimony  and  may  also  allow  as  costs  the 
amount  paid  to  the  stenographer  by  the  parties  for  taking  such 
testimony,  where  the  master  certifies  that  the  services  of  the  steno- 
grapher were  necessary  and  attaches  to  his*  report  a  certified  copy 
of  the  testimony  taken  by  the  stenographer. 

5.  Same — Supreme  Court  may  reduce  allowance  for  examining 
questions  in  issue  and  reporting  conclusions.  The  Supreme  Court 
will  reduce  the  trial  court's  allowance  to  the  master  in  chancery 
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for  examining  the  questions  in  issue  and  reporting  his  conclusions 
where  it  is  of  the  opinion  that  the  master's  charges  are  excessive, 
both  as  to  the  price  charged  and  the  time  consumed  by  him  in 
investigating  the  questions  and  preparing  his  report. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Geeting,  Potts  &  VanDellen,  (Henry  C.  Geeting, 
of  counsel,)  for  appellants. 

Matz,  Fisher  &  Boyden,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

A  bill  was  filed  to  set  aside  a  deed  for  certain  real  es- 
tate in  the  city  of  Chicago  and  an  assignment  of  rents,  and 
an  option  to  purchase  dependent  on  such  deeds.  Answers 
and  cross-bills  were  filed,  a  hearing  was  had,  a  decree  was 
rendered  granting  the  relief  prayed  for  in  the  original  bill 
and  dismissing  the  cross-bills,  and  an  appeal  was  taken. 

A  review  of  the  decree  requires  an  examination  of  the 
evidence,  which  is  conflicting.  The  parties  and  witnesses 
contradict  one  another  as  to  substantially  every  material 
part  of  the  transaction  capable  of  dispute.  The  following 
facts,  however,  are  admitted  or  established: 

In  1908,  and  for  some  years  previous,  August  Biewer 
was  the  owner  in  fee  simple,  subject  to  a  mortgage  for 
$6000,  of  lots  57  and  58  in  a  re-subdivision  of  certain  lots 
in  Chicago.  This  property  was  situated  at  the  north-east 
corner  of  North  Clark  street  and  Edgewater  place,  front- 
ing fifty  feet  on  North  Clark  street,  was  one  hundred  and 
twenty-five  feet  deep,  and  upon  it  was  a  two-story  building 
having  two  rooms  on  the  lower  floor,  in  one  of  which  a 
saloon  and  in  the  other  a  pool-room  was  conducted.  The 
upper  floor  consisted  of  living  apartments. ,  August  Biewer 
also  owned  lots  59  and  60  in  the  original  subdivision,  which 
fronted  on  Edgewater  place  and  lay  east  of  lots  57  and  58, 
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from  which  they  were  separated  by  an  alley.  In  January, 
1908,  L.  Robert  Mueller  acquired  the  title,  subject  to  a 
mortgage  for  $6000,  to  lot  15  in  Logansport,  Indiana,  upon 
which  was  a  three-story  brick  building  used  as  a  hotel. 
He  also  controlled  the  title  to  a  quarter  section  of  land  in 
Anoka  county,  Minnesota,  and  certain  lots  in  Minneapolis, 
which  real  estate  was  all  mortgaged  for  more  than  its  value. 
The  hotel  property  at  Logansport  had  belonged  to  a  man 
named  Johnson,  and  in  December,  1907,  had  been  sold  un- 
der a  foreclosure  decree  to  the  Michigan  Mutal  Life  Insur- 
ance Company  and  the  time  for  redemption  was  about  to 
expire.  Negotiations  for  the  purchase  of  the  property  by 
Mueller  were  begun  through  Meinshausen,  who  was  a  co- 
defendant  in  the  circuit  court,  and  an  extension  of  the 
time  of  redemption  was  obtained.  The  negotiations  be- 
tween Johnson  and  Mueller  failed,  and  Mueller  having  ad- 
vanced $4000  to  the  insurance  company,  then  purchased  the 
property  from  it.  He  put  his  brother-in-law,  J.  C.  Han- 
sen, in  charge  of  the  hotel  as  manager.  On  July  23,  1908, 
Johnson  sued  Mueller  in  Indiana  for  $12,000  damages  on 
account  of  their  dealings  in  regard  to  the  hotel  property 
and  asked  to  have  the  amount  declared  a  lien  on  the  real 
estate.  Through  Meinshausen,  who  was  a  real  estate  dealer 
in  Chicago,  Biewer  and  Mueller  were  brought  together 
on  July  26,  1908,  to  negotiate  a  trade  of  Biewer's  prop- 
erty for  the  hotel.  Biewer  and  his  wife,  a  few  days  later, 
went  to  Logansport  to  see  the  hotel,  and  after  their  return 
Biewer  gave  to  Meinshausen  written  authority  to  trade 
lots  57  and  58,  at  a  valuation  of  $32,500  to  $35,000,  for 
the  hotel  property,  at  a  valuation  of  $25,000,  and  agreed 
to  pay  him  $1500  commission  when  the  deal  should  be 
consummated.  On  the  evening  of  August  26  Mueller  and 
his  w^ife,  Meinshausen  and  James  M.  Mayfield,  who  was  a 
friend  and  confidant  of  Meinshausen  and  spent  a  great  deal 
of  time  in  his  office,  went  to  Biewer's  place,  having  with 
them  a  deed,  executed  l)y  James  F.  Tallman,  conveying  to 
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Biewer  the  hotel  property.  Mueller  had  conveyed  the  prop- 
erty on  July  30  to  Tallman,  who  had  no  other  connection 
with  the  matter  than  to  take  and  hold  title  for  Mueller 
and  to  convey  at  the  latter's  request.  After  a  conference 
of  several  hours*  duration  between  the  persons  named  and 
Biewer  and  his  wife,  the  latter  executed  and  acknowledged 
before  Mrs.  Mueller,  as  a  notary  public,  the  deed  in  contro- 
versy, in  which  Tallman  was  named  as  grantee.  Tallman's 
deed  was  delivered  to  Biewer,  who  was  paid  $6000  in  cash. 
An  assignment  of  the  rents  of  lots  57  and  58  to  the  amount 
of  $1500  was  made  to  Meinshausen  and  accepted  by  him 
in  payment  of  his  commission.  There  were  also  delivered 
to  Biewer  two  deeds  for  the  Minnesota  property  which  has 
been  mentioned.  One,  dated  December  31,  1907,  purported 
to  be  executed  by  the  Columbia  Finance  Company,  a  corpo- 
ration, and  to  convey  certain  lots  in  Minneapolis,  Minne- 
sota, subject  to  mortgages  amounting  to  $2900.  The  other, 
dated  December  23,  1907,  purported  to  be  executed  by  the 
United  Friends  Church,  a  religious  society,  and  to  convey 
160  acres  of  land  in  Anoka  county,  Minnesota,  subject  to  a 
certain  mortgage.  No  grantee  was  named  in  either  of  these 
deeds,  the  space  for  the  grantee's  name  being  left  blank  in 
each,  and  each  contained  a  clause  assuming  the  mortgage 
debt  and  agreeing  to  pay  it  as  a  part  of  the  purchase  money. 
Two  days  later  Biewer  went  to  Logansport  to  take  posses- 
sion of  the  hotel,  but  Hansen  refused  to  surrender  pos- 
session unless  he  should  be  paid  $6qo.  Biewer  recorded 
his  deed,  but  being  unable  to  obtain  possession  telephoned 
to  his  wife  in  Chicago  and  she  refused  to  give  possession 
of  the  property  there.  Biewer's  deed  to  Tallman,  besides 
lots  57  and  58,  conveyed  also  the  lots  east  of  the  alley,  59 
and  60,  and  upon  his  return  to  Cliicago  Biewer  claimed  that 
they  were  inserted  after  the  execution  of  the  deed  and  were 
not  included  in  the  sale.  Tallman,  with  Mueller's  consent, 
re-conveyed  the  latter  two  lots  to  Biewer.  Biewer  went 
back  to  Logansport  with  his  lawyer,  but  Hansen  continued 
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to  insist  upon  his  claim  and  his  refusal  to  give  possession. 
Biewer  refused  to  allow  suit  to  be  brought  in  his  name  for 
the  possession.  He  learned  early  in  September  that  the 
value  of  tlie  Minnesota  property  was  less  than  the  amount 
of  the  liens  against  it.  On  October  6  Biewer  tendered  to 
Mueller  and  to  Tallman  a  deed  of  the  hotel  property,  $6000, 
and  the  other  deeds  and  papers  he  had  received.  The  ten- 
der was  refused,  and  on  October  9,  1908,  this  suit  was 
begun.  Biewer  has  never  been  out  of  possession  of  his 
property  and  has  never  had  possession  or  exercised  any 
ownership  of  the  Logansport  property. 

It  is  the  appellees'  contention  that  the  deed  to  Tallman 
was  changed  after  its  execution  by  adding  the  description 
of  lots  59  and  60,  or  that  the  description  was  inserted  in 
the  deed  without  their  knowledge  prior  to  its  execution  and 
in  violation  of  their  agreement;  that  Mueller  knowingly 
falsely  represented  that  Hansen  had  no  claim  to  the  posses- 
sion of  the  property  and  that  he  made  none;  that  he  was 
merely  Mueller's  manager  and  that  there  was  nothing  which 
could  interfere  with  Biewer's  getting  possession,  and  that 
Mueller  agreed  that  he  would  put  Biewer  in  possession  of 
the  hotel  before  Biewer  should  surrender  possession  of  his 
pro[)erty;  that  Mueller  represented  that  the  Johnson  suit 
was  without  foundation  and  of  no  imiK>rtance,  and  that  as 
indemnity  against  it  he  would  turn  over  the  deeds  to  the 
Minnesota  property,  which  he  represented  would  be  ample 
security  against  the  Johnson  claim,  the  property  being  worth 
$16,000  and  the  encumbrance  on  it  only  $4000,  while,  as 
Mueller  well  knew,  the  deeds  were  no  security  at  all,  be- 
cause, even  if  they  had  conveyed  the  title,  the  $4000  en- 
cumbrance, which  the  grantee  assumed,  exceeded  the  value 
of  the  property,  and  the  deeds  would  impose  a  liability  in- 
stead of  affording  security.  Biewer  and  Mueller  squarely 
contradict  one  another  as  to  lots  59  and  60.  The  former 
testifies  that  he  told  Mueller  those  lots  were  not  in  the 
deal, — that  it  was  only  the  saloon  he  wanted  to  sell ;   while 
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the  latter  testifies  that  he  told  Biewer  he  would  not  think  of 
buying  the  property  without  those  two  lots;  that  he  con- 
sidered them  very  essential  as  an  accessory  of  the  business. 
The  authority  given  to  Meinshausen  by  Biewer  was  to  trade 
lots  57  and  58,  only,  and  it  was  on  the  basis  of  that  au- 
thority that  the  trade  was  made.  No  one  but  Mueller  tes- 
tifies to  anything  indicating  that  Biewer  was  trading  more 
than  the  two  lots.  Meinshausen  and  Mayfield,  who  were 
present  when  the  trade  was  closed,  heard  nothing  of  the 
other  two  lots  and  supposed  the  deed  conveyed  only  lots  57 
and  58.  Tallman  immediately  conveyed  them  back  when 
demand  was  made,  and  Mueller  consented.  While  from 
the  evidence  it  is  exceedingly  improbable  that  there  was  any 
blank  in  the  deed  when  it  was  signed  or  that  the  description 
of  lots  59  and  60  was  added  afterward,  it  is  not  improb- 
able that  in  the  typewritten  deed,  which  was  introduced  in 
evidence,  the  few  words  constituting  that  description  may 
have  been  overlooked.  The  finding  that  the  description  of 
lots  59  and  60  was  wrongfully  inserted  in  the  deed  without 
the  knowledge  of  the  grantors  is  in  accordance  with  the 
evidence. 

The  evidence  shows  that  Mueller  gave  Biewer  to  under- 
stand that  he  could  take  immediate  possession  of  the  hotel 
without  delay  or  expense,  and  that  while  the  Johnson  claim 
of  $12,000  w^as  baseless,  the  deeds  for  the  Minnesota  land 
which  Mueller  would  turn  over  w^ould  be  ample  security 
against  it.  It  is  true,  the  testimony  is  contradictory. 
Biewer  and  Mueller  contradict  one  another,  but  the  prol^a- 
l)ilities  are  with  Biewer.  He  was  in  ix>ssession  of  his  own 
property  and  there  was  no  obstruction  to  his  surrendering 
possession.  There  was  no  occasion  for  his  trading  his  prop- 
erty for  lawsuits,  and  no  evidence,  but  Mueller's  testimony, 
of  his  desire  to  do  so.  According  to  the  latter,  Biewer, 
after  hearing  from  Mueller  a  detailed  account  of  his  deal- 
ing with  Johnson  and  learning  that  their  trade  fell  through 
because  Johnson  learned  that  Mueller's  Minnesota  land  was 
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worthless  and  that  he  had  sued  Mueller  for  defrauding  him 
in  that  transaction,  was  entirely  willing  to  take  the  chance 
of  Johnson's  lawsuit  and  of  getting  possession  from  Han- 
sen. Biewer  denies  all  this.  Hansen  had  been  in  posses- 
sion of  the  hotel,  under  some  arrangement  with  Mueller, 
ever  since  the  latter  had  owned  it.  Biewer  testified  that 
Mueller  told  him  that  Hansen  not  only  had  no  claim  on  the 
property  but  that  he  made  none,  and  agreed  to  send  Mrs. 
Mueller  and  Meinshausen  to  Logansport  to  deliver  posses- 
sion of  the  property  to  Biewer,  and  that  Biewer  should  not 
give  possession  of  his  property  until  actually  in  possession 
of  the  hotel.  The  action  of  the  parties  was  in  accordance 
with  this  version  of  the  contract,  for  Biewer  did  not  give 
possession  but  left  his  wife  in  charge  while  he  went  to 
Logansport  with  Mrs.  Mueller  and  Meinshausen,  and  when 
he  could  not  get  possession  there  at  once  telephoned  her  not 
to  surrender  possession  of  the  Chicago  property,  and  the 
possession  never  was  given. 

The  appellants  insist  that  even  if  there  was  an  agree- 
ment to  put  Biewer  in  possession  of  the  hotel  it  was  merged 
in  the  deed.  There  was  no  written  contract  between  the 
parties  for  the  exchange  of  these  properties.  The  agree- 
ment as  found  by  the  master,  and,  in  our  judgment,  in  ac- 
cordance with  the  evidence,  was  that  Biewer  was  to  be  put 
in  possession  of  the  Logansport  property  and  until  that  w;is 
done  he  should  not  give  possession  of  his  property.  Deeds 
were  exchanged  in  part  performance  of  the  contract.  *  The 
deeds  did  not,  however,  purport  to  express  the  contract,  and 
were  certainly  not  a  performance  of  that  part  of  the  con- 
tract which  required  possession  to  be  delivered.  If  the 
contract  of  the  parties  had  first  been  reduced  to  writing  it 
would  have  provided  for  the  execution  of  deeds  by  the  re- 
spective parties,  and  would  then  have  stated  that  Mueller 
agreed  to  put  Biewer  immediately  in  the  peaceable  ixjsses- 
sion  of  the  hotel  before  he  should  receive  possession  of  the 
Chicago  property.     The  execution  of  a  deed  in  pursuance 
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of  a  contract  of  sale  of  real  estate  where  the  conveyance 
of  the  property  is  the  entire  subject  matter  of  the  contract 
extinguishes  the  contract,  but  not  so  where  the  contract  pro- 
vides for  the  performance  of  other  acts  than  the  convey- 
ance. In  such  case  the  contract  remains  in  force  as  to  such 
other  acts  until  full  performance.  {LaHin  v.  Howe,  112 
111.  253;  Piatt  V.  Aitna  Ins,  Co.  153  id.  113;  Ludeke  v 
Sutherland,  87  id.  481.)  In  view  of  Mueller's  representa- 
tions in  regard  to  the  character  of  Hansen's  possession  and 
to  the  latter's  making  no  claim  of  right  to  the  premises, 
and  of  Mueller's  agreement  to  put  Biewer  in  actual  posses- 
sion of  the  hotel,  Mueller  \vas  bound  to  deliver  immediate 
peaceable  possession  to  Biewer.  It  is  not  sought  here  to 
interpose  this  agreement  as  a  defense  to  a  suit  for  posses- 
sion under  the  deed  executed  by  Biewer  or  to  attach  it  as 
a  condition  to  the  deeds,  but  only  to  rescind  the  contract  for 
a  failure  to  comply  wath  its  temis  and  misrepresentation  in 
procuring  it. 

It  is  urged  by  the  appellants  that  the  conveyance  of  the 
Minnesota  land  did  not  enter  into  the  consideration  of  the 
deed  but  was  a  mere  collateral  arrangement.  The  written 
receipt  given  by  Biewer  for  these  deeds,  together  with  the 
other  evidence,  shows  that  these  deeds  were  a  material  part 
of  the  trade  and  were  turned  over  to  Biewer  as  security 
against  Johnson's  claim.  They  constituted  his  only  security 
against  that  claim  except  Tallman's  liability  on  the  cove- 
nants in  the  deed,  if  any.  Mueller  made  light  of  the 
Johnson  suit,  and  claims  that  Biewer  investigated  it  and 
regarded  it  as  of  no  importance.  Yet  Biewer  did  take  se- 
curity against  it,  or  he  thought  he  did,  and  he  contradicts 
Mueller.  The  intention  of  the  delivery  of  the  deeds  to 
Biewer  was  to  make  him  believe  that  he  had  security  against 
the  claim  which  Johnson  was  prosecuting.  The  testimony 
of  all  the  witnesses  in  regard  to  the  trade,  together  with 
Mueller's  admissions  made  afterward,  shows  that  Biewer 
was  induced  to  believe  that  the  property  was  worth  $16,000 
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and  that  after  the  mortgages  were  deducted  it  was  worth 
the  amount  of  Johnson's  claim. 

It  is  argued  for  the  appellants  that  the  value  of  the 
property  was  equally  open  to  the  investigation  of  both  par- 
ties and  was  a  matter  of  opinion  against  the  false  state- 
ment, of  which  equity  will  not  relieve.  It  is  true  that  Bie- 
wer  might  have  gone  to  Minnesota  and  seen  the  land, 
but  it  is  not  true  that  the  parties  had,  at  the  time  the  trade 
was  made,  equal  means  of  knowledge.  Mueller  owned  the 
land,  had  seen  it  and  would  be  presumed  to  know  something 
of  its  value,  while  Biewer  had  never  seen  the  land,  which 
was  in  a  distant  State.  One  cannot,  by  taking  advantage  of 
such  a  situation,  induce  another  to  accept  his  false  state- 
ment of  a  fact  and  escape  the  consequences  of  his  fraud  by 
saying  the  other  had  no  right  to  believe  him.  The  prof^erty 
about  the  misrepresentation  of  the  value  of  which  complaint 
is  made,  was  not  the  property  directly  involved  in  the  trade. 
It  was  collateral  to  the  principal  transaction,  part  of  whose 
terms  it  w^as  designed  to  secure,  and  the  representation  was 
made,  not  to  induce  the  appellees  to  purchase  the  property, 
but  to  accept  it  as  security.  The  general  rule  is,  that  state- 
ments as  to  the  value  of  a  business  or  of  property,  made  to 
induce  one  to  buy  or  invest  money,  are  treated  as  expres- 
sions of  opinion,  only,  and  if  so  intended  and  understood 
do  not  constitute  fraud,  in  the  absence  of  any  concealment 
or  misrepresentation  of  material,  extrinsic  facts.  **The  rea- 
son of  the  rule  is  that  such  statements  are  expressions  of 
opinion;  but  where  they  are  made  with  the  intention  that 
they  shall  be  understood  as  statements  of  fact,  and  not  as 
the  expressions  of  opinions,  they  will  constitute  fraud/' 
{Leonard  v.  Springer,  197  111.  532;  Murray  v.  Tolman, 
162  id.  417;  Allen  v.  Hart,  72  id.  104.)  The  false  state- 
ment of  value  was  here  made  by  Mueller,  having  superior 
means  of  knowledge,  and  was  relied  uix)n  as  a  matter  of 
fact  and  not  opinion.  It  constituted  fraud,  which  violated 
the  agreement  entered  into  partly  in  reliance  upon  it.    Upon 
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discovering  tlie  misrepresentations  made  to  him,  Biewer, 
without  any  unreasonable  delay,  tendered  back  all  that  he 
had  received,  demanded  a  re-conveyance  of  his  property, 
and  upon  this  being  refused  began  suit  to  compel  it. 

The  decree  requires  Biewer  to  convey  to  Mueller  the 
hotel  proi^rty  by  quit-claim  deed  and  Mueller  to  convey  to 
Biewer  lots  57  and  58  by  quit-claim  deed,  a  proper  and 
sufficient  conveyance  in  fee  simple.  It  is  insisted  that  the 
conveyances  required  should  be  upon  terms  of  equality. 
They  are  so,  both  being  quit-claim  deeds.  It  is  also  insisted 
that  the  conveyances  should  warrant  against  encumbrances 
through  the  act  or  negligence  of  the  present  holders.  The 
appellees  were  under  no  obligation  to  protect  the  hotel 
property,  and  if  encumbrances  have  arisen  they  cannot  be 
charged  to  their  negligence.  Encumbrances  pending  the 
suit  are  subject  to  the  decree.  There  is  no  occasion  for 
special  warranties.  The  decree  also  properly  deducted  from 
the  $6000  to  be  re-paid  to  Mueller,  the  expenses  incurred  by 
Biewer  in  moving  to  Logansport  to  take  possession  of  the 
hotel  and  the  costs  in  the  cause. 

Objection  is  made  to  the  master's  fees.  The  master  was 
allowed  $348.75  for  taking  and  certifying  930  pages  of 
testimony,  250  words  to  the  page,  at  fifteen  cents  for  100 
words.  By  stipulation  of  the  parties  a  stenographer  was 
employed  to  take  the  testimony  and  was  paid  by  them 
$348.75,  which  was  taxed  as  costs  in  accordance  with  their 
stipulation.  The  allowance  to  the  master  was  at  the  rate 
fixed  by  the  statute  for  taking  and  reporting  testimony. 
The  statute,  since  its  amendment  in  1907,  further  provides 
that  the  court  may  also  include  as  a  part  of  the  master's 
fees  a  reasonable  allowance,  not  exceeding  fifteen  cents  a 
hundred  words,  for  stenographer's  services  in  cases  where 
the  master  shall  certify  that  a  stenographer  was  necessarily 
employed,  and  shall  attach  to  his  report  a  certified  copy  of 
the  testimony  taken  by  the  stenographer.  The  master  cer- 
tified that  a  stenographer  was  necessarily  employed,  and  at- 
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tached  to  his  report  a  certified  copy  of  the  testimony  taken 
by  the  stenographer.  (Kurd's  Stat.  1909,  sec.  20,  p.  1143.) 
The  two  items  of  $348.75  each  were  allowed  in  accordance 
with  the  statute. 

The  master  made,  and  the  court  approved,  a  further  al- 
lowance of  $360  for  examining  the  questions  in  issue  and 
reporting  conclusions,  being  for  "ten  days  and  two  hours  at 
the  rate  of  $35  per  day  of  seven  hours,  or  $5  per  hour." 
The  evidence  was  taken  before  the  master  on  various  days 
from  June  30,  1909,  to  February  18,  1910,  when  it  was 
closed.  A  schedule  contained  in  the  master's  report  shows 
that  afterward,  on  different  days  until  October  3,  1910,  the 
master  was  engaged  in  examining  the  record  and  consider- 
ing questions  of  fact,  two  days  and  one  hour;  in  hearing 
arguments,  one  day  and  four  hours ;  in  looking  up  authori- 
ties and  working  on  questions  of  law,  two  days;  and  in 
preparing  and  settling  his  report,  four  days  and  four  hours. 
While  the  testimony  taken  before  the  master  covers  930 
pages  of  typewriting,  the  issue  of  fact  was  narrow.  The 
substantial  controversy  of  fact  arose  over  the  conversations 
at  Biewer's  place  on  July  26  and  August  26.  On  these  oc- 
casions the  fraud  was  committed  or  not  at  all.  The  other 
evidence,  so  far  as  material  to  the  main  controversy,  was 
important  only  as  corroborative  of  one  side  or  the  other 
as  to  what  occurred  then.  Six  witnesses  testified  whose 
evidence  was  material  on  the  main  issue.  While  their  ex- 
amination and  cross-examination  were  sometimes  needlessly 
prolix,  the  master,  after  having  listened  to  their  testimony 
as  given,  certainly  ought  not  to  have  required  two  days  for 
the  examination  of  it,  as  written  out,  to  determine  which 
side  to  believe.  If  the  lawyers  chose  to  argue  for  an  im- 
necessary  day  or  two,  probably  their  clients  will  have  to 
pay  for  the  time.  The  time  occupied  in  investigating  the 
law  and  preparing  the  report  seems  disproportioned  to  the 
character  of  the  questions  involved.  Either  the. time  taken 
was  too  long  or  the  price  charged  too  high.     We  regard 
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both  as  excessive.  For  the  master's  service  in  examining 
the  questions  in  issue  and  reporting  his  conclusions  $150 
was  sufficient  compensation. 

The  decree  of  the  circuit  court  will  be  modified  by  re- 
ducing to  $150  the  allowance  to  the  master  for  his  services 
in  examining  questions  in  issue  and  reporting  his  conclu- 
sions, and  as  modified  will  be  affirmed.  The  appellants  will 
pay  two-thirds  and  the  appellees  one-third  of  the  costs  of 

Decree  modified  and  affirmed. 

Per  Curiam  :  In  a  petition  for  a  rehearing  it  is  urged, 
among  other  things,  that  the  decree  improperly  charges 
Mueller  with  certain  fees  and  expenses  of  attorneys  and 
other  expenses  incurred  by  Biewer.  No  mention  was  made 
of  these  items  in  the  appellants'  original  brief,  and  objec- 
tion to  them  was  therefore  waived. 


The  LaSalle  Varnish  Company,  Appellee,  vs.  Jacob 

Glos  et  al.  Appellants. 

Opinion  filed  April  18,  ipi2 — Rehearing  denied  June  5,  igi2. 

1.  Plats — no  express  declaration  is  necessary  to  show  dedica- 
tion for  street.  A  survey  and  plat  alone,  without  any  express  dec- 
laration, are  sufficient  to  show  a  dedication  of  land  for  a  street  if 
they  manifest  an  intention  to  devote  the  land  to  the  public  use  for 
that  purpose. 

2.  Same — effect  where  a  plat  is  not  a  statutory  one.  A  plat 
which  is  not  a  statutory  one  has  no  effect  as  a  conveyance  to  the 
public  of  the  strips  dedicated  on  the  plat  as  streets  but  constitutes 
a  mere  offer  to  dedicate,  and  if  the  offer  is  accepted  the  public  ac- 
quire an  casement  of  passage  but  the  fee  remains  in  tlie  owner, 
and  passes,  subject  to  easement,  to  his  grantees  of  abutting  lots. 

3.  DttDS^vhen  grant  of  land  carries  fee  to  center  of  highway. 
A  grant  of  land  carries  the  fee  to  the  center  of  the  highway  by 
which  the  land  is  bounded,  if  the  grantor  owns  the  fee,  unless 
the  language  shows  an  intention  to  exclude  the  highway;  and  it 
makes  no  difference  if  the  land  is  described  by  metes  and  bounds, 
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as  a  lot  having  a  certain  number  or  as  an  estate  having  a  cer- 
tain name. 

4.  Tax  deeds — when  a  tax  deed  is  void.  If  land  has  been  as- 
sessed by  a  proper  description  other  than  that  under  v^hich  it  is 
sold  at  a  tax  sale  and  the  taxes  extended  on  such  proper  descrip- 
tion are  paid  before  the  tax  sale,  then  the  assessment  of  the  land 
under  the  other  description  is  double  and  the  tax  sale  and  deed 
based  thereon  are  void. 

5.  Same — zuhen  holder  of  tax  deed  is  not  entitled  to  reimburse- 
ment. If  the  taxes  extended  against  land  under  an  assessment 
based  upon  a  proper  description  have  been  paid  before  a  sale  of  the 
land  for  taxes  assessed  under  another  description,  the  holder  of  a 
tax  deed  based  upon  such  sale  is  not  entitled  to  reimbursement. 

6.  Same — tender  is  not  necessary  to  fix  liability  for  costs  if  the 
holder  of  a  tax  deed  is  not  entitled  to  reimbursement.  It  is  only 
where  the  holder  of  a  tax  deed  is  entitled  to  reimbursement  as  a 
condition  precedent  to  granting  the  relief  sought  by  a  complainant 
that  a  tender  is  required  as  a  condition  of  imposing  a  liability  upon 
the  defendant  for  costs. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Charles  A.  McDonald,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Enoch  J.  Price,  and  D'Ancona  &  Pflaum,  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  superior  court  of  Cook  county  rendered  a  decree  at 
the  suit  of  the  appellee,  the  LaSalle  Varnish  Company,  set- 
ting aside  two  tax  deeds  made  to  the  appellants  and  a  trust 
deed  made  by  them,  and  they  have  appealed,  insisting  that 
the  court  erred  in  setting  aside  the  tax  deeds  without  re- 
quiring reimbursement  of  the  amounts  paid  by  them  and  in 
requiring  them  to  pay  the  costs.  The  only  question  to  be 
determined  is  whether  any  taxes  were  due  on  the  premises 
at  the  time  they  were  sold. 

On  May  12,  1849,  ^^e  commissioners  of  the  Illinois  and 
Michigan  canal  caused  to  be  recorded  in  the  recorder's  of- 
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m  111. 


fice  of  Cook  county  the  following  plat  of  a  subdivision  of 
section  33,  town  39,  range  14,  east  of  the  third  principal 
meridian : 
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The  numbered  lots  on  this  plat  have  been  called  blocks 
in  conveyances  made  with  reference  to  the  plat,  and  the 
premises  involved  are  a  part  of  the  north  half  of  block  29. 
The  question  is  whether  they  are  in  the  east  half  or  the 
west  half  of  the  north  half.  If  they  are  in  the  east  half 
of  the  north  half,  then  they  were  assessed  by  a  proper  de- 
scription other  than  that  under  which  they  were  sold  at  the 
tax  sale,  the  taxes  extended  against  them  under  such  de- 
scrii)tion  w-ere  paid  before  the  tax  sale,  the  assessment  of 
the  premises  under  another  description  was  double  and  the 
sale  and  deed  based  upon  such  assessment  were  void.  If, 
however,  the  premises  are  situated  in  the  west  half  of  the 
north  half,  then  the  payments  under  which  appellee  claims 
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are  void  because  made  not  upon  the  premises  in  question 
but  upon  premises  in  the  east  half  of  the  north  half  of  the 
block. 

Elijali  Peacock  acquired  title  to  the  north  half  of 
block  29  on  June  6,  1854.  On  December  5,  1854,  he  con- 
veyed the  north-west  quarter  of  the  block.  On  March  25, 
1867,  he  conveyed  to  Caroline  A.  Peacock,  his  brother's 
wife,  a  part  of  block  29,  described  by  metes  and  bounds,  as 
follows:  Commencing  in  the  center  af  the  street  on  the 
north  line  three  chains  west  of  the  north-east  comer,  nm- 
ning  thence  south  ten  chains;  thence  west  two  chains; 
thence  north  ten  chains;  thence  east  two  chains  to  the  be- 
ginning. The  appellee  claims  under  this  deed.  The  tract 
described  in  it  is  two  acres  in  extent,  and  the  appellee  and 
its  grantors  have  been  in  possession  ever  since  1867,  of  the 
whole  tract.  The  west  sixteen  and  a  half  feet  of  this  tract 
constitute  the  premises  in  controversy.  To  that  extent  the 
appellants  claim  the  tract  overlaps  the  north-west  quarter 
of  the  block,  while  the  appellee  claims  that  the  west  line  of 
the  tract  is  the  division  between  the  north-east  quarter  and 
the  north-west  quarter.  The  solution  of  the  question  de- 
pends upon  the  size  of  the  blocks  in  the  plat.  If  they  are 
ten  chains  by  twenty,  then  each  quarter  is  five  chains  by 
ten,  and  the  tract  described  in  the  deed  under  which  the 
appellee  claims  is  in  the  north-east  quarter  of  the  block  and 
constitutes  the  west  two  acres  of  that  quarter.  If,  'how- 
ever, the  lots  are  only  nine  and  a  half  by  nineteen  chains, 
then  each  quarter  is  foiu*  and  three- fourths  by  nine  and  a 
half  chains,  and  the  tract  in  controversy,  beginning  three 
chains  west  of  the  east  side  of  the  block  and  extending  two 
chains  west,  overlaps  the  north-west  quarter  one-fourth  of 
a  chain,  or  one  rod* 

The  subdivision  show's  a  strip  thirty-three  feet  w^ide 
taken  oflf  the  sides  of  the  section,  extending  clear  around 
it,  and  strips  sixty-six  feet  wide  extending  through  the  sec- 
tion from  north  to  south  and  from  east  to  west,  the  center 
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lines  of  which  are  the  half  section  lines  and  the  lines  which 
divide  the  quarter  sections  into  quarters.  The  section  is 
thus  divided  into  sixteen  forty-acre  tracts  corresponding  to 
the  usual  subdivisions  of  a  section,  having  for  their  bound- 
aries the  outside  lines  of  the  section  and  the  center  lines  of 
the  strips.  It  is  apparent  from  an  inspection  of  the  plat  that 
these  strips  surrounding  the  blocks  have  no  other  purpose 
than  to  serve  as  the  means  of  communication  between  the 
blocks,  and  that  they  were  intended  to  be  designated  as 
public  streets.  No  express  declaration  is  required  to  show 
a  dedication  for  that  purpose.  A  survey  and  plat,  alone, 
are  sufficient  to  have  that  effect  if  they  manifest  the  inten- 
tion to  devote  the  ground  to  the  public  use  for  that  purpose. 
(Clark  V.  McCormick,  174  111.  164;  Thompson  v.  Moloney, 
199  id.  276;  Ingraham  v.  Broum,  231  id.  256.)  The  mak- 
ing of  the  plat  and  the  sale  of  lots  with  reference  to  it  estop 
the  owner  to  deny  the  existence  of  the  streets.  (Z earing 
V.  Raber,  74  111.  409;  Bisendrath  v.  City  of  Chicago,  192 
id.  320.)  The  plat  was  not,  however,  a  statutory  plat.  It 
had  no  effect  as  a  conveyance.  It  constituted  an  offer  to 
dedicate,  upon  the  acceptance  of  which  the  public  would  ac- 
quire an  easement  of  passage,  but  the  fee  would  remain  in 
the  owner  and  would  pass  to  his  grantees  of  the  abutting 
block,  subject  to  the  public  easement. 

A  grant  of  land  carries  the  fee  to  the  center  of  a  high- 
w-ay  upon  which  it  is  bounded  if  the  grantor  owns  the  fee 
unless  the  language  of  the  deed  shows  an  intent  to  exclude 
the  highway,  and  it  makes  no  difference  if  the  land  is  de- 
scribed by  metes  and  bounds,  as  a  lot  having  a  certain  num- 
ber or  as  an  estate  having  a  certain  name.  (Henderson  v. 
Hattcrman,  146  111.  555;  Helmer  v.  Castle,  109  id.  664; 
Hamilton  v.  Chicago,  Burlington  and  Quincy  Railroad  Co. 
124  id.  235 ;  Brezvster  v.  Cahill,  199  id.  309;  Owen  v.  Vil- 
lage of  Brookport,  208  id.  35.)  In  the  first  of  these  cases 
the  point  of  beginning  was  the  south-west  corner  of  a  lot 
having  a  highway  on  the  south  side  and  one  on  the  west 
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side.  The  corner  was  regarded  as  the  intersection  of  the 
center  lines  of  the  highways.  In  the  second  case  the  point 
of  beginning  was  the  north-east  corner  of  that  part  of  a 
section  south  of  a  certain  road,  running  thenfe  westerly 
along  the  line  of  the  road,  etc.,  and  it  was  held  that  the 
point  of  beginning  was  in  the  center  of  the  road. 

The  conveyance  of  the  north  half  of  block  29  to  Elijah 
Peacock  extended  to  the  center  of  the  streets  on  the  north 
and  west.  His  north  boundary  was  two  rods  north  and  his 
west  boundary  two  rods  west  of  the  lot  line  indicated  on 
the  plat.  When  he  afterward  conveyed  the  north-west 
^quarter  of  the  block  the  north  and  west  boundaries  were 
the  same.  Each  of  the  forty-acre  tracts  into  which  the  sec- 
tion was  subdivided  was  twenty  chains  square  between  the 
centers  of  the  adjoining  streets.  Block  29  of  the  west  half 
of  one  of  :the  tracts  was  ten  chains  east  and  west  by  twenty 
chains  north  and  south.  The  north-east  quarter  and  the 
north-west  quarter  were  therefore  each  five  chains  east  and 
west  by  ten  chains  north  and  south,  though  two  rods  in 
width  off  the  west  side  of  the  north-east  quarter  was  sub- 
ject to  the  easement  of  the  public  when  it  should  sec  fit  to 
accept  the  offer  to  dedicate  the  street.  The  evidence  does 
not  indicate  what  the  condition  of  this  section  was  when 
the  plat  was  made  or  at  any  later  tiipe  until  1867.  So  far 
as  appears  it  may  have  been  open  prairie,  and  the  streets, 
if  improved  at  all,  ordinary  country  roads.  There  is  no 
ground  for  claiming  that  the  plat  had  the  effect  to  vest  the 
fee  in  the  streets  in  any  municipality  for  the  public,  and 
the  law  is  well  settled  that  under  the  circumstances  shown 
here  the  center  of  the  street  is  the  boundary  of  the  lot. 
The  tract  in  controversy  was  therefore  all  situated  in  the 
north-east  quarter  of  the  block,  and  having  been  assessed 
as  a  part  of  that  quarter  and  the  taxes  upon  it  having  been 
paid,  the  sale  under  which  the  appellants  claim  was  void. 

The  taxes  having  been  paid  by  the  owner  before  the  sale, 
the  appellants  were  not  entitled  to  reimbursement.     {WiU 
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merton  v.  Phillips,  103  111.  78;  Glos  v.  Shcdd,  218  id.  209.) 
Costs  were  properly  decreed  against  them.  It  is  only  where 
the  complainant  is  bound  to  reimburse  the  defendant  as  a 
condition  of  obtaining  relief,  that  any  tender  is  required  as 
a  condition  of  imposing  a  liability  for  costs  upon  defendant. 

Decree  affirmed. 


The  Peopi^e  ex  rcL  Charles  H.  Seeberger,  Appellant,  vs. 
James  A.  Rose,  Secretary  of  State,  Appellee. 

Opinion  Hied  April  j8,  jpJ2 — Rehearing  denied  June  6,  igi2. 

Public  officers — oral  evidence  not  admissible  to  impeach  rec- 
ords of  Secretary  of  State.  The  records  of  the  Secretary  of  State 
showing  that  a  certain  bill  was  received  from  the  Governor,  ac- 
companied by  his  veto,  cannot  he  impeached  by  oral  testimony, 
whether  the  proceeding  seeking  to  attack  such  records  is  direct  or 
collateral.     (People  v.  McCullough,  210  III  488,  adhered  to.) 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Sangamon  county;  the  Hon.  James  A.  Creighton, 
Judge,  presiding. 

Millard  R.  Powers,  and  Gillespie  &  Fitzgerald, 
for  appellant. 

W.  H.  Stead,  Attorney  General,  and  Thomas  E. 
Dempcy,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

A  petition  was  filed  in  the  circuit  court  of  Sangamoft 
county  by  the  relator,  a  resident  and  tax-payer  of  this  State, 
praying  that  a  writ  of  mandamus  be  issued  commanding 
James  A.  Rose,  the  Secretary  of  State,  to  strike  out  or 
erase  from  page  21  of  a  book  labeled  "Executive  Record 
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Illinois  15,  Secretary's  Office,  1907/'  the  words,  "togetlier 
with  the  Governor's  veto  of  said  bill,"  and  insert  in  lieu 
thereof,  "without  objections  to  said  bill  by  the  Governor/' 
A  general  demurrer  was  filed  on  behalf  of  respondent  and 
sustained  by  the  court.  The  relator  electing  to  stand  by  the 
petition,  a  final  order  was  entered  against  him,  and  in  favor 
of  the  respondent,  for  costs.  Appeal  was  thereupon  prayed 
and  allowed  to  the  Appellate  Court  for  the  Third  District, 
where  the  judgment  of  the  trial  court  was  affirmed.  A  cer- 
tificate of  importance  having  been  granted,  this  appeal  fol- 
lowed. 

From  the  allegations  of  the  petition  it  appears  that  Sen- 
ate Bill  No.  286  was  duly  passed  by  both  houses  of  the 
General  Assembly  and  received  by  the  Governor  before  the 
sine  die  adjournment  of  the  General  Assembly,  June  4, 
1909.  The  petition  states  that  the  record  made  in  the  Sec- 
retary of  State's  office  as  to  this  bill  reads :  "June  11,  1909, 
received  and  filed  this  day  Senate  Bill  286,  relating  to  cor- 
porations organized  for  profit  in  this  State  and  other  States, 
together  with  the  Governor's  veto  of  said  bill."  The  peti- 
tion further  alleges  that  this  is  not  a  fair  record  of  the 
action  of  the  Governor  in  connection  with  said  bill;  that 
if  the  said  record  spoke  the  truth  it  would  show  that  on 
June  II,  1909,  the  Governor,  by  his  executive  clerk,  filed 
this  bill  in  the  office  of  the  Secretary  of  State,  unsigned  and 
unaccompanied  by  any  endorsement,  objection  or  veto,  but 
that  afterwards,  on  June  12,  1909,  the  Governor  filed  in 
the  office  of  the  Secretary  of  State  a  communication  pur- 
porting to  be  a  veto  of  the  bill. 

Under  section  16  of  article  5  of  our  State  constitution 
the  Governor  must  either  approve  and  sign  a  bill  or  return 
it,  with  his  objections,  to  the  house  where  it  originated,  or 
if  it  is  not  so  returned  within  ten  days  it  shall  become  a 
law  as  if  he  had  signed  it,  "unless  the  General  Assembly 
shall,  by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  be  filed  with  his  objections  in  the  office  of  the 
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Secretary  of  State,  within  ten  days  after  such  adjournment, 
or  become  a  law."  Section  5  of  chapter  124  of  the  Revised 
Statutes  requires  the  Secretary  of  State  "to  keep  a  fair  reg- 
ister of  all  the  official  acts  of  the  Governor."  (Kurd's  Stat. 
1909,  p.  2079.)  It  ^s  insisted  by  appellant  that  the  record 
of  the  Secretary  of  State's  office  does  not  state  the  truth 
and  is  therefore  not  a  "fair  register."  Manifestly,  from 
the  allegations  of  the  petition,  all  intendments  being  taken 
most  strongly  against  the  pleader,  the  only  official  record  in 
the  Secretary  of  State's  office,  or  any  other  place,  as  to  the 
Governor's  veto  and  the  filing  of  the  bill  in  the  Secretary 
of  State's  office,  is  that  quoted  above.  Not  only  from  the 
pleadings,  but  from  the  arguments  in  the  briefs,  it  is  clear 
that  the  evidence  relied  upon  to  prove  that  the  Governor 
sent  the  bill  to  the  Secretary  of  State  without  a  veto  on 
June  II,  1909,  and  filed  a  veto  on  the  following  day,  is  oral 
and  not  record  evidence.  This  court  held  in  IV abash  Rail- 
way  Co.  V.  Htu/hes  &  Sclc,  38  111.  174,  that  courts  "can 
never  receive  oral  proof  that  a  law  has  been  adopted  or  that 
any  act  essential  to  its  validity  has  been  performed."  This 
rule  has  never  been  departed  from  in  this  State.  In  People 
V.  McCulIough,  210  111.  488,  this  court,  after  reviewing  at 
length  the  authorities,  quoted  that  rule  with  approval,  stat- 
ing (p.  517)  :  "An  act  found  in  the  office  of  the  Secretar}' 
of  State,  duly  authenticated,  is  presumed  to  have  been  duly 
passed.  (Citing  authorities.)  It  is  equally  true  that  a 
vetoed  bill  found  in  the  Secretary  of  State's  office,  with 
proper  record  entries  showing  the  filing  of  such  bill  accom- 
panied by  veto,  is  certainly  proof  that  such  bill  did  not  be- 
came a  law,  in  the  absence  of  record  evidence  tending  to 
show  that  it  did  become  a  law."  In  that  case  a  petition  for 
mandamus  was  filed  praying  that  the  Auditor  be  commanded 
to  execute  and  deliver  to  the  relator  a  warrant  which  it  was 
alleged  was  authorized  by  a  certain  bill  that  had  been  passed 
by  the  legislature  and  signed  by  the  Governor.  The  evi- 
dence, both  record  and  oral,  tending  to  show^  that  the  Gov- 
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eraor  had  sent  the  bill  there  in  question  to  the  Secretary 
of  State's  office  with  his  approval  and  afterwards  vetoed 
it  was  far  stronger  than  we  can  assume,  from  the  allega- 
tions of  this  petition,  could  be  offered  in  the  case  at  bar. 
The  reasoning  of  that  case  must  control  here  unless  the  de- 
cision is  overruled  or  distinguished.  Counsel  for  ap^pellant 
seem  to  concede  this  and  attempt  to  distinguish  the  case  on 
the  groimd  that  there  the  correction  of  the  record  was  at- 
tempted on  a  collateral  issue  by  mandamus  against  the  Aud- 
itor, while  here  the  petition  attempts  to  correct  the  record 
of  the  Secretary  of  State  on  a  direct  proceeding  against  the 
Secretary  of  State.  The  reasoning  in  People  v.  McCnl- 
lough  makes  no  such  distinction  as  to  the  competency  of 
oral  evidence  in  direct  and  in  collateral  proceedings.  No 
authorities  have  been  cited,  and  we  have  found  none,  that 
attempt  to  make  any  such  distinction.  On  principle  and  by 
the  great  weight  of  authority  oral  testimony  is  not  admis- 
sible to  impeach  the  records  of  the  Secretary  of  State  show- 
ing that  a  bill  was  received  from  the  Governor  marked  as 
returned  without  approval  and  accompanied  by  a  veto.  See 
Weeks  V.  Smith,  8i  Me.  538;  Sherman  v.  Story,  30  Cal. 
-53;  Berry  v.  Railroad  Co,  41  Md.  446;  Pacific  Railroad 
Co,  V.  Got^ernor,  23  Mo.  353;  Pangborn  v.  Young,  32 
X.  J.  L.  29;  Happel  v.  Brethaucr,  70  111.  166. 

Our  conclusion  as  to  oral  testimony  not  being  admitted 
to  impeach  the  records  of  the  Secretary  of  State's  office 
makes  it  unnecessary  to  decide  the  other  questions  raised 
and  very  fully  and  ably  discussed  in  the  briefs  of  counsel, 
such  as  whether  the  functions  of  the  Secretary  of  State  in 
recording  the  bills  are  ministerial  or  discretionary ;  whether 
"fair"  in  the  statute  in  question  means  "truthful ;"  whether 
the  writ  of  mandamus  will  ever  lie  to  undo  an  act  already 
done,  and  whether  such  writ  should  be  refused  in  this  case 
because  the  public  interests  require  it. 

The  judgment  of  the  Appellate  Court  will  be  affimied. 

Judgment  affirmed. 
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Peter  J.  Muldoon,  Appellant,  vs.  The  Board  of  Review 

OF  DeKai^b  County,  Appellee. 

Opinion  Med  April  i8,  ipi2 — Rehearing  denied  June  12,  Tgi2. 

This  case  is  controlled  by  the  decision  in  First  Congregational 
Church  V.  Board  of  Review,  (ante,  p.  220.) 

Fakmer,  J.,  Carter,  C.  J.,  and  Vickers^  J.,  dissenting. 

Auditor's  certificate  of  appeal  to  review  the  decision 
of  the  board  of  review  of  DeKalb  county. 

CuFFE  &  Cliffe,  a.  G.  Kennedy,  and  H.  \V.  Mc- 
EwEN,  (McGooRTY  &  Pollock,  of  counsel,)  for  appellant. 

W.  H.  Stead,  Attorney  General,  Edward  M.  Burst, 
State's  Attorney,  and  Charles  E.  Woodward,  for  ap- 
pellee. 

Per  Curiam  :  The  board  of  review  of  DeKalb  county 
held  that  the  parish  house  of  the  Catholic  church  in  the 
city  of  DeKalb  was  subject  to  taxation,  and  that  decision 
has  been  certified  to  this  court  for  review  by  the  Auditor  of 
Public  Accounts  under  the  provisions  of  the  Revenue  act. 

The  Catholic  church  is  the  owner  of  a  tract  of  land  in 
the  city  of  DeKalb  upon  the  front  of  which  is  located  its 
church  building  and  upon  its  rear  its  parish  house.  The 
latter  building  is  designated  as  St.  Mary's  parsonage  and 
is  situated  about  twenty  feet  west  of  the  church.  It  was 
built  by  the  voluntary  contributions  of  the  members  of  the 
church  and  the  title  is  held  in  tnist  by  the  bishop  for  the 
use  of  the  church.  It  contains  fourteen  rooms, — seven  on 
the  first  and  seven  on  the  second  floor.  The  parish  priest 
lives  in  the  parsonage.  He  employs  a  sen^ant,  who  also 
lives  in  the  parsonage.  On  the  first  floor  there  are  a  kitchen, 
dining  room,  parlor,  office,  etc.,  and  also  a  chapel.  The 
rooms  on  the  second  floor  are  used  as  sleeping  rooms. 
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This  case  was  tried  at  the  same  time  as  First  Congrega- 
tional Church  V.  Board  of  Reviezv,  (ante,  p.  220,)  in  which 
an  opinion  has  been  filed  at  this  tenn,  and  the  record  in  this 
case  shows  that  St.  Mary*s  parsonage  was  used  in  connec- 
tion with  the  Catholic  church  of  DeKalb  by  the  parish 
priest  and  by  members  of  that  church  in  substantially  the 
same  manner  and  for  the  same  purposes  as  the  Congrega- 
tional parsonage  was  used  by  the  pastor  and  members  of 
that  church  in  said  city.  In  the  opinion  in  That  case  will 
l)e  found  set  out  in  full  the  uses  to  which  the  Congrega- 
tional parsonage  was  devoted  by  the  pastor  and  the  con- 
gregation, and  the  question  presented  here  for  decision  is 
the  same  as  the  question  there  presented  for  decision,  viz., 
is  said  St.  Mary's  parsonage  exempt  from  taxation?  We 
are  of  the  opinion  that  the  primary  use  to  which  St.  Mary's 
parsonage  is  devoted  is  a  home  for  the  parish  priest  in  the 
city  of  DeKalb,  and  that  the  other  uses  to  which  it  is  put 
by  the  parish  priest  and  the  members  of  the  church  do  not 
convert  it  into  a  place  exclusively  used  for  religious  pur- 
poses, and  that  it  is  not  exempt  from  taxation.  The  rea- 
soning found  in  the  opinion  filed  in  First  Congregational 
Church  v.  Board  of  Reznezv,  supra,  is  applicable  to  the  case 
at  bar,  and  the  conclusions  there  reached,  and  the  reasons 
given  in  support  of  such  conclusions,  and  the  authorities 
there  cited,  warrant  the  conclusion  that  St.  Mary's  parson- 
age is  not  exempt  from  taxation. 

The  decision  of  the  board  of  review  of  DeKalb  county 
will  therefore  be  approved.  Decision  approved. 

Farmer,  J.,  Carter,  C.  J.,  and  Vickers,  J.  dissenting: 
For  the  reasons  given  in  the  dissenting  opinion  in  First 
Congregational  Church  v.  Board  of  Rnneiv,  {ante,  p.  220,) 
we  dissent  from  the  conclusion  herein  reached. 


i  5  4  —  2  s 


838  CiTV  OF  Chicago  v,  Coleman.  [254  111. 

The  City  of  Chicago,  Defendant  in  Error,  vs.  William 

Coleman,  Plaintiff  in  Error. 

Opinion  Hied  April  i8,  1^12-— Rehearing  denied  June  6,  1912. 

1.  Constitutional  law — provision  of  the  Municipal  Court  act 
concerning  abbreviated  forms  is  not  invalid.  The  provision  of  the 
Municipal  Court  act  authorizing  the  chief  justice  of  that  court  to 
prescribe  abbreviated  forms  of  entries  of  orders  is  not  invalid. 

2.  Same — /fbwer  to  make  rules  for  conducting  the  business  of  a 
court  is  not  legislative.  The  provision  of  the  Municipal  Court  act 
authorizing  the  chief  justice  to  prescribe  abbreviated  forms  of  en- 
tries of  orders  is  not  invalid  as  being  a  delegation  of  legislative 
power  to  the  chief  justice,  as  the  power  to  make  rules  for  con- 
ducting the  business  of  a  court  is  not  legislative  but  judicial. 

3.  Same — requiring  party  to  work  out  Une  for  violating  ordi- 
nance, is  not  against  Federal  constitution.  The  provision  of  the 
thirteenth  amendment  of  the  Federal  constitution  prohibiting  slav- 
ery or  involuntary  servitude  except  as  a  punishment  for  crime, 
uses  the  word  "crime*'  in  its  most  comprehensive  sense,  and  has 
no  application  to  a  judgment  requiring  a  person  to  labor  in  a  house 
of  correction  in  payment  of  a  fine  for  violating  an  ordinance. 

4.  Judgments  and  decrees — provision  of  the  Municipal  Court 
act  concerning  abbreviated  forms  applies  to  entries  of  judgments. 
The  provision  of  the  Municipal  Court  act  authorizing  the  chief 
justice  of  that  court  to  prescribe  abbreviated  forms  of  entries  of 
orders  includes  all  orders,  whether  interlocutory  or  final,  and  ap- 
plies to  entries  of  final  judgments. 

5.  Same — zvhen  a  judgment  sentencing  defendant  to  house  of 
correction  is  not  invalid  for  uncertainty.  A  judgment  of  the  mu- 
nicipal court  finding  the  defendant  guilty  of  violating  an  ordinance 
and  providing  that  he  shall  "stand  committed  to  the  house  of  cor- 
rection" until  his  fine  and  costs  are  paid  is  not  invalid  because  it 
does  not  specify  what  house  of  correction  is  meant,  as  the  munici- 
pal court  could  not  sentence  him  to  any  house  of  correction  other 
than  that  of  the  city  of  Chicago;  nor  need  the  judgment  specify 
whether  the  defendant  shall  work  out  his  fine  inside  or  outside  of 
the  house  of  correction. 

6.  Same- — judgment  must  limit  period  of  imprisonment  in  the 
house  of  correction  to  maximum  term.  A  judgment  sentencing  a 
defendant  to  the  house  of  correction  to  work  out  a  fine  for  vio- 
lating an  ordinance  must  limit  the  term  of  such  imprisonment  so 
that  it  will  not  exceed  the  maximum  of  six  months  provided  by 
the  statute,  and  the  omission  of  such  element  in  an   abbreviated 
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form  of  an  entry  of  judgment  cannot  be  supplied  by  entering  an 
amplified  form. 

7.  Same — when  a  reversal  of  judgment  does  not  require  a  new 
trial.  Where  there  is  no  assignment  of  error  questioning  the  pro- 
ceeding against  the  plaintiff  in  error  for  violating  an  ordinance 
up  to  the  entry  of  the  final  judgment  nor  raising  any  question  as 
to  his  guilt,  a  reversal  of  the  judgment  for  its  failure  to  limit  the 
term  of  imprisonment  does  not  require  that  a  new  trial  shall  be 
awarded,  but  the  cause  will  be  remanded  with  leave  to  the  city  to 
move  for  a  proper  judgment  on  the  finding. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Edwin  K.  Wai^ker,  Judge,  presiding. 

Thomas  Lindskog,  for  plaintiff  in  error. 

William  H.  SExton,  Corporation  Counsel,  and  James 
S.  McInerney,  City  Prosecutor,  (Edwin  J.  Raber,  and 
J.  Kent  Greene,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  December  22,  191 1,  the  municipal  court  of  Cliicago, 
on  complaint  of  John  Warnecke,  issued  its  warrant  for  the 
arrest  of  plaintiff  in  error  for  carrying  a  concealed  weapon, 
in  violation  of  an  ordinance  of  the  city.  The  warrant  was 
returned  on  the  same  day,  executed,  and  the  further  record 
of  the  proceeding  is  as  follows :  "Defendant  waives  jury 
trial.  Trial  by  court,  finding  the  defendant  guilty  violation 
ordinance  described  in  complaint  and  fined  one  hundred  dol- 
lars ($100.)  Judgment  on  finding  versus  defendant,  one 
hundred  dollars,  ($100,)  and  costs  taxed  at  $9,  for  viola- 
tion city  ordinance  described  in  complaint,  section  2807, 
stand  committed  to  house  of  correction  until  fine  and  costs 
worked  out,  at  fifty  cents  per  day."  On  January  10,  1912, 
the  plaintiff  in  error  presented  his  written  motion  to  the 
court  to  be  discharged  from  custody  in  the  house  of  cor- 
rection, alleging  that  no  judgment  had  been  entered  of  rec- 
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ord  in  the  case;  that  the  alleged  judgment  was  illegal  and 
in  violation  of  the  constitution,  and  that  his  detention  in 
the  house  of  correction  and  being  forced  to  labor  were  con- 
trary to  the  thirteenth  amendment  of  the  constitution  of  tlie 
United  States.  The  motion  was  overruled.  The  record 
has  been  brought  to  this  court  by  writ  of  error. 

It  is  first  contended  that  the  judgment  is  not  sufficient 
to  warrant  holding  the  plaintiff  in  error  in  custody  because 
it  does  not  contain  the  essential  elements  of  a  judgment 
against  him  and  does  not  show  what  house  of  correction 
is  meant, — whether  that  of  the  city  of  Chicago  or  some 
other  city, — nor  whether  the  fine  is  to  be  worked  out  inside 
or  outside  of  the  house.     Counsel  relies  upon  the  decision 
in  Met::ger  v.  Morley,  184  111.  81,  where  the  clerk  made  a 
mere  memorandum  upon  the  record,  "And  judgment  on  the 
verdict  for  $1521.09,''  which  was  evidently  intended  as  a 
guide  for  writing  the  judgment  but  did  not  state  in  whose 
favor  or  against  whom  the  judgment  was  rendered.    As  the 
court  could  only  sentence  the  plaintiff  in  error  to  the  house 
of  correction  of  the  city  of  Chicago  no  other  house  of 
correction  could  have  been  understood  or  intended,  and  it 
was  not  for  the  court  to  determine  whether  the  work  should 
be  inside  or  outside  of  the  house.     The  record  contains  all 
the  eldments  of  a  judgment  of  conviction  for  violation  of 
an  ordinance,  and  it  is  not  in  conflict  with  the  constitution 
on  account  of  its  abbreviated  form.    The  General  Assembly, 
in  establishing  a  municii>al  court  in  the  city  of  Chicago  as 
successor  to  the  justices  of  the  peace  therein,  whose  records 
had  always  been  kept  in  any  abbreviated  form  w^hich  was 
intelligible,  authorized  the   chief  justice  to  prescribe  ab- 
breviated forms  of  entries  of  orders  by  the  court.     The 
form  in  this  case  is  the  one  prescribed  by  the  chief  jus- 
tice for  the  prosecution  of  violations  of  ordinances,  and  in 
Stein  V.  Meyers,  253  111.  199,  we  held  the  statutor>'  pro- 
vision valid.     This  judgment  does  not  require  for  its  in- 
terpretation or  translation  into  the  English  language  the 
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services  of  anyone  skilled  in  a  particular  art,  profession  or 
trade,  but  it  is  in  plain  English  words  and  complies  with 
the  mandate  of  the  constitution. 

It  is  urged,  however,  that,  conceding  the  statutory  pro- 
vision to  be  valid,  it  only  authorizes  the  entry  of  orders  in 
abbreviated  form  and  is  not  intended  to  apply  to  judgments. 
It  is  true  that  those  orders  of  courts  which  are  made  during 
the  pendency  of  the  suit  are  usually  called  orders  while  the 
order  which  takes  the  form  of  the  final  judgment  is  ternied 
a  judgment,  and  there  are  cases  where  the  distinction  is 
material.  (People  v.  Cook  Circuit  Court ,  169  111.  201.) 
But  the  word  was  used  in  the  act  establishing  the  mimicipal 
court  as  including  all  orders,  whether  interlocutory  or  final. 
This  is  plainly  shown  by  the  provision  for  inflating  the 
record  with  verbiage  if  a  certified  transcript  of  the  record, 
or  any  portion  thereof,  is  desired.  It  is  also  said  that  the" 
chief  justice  could  not  prescribe  an  abbreviated  form  be- 
cause that  is  an  exercise  of  legislative  power,  which  could 
not  be  delegated  to  him  by  the  General  Assembly.  The 
power  to  make  rules  for  the  conduct  of  the  business  of  a 
court  is  not  legislative  but  is  judicial  in  its  nature. 

The  next  argument  is,  that  the  alleged  judgment  re- 
quiring the  plaintiff  in  error  to  labor  imposes  upon  him  in- 
voluntary servitude,  contrary  to  the  thirteenth  amendment 
of  the  constitution  of  the  United  States,  which  provides: 
"Neither  slavery  nor  involuntary  servitude,  except  as  a  pun- 
ishment for  crime,  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction."  Our  Criminal  Code  defines 
a  criminal  offense  in  such  a  way  that  it  does  not  include 
a  violation  of  municipal  regulations  or  ordinances,  but  no 
provision  of  our  constitution  is  relied  upon  as  prohibiting 
a  judgment  requiring  a  person  convicted  of  such  a  violation 
to  work  out  his  fine,  and  the  statute  expressly  authorizes  it. 
As  a  matter  of  history,  it  is  well  known  that  the  amend- 
ment was  adopted  with  the  object  of  prohibiting  slavery 
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in  the  States,  and  not  to  prohibit  such  fonns  of  sendee 
as  had  always  been  treated  as  lawful  and  proper  every- 
where. (Robertson  v.  Baldiiiftj  165  U.  S.  283.)  The  word 
"crime"  was  used  in  its  most  comprehensive  sense,  as  pro- 
hibiting such  involuntary  servitude  as  is  not  inflicted  as  a 
punishment  for  an  offense  against  the  law,  but  it  never  was 
intended  to  apply,  and  does  not  apply,  to  such  involuntary 
service  as  may  be  required  by  a  parent  of  a  child  who  has 
not  reached  his  majority,  nor  to  the  State  in  assuming 
parental  care  of  minors  in  industrial  or  reform  schools,  or 
where  the  labor  is  a  part  of  the  discipline  of  the  institu- 
tion. No  one  would  say  that  the  indigent  or  defective  who 
are  under  the  care  of  the  State  and  supported  by  it  in  pub- 
lic institutions,  who  have  not  been  convicted  of  any  crime, 
may  not  be  required  to  perform  such  labor  as  they  are  able 
to  do,  without  violating  the  constitutional  provision.  It  has 
never  been  regarded  as  having  any  application  to  judgments 
requiring  persons  to  labor  in  a  house  of  correction  in  pay- 
ment of  a  fine.    People  v.  Hanrahan,  75  Mich.  619. 

There  is  an  objection  to  the  judgment  which  must  be 
sustained.  The  statute  provides  that  the  imprisonment  shall 
not  exceed  six  months  for  each  offense,  and  the  judgment 
must  so  provide.  This  judgment  is  lacking  in  that  neces- 
sary provision,  and  under  it  plaintiff  in  error  might  be  im- 
prisoned for  a  longer  term  than  six  months.  He  would  be 
detained  at  least  two  hundred  working  days,  w-hich  would 
exceed  that  period,  and  no  expansion  of  the  judgment  by 
what  is  called  an  amplified  form  could  remedy  the  defect 
by  adding  a  new  provision. 

There  is  no  assignment  of  error  questioning  the  pro- 
ceeding up  to  the  entry  of  the  final  judgment  nor  raising 
any  question  as  to  the  guilt  of  the  defendant,  and  it  is 
therefore  unnecessary  to  award  a  new  trial,  but  in  accord- 
ance with  the  decisions  in  Martin  v.  Earnhardt,  39  111.  9i 
Harris  v.  People,  130  id.  457,  Meyer  v.  Village  of  Teutop- 
olis,  131  id.  552,  Wallace  v.  People,  159  id.  446,  and  Hen- 
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derson  v.  People,  165  id.  607,  the  judgment  will  be  reversed 
and  the  cause  remanded  to  the  municipal  court,  with  leave 
to  the  city  to  move  in  that  court  for  a  proper  judgment 
upon  the  finding  which  shall  limit  the  term  of  imprisonment 
to  six  months,  and  with  directions  to  the  court  to  enter 
such  a  judgment. 

Reversed  and  remanded,  with  directions. 


WiLUAM  F.  HalIv^tt  et  al.  Appellants,  vs.  The  City  of 

EiyGiN  et  al.  Appellees. 

Opinion  Med  April  18,  ipi2 — Rehearing  denied  June  6,  ipi2. 

1.  Municipal  corporations — the  act  of  ipop  does  not  require 
question  of  issuing  special  assessment  bonds  to  be  voted  upon  by 
people.  The  act  of  1909,  (Laws  of  1909,  p.  130,)  requiring  ordi- 
nances authorizing  the  issue  of  bonds  to  be  submitted  to  the  vot- 
ers, does  not  apply  to  bonds  issued  in  anticipation  of  the  collec- 
tion of  installments  of  a  special  assessment  from  property  owners. 

2.  Same — what  is  meant  by  the  term  "lowest  responsible  bid- 
der."  The  statutory  requirement  that  a  contract  for  a  local  im- 
provement shall  be  let  to  the  lowest  responsible  bidder  does  not 
mean  financial  responsibility,  only,  but  the  term  "responsible"  in- 
cludes also  the  ability  to  respond  by  the  discharge  of  the  con- 
tractor's obligations  in  accordance  with  what  may  be  expected  or 
demanded  under  the  terms  of  the  contract. 

3.  Same — improvement  board*s  action  in  letting  contract  is  pre- 
sumed  to  be  lawful  and  regular.  The  board  of  local  improvements 
has  the  power  to  award  contracts  for  the  construction  of  local 
improvements,  and  the  action  of  the  board  in  awarding  a  contract 
is  presumed  to  be  regular  and  lawful  even  though  it  was  not 
awarded  to  the  lowest  bidder. 

4.  Injunction — party  attacking  improvement  board's  action  in 
letting  contract  has  burden  of  proof.  Parties  seeking  to  enjoin  the 
carrying  cut  of  a  contract  awarded  by  the  board  of  local  improve- 
ments have  the  burden  of  overcoming  the  presumption  in  favor  of 
the  validity  of  the  board's  action  by  proving  that  the  board  ex- 
ceeded its  jurisdiction  or  that  the  contract  was  awarded  arbitrarily 
or  as  the  result  of  fraud  or  favoritism,  and  it  is  not  sufficient  to 
show  that  the  contract  was  not  awarded  to  the  lowest  bidder. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  DuANE  J.  Carnes,  Judge,  presiding. 

T01.MAN  &  Redfield,  DeGoy  B.  E1.LIS,  and  Irving 
M.  Western,  (Robert  Redfield,  and  Henry  P.  Chand- 
ler, of  counsel,)  for  appellants. 

Russell  &  McNerney,  and  Eugene  Clifford,  for 
appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  by  the  Standard  Pav- 
ing Company,  an  Illinois  corporation  organized  for  the 
purpose  of  putting  in  street  improvements,  and  WilHam  F. 
Hallett  and  four  other  persons,  who  were  tax-payers  in  the 
city  of  Elgin  and  who  owned  real  estate  abutting  on  the 
improvement  on  the  north  part  of  Spring  street,  in  said 
city,  against  the  city  of  Elgin,  its  mayor,  city  clerk  and  city 
treasurer,  and  the  McCarthy  Improvement  Company,  to  re- 
strain said  city  of  Elgin  from  entering  into  a  contract  for 
paving  a  part  of  North  Spring  street,  in  said  city,  under  an 
award  to  said  McCarthy  Improvement  Company,  made  by 
its  board  of  local  improvements  on  September  15,  1910, 
and  to  restrain  its  mayor  and  city  clerk  from  executing  said 
contract  on  behalf  of  the  city,  and  its  city  treasurer  from 
making  any  payments  on  account  of  any  work  done  under 
said  award.  An  answer  and  replication  were  filed  and  a 
hearing  was  liad  before  the  court,  and  at  the  close  of  the 
complainants'  evidence,  upon  the  motion  of  the  defendants, 
a  decree  was  entered  dismissing  the  bill  for  want  of  equity, 
which  decree  of  dismissal,  upon  appeal  to  the  Appellate 
Court  for  the  Second  District,  was  affirmed  as  to  the  Stand- 
anl  Paving  Company  and  reversed  as  to  the  other  complain- 
ants and  the  case  was  remanded.  Upon  its  re-instatement 
in  the  circuit  court  the  bill  was  amended,  and  upon  a  re- 
hearing in  that  court  the  bill  was  again  dismissed  for  want 
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of  ec|uity,  and  the  court  having  certified  that  the  vaUdity 
of  a  municipal  ordinance  was  involved  and  that  in  the 
opinion  of  the  court  the  public  interests  required  that  the 
case  should  be  brought  to  this  court  by  direct  appeal,  an 
appeal  has  been  prosecuted  to  this  court  by  the  appellants, 
William  F.  Hallett  and  Mary  K.  Harrison. 

Two  grounds  of  reversal  are  urged  in  this  court :  First, 
that  the  ordinance  which  lies  at  the  basis  of  the  improve- 
ment is  void  because  it  was  not  published  in  accordance 
with  the  act  of  1909,  entitled  "An  act  requiring  cities,  vil- 
lages and  incorporated  towns  to  submit  certain  ordinances 
authorizing  the  issue  of  bonds,  except  to  refund  any  exist- 
ing bonded  indebtedness,  to  the  voters  of  any  such  city, 
village  or  incorporated  town;"  (Laws  of  1909,  p.  130;) 
and  second,  the  action  of  the  board  of  local  improvements 
in  awarding  the  contract  to  the  McCarthy  Improvement 
Company  was  illegal  and  void  because  said  company  was 
not  the  lowest  responsible  bidder  at  the  awarding  of  the 
contract  for  the  construction  of  said  improvement. 

Section  4  of  the  improvement  ordinance  provides  that 
the  cost  of  the  improvement  shall  be  paid  by  special  assess- 
ment levied  in  accordance  with  the  Local  Improvement  act, 
except  the  **sum  of  two  thousand  twenty-one  and  24/100 
dollars,  ($2021.24,)  estimated  cost  and  expense  of  making 
and  collecting  the  assessment,"  which  amount  shall  be  paid 
by  general  taxation;  and  section  6  of  the  ordinance  pro- 
vides for  the  issuing  of  bonds  in  anticipation  o'f  the  second 
and  succeeding  installments  of  said  assessment.  The  as- 
sessment was  divided  into  ten  installments,  and  it  is  clear 
from  the  terms  of  the  ordinance  that  it  was  not  contem- 
plated that  any  part  of  the  sum  provided  to  be  paid  by  gen- 
eral taxation, — that  is,  the  sum  which  was  to  be  used  in 
paying  the  cost  of  making  and  collecting  the  assessment, — 
should  be  represented  by  a  bond  issue.  We  think  it,  there- 
fore, apparent  that  the  ordinance  did  ncjt  fall  within  the 
referendum  act  of  1909  unless  it  was  necessary  to  submit 
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the  question  of  issuing  bonds  in  anticipation  of  the  second 
and  succeeding  installments  of  the  assessment  to  the  voters 
of  the  city  of  Elgin.  The  act  of  1909,  relating  to  bond 
issues,  was  held  in  City  of  Lawrenceville  v.  Hennessey,  244 
III.  464,  not  to  apply  to  bonds  issued  against  a  special  as* 
sessment,  and  that  case  was  foljowed  in  City  of  Nokomis 
V.  Zepp,  246  111.  159,  and  City  of  Chicago  v.  Crocer,  246 
id.  511.  It  was  not  necessary  to  submit  the  question  to  the 
voters  of  the  city  of  Elgin  w^hether  anticipation  bonds  for 
the  second  and  subsequent  installments  of  said  assessment 
should  issue.  The  first  contention  of  the  appellants  must 
therefore  be  overruled. 

It  appears  from  the  record  that  the  estimated  cost  of  the 
improvement  was  $58,500.  The  board  of  local  improve- 
ments advertised  for  bids  in  accordance  with  section  76  of 
the  Local  Improvement  act,  and  three  bids  were  received. 
The  Standard  Paving  Comi>any  bid  $47,667.06,  the  White 
Construction  Company  $48,847.06  and  the  McCarthy  Im- 
provement Company  $52,500,  and  accompanying  each  bid 
was  a  certified  check  for  ten  per  cent  of  the  amount  of  the 
bid.  The  McCarthy  Improvement  Company's  bid  w^as  ac- 
cepted although  it  was  $4832.94  more  than  the  bid  of  the 
Standard  Paving  Company  and  $3652.94  more  than  the  bid 
of  the  White  Construction  Company. 

Section  77  of  the  Local  Improvement  act  confers  power 
upon  the  board  of  local  improvements  to  award  contracts 
for  the  cons'tniction  of  local  improvements,  and  the  law  in 
this  State  is  well  settled  that  the  courts  cannot  interfere,  in 
the  absence  of  fraud,  with  the  exercise  of  the  official  dis- 
cretion of  such  board  in  awarding  such  contracts.  (KcUy 
V.  City  of  Chicago,  62  111.  279;  People  v.  Kent,  160  id. 
655;  Johnson  v.  Sanitary  District,  163  id.  285.)  It  is  also 
lield  that  the  statutory  requirement  that  contracts  for  pub- 
lic improvements  shall  be  let  to  the  lowest  responsible  bid- 
der does  not  require  the  letting  of  a  contract  to  the  lowest 
bidder  upon  the  ascertainment  of  his  financial  responsibility 
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only,  but  the  term  "responsible"  includes  the  ability  to  re- 
spond by  the  discharge  of  the  contractor's  obligations  in 
accordance  with  what  may  be  expected  or  demanded  under 
the  terms  of  the  contract,  (People  v.  Kent,  supra,)  and 
when  the  board  of  local  improvements  has  exercised  its  dis- 
cretion in  the  award  of  a  contract  for  a  public  improve- 
ment, such  as  was  awarded  to  the  McCarthy  Improvement 
Company  in  this  case,  the  presumption  obtains  that  the 
action  of  such  bo^ird  was  regular  and  lawful,  and  the  pre- 
sumption of  the  regularity  and  legality  of  the  action  of  the 
board  in  an  action  like  this  can  only  be  overcome  by  proof 
that  the  board  acted  without  jurisdiction  or  fraudulently. 
People  v.  Kent,  supra;  Johnson  v.  Sanitary  District,  stipra. 

In  Kelly  v.  City  of  Chicago,  supra,  the  board  of  public 
works  of  the  city  of  Chicago  advertised  for  sealed  bids 
for  the  construction  of  a  new  lake  tunnel,  estimated  to  cost 
$400,000.  John  McBean  &  Co.  bid  $330,396,  John  Kelly 
&  Co.  $336,648  and  Steel  &  McMahon  $340,866.  The 
board  awarded  the  contract  to  Steel  &  McMahon.  John 
McBean  &  Co.  took  no  action.  Thereupon  John  Kelly  & 
Co.  filed  a  bill  to  restrain  the  board  from  entering  into  a 
contract  with  Steel  &  McMahon  and  to  compel  the  board 
to  award  the  contract  to  Kelly  &  Co.  on  the  ground  they 
were  the  lowest  bidders  and  on  the  ground  that  they  were 
tax-payers  in  the  city  of  Chicago.  The  bill  was  dismissed 
for  want  of  equity. 

In  People  v.  Ketit,  supra,  a  petition  was  filed  in  this 
court  for  a  writ  of  mandamus  to  require  the  commissioner 
of  public  works  of  the  city  of  Chicago  to  award  a  contract 
to  the  relator  for  paving  one  of  the  public  streets  of  the 
city  of  Chicago  on  the  ground  that  he  was  the  lowest  bid- 
der for  the  construction  of  the  improvement.  The  court 
denied  the  writ.  On  page  662  of  the  opinion  it  was  said: 
'It  appears  that  the  defendant,  after  investigating  the  rec- 
ord made  by  the  relator  in  doing  similar  work  before,  and 
the  other  matters  referred  to  in  his  answer,  detennined 
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that  the  relator  was  not  the  lowest  responsible  bidder.  He 
was  vested  with  the  exercise  of  official  judgment  and  dis- 
cretion, with  which,  in  the  absence  of  fraud,  courts  have 
no  right  to  interfere.  {Kelly  v.  City  of  Chicago,  62  HI. 
279;  People  ex  rel.  v.  Dental  Examiners,  no  id.  180; 
People  ex  rel.  v.  Mayor,  25  Wend.  680;  People  ex  rel  v. 
Council  of  Troy,  78  N.  Y.  33.)  In  this  case  there  was 
neither  favoritism  nor  fraud  as  a  matter  of  fact,  and  none 
is  to  be  inferred  as  a  matter  of  law.'' 

In  Johnson  v.  Sanitary  District,  supra,  a  contract  for 
work  in  the  sanitarv  district  was  awarded  to  Griffiths  & 
McDermott  for  $1,286,219,  which  the  appellants  by  their 
bid  had  offered  to  do  for  $1,141,107.94,  and  the  appel- 
lants filed  a  bill  for  a  mandatory  injunction.  The  bill  was 
dismissed,  and  on  page  287  of  the  opinion  the  coiu-t  said: 
"When  the  statute  vests  a  discretion  in  a  municipal  body 
to  determine  a  question,  it  is  not  the  province  of  the  courts 
to  determine  and  control  that  discretion.  The  mandatory 
injunction  applied  for  to  compel  the  letting  of  the  contract 
to  appellants  is  in  the  nature  of  a  mandamus,  and  is  an  at- 
tempt to  control  a  discretion  that  is  judicial  in  its  nature. 
The  duty  of  examining  the  proposals,  determining  the  re- 
sponsibility and  awarding  the  contract  is  judicial  in  its  na- 
ture and  character,  and  tlie  awarding  the  contract  is  a  ju- 
dicial act,  which  is  not  within  the  province  of  the  courts  to 
control  by  mandamus  or  mandatory  injunction.  *  *  * 
Nor  can  the  courts,  in  the  absence  of  fraud,  restrain  the 
trustees  from  entering  into  such  contract  as  they  may  award 
to  the  bidder. — Kelly  v.  City  of  Chicago,  62  111.  279." 

Section  77  of  the  Local  Improvement  act,  in  part,  reads 
as  follows :  "Said  board  of  local  improvements  may  reject 
any  and  all  proposals  or  bids,  should  they  deem  it  best  for 
the  public  good;  and  if  they  shall  be  of  the  opinion  that 
a  combination  exists  between  contractors,  either  to  limit  the 
number  of  bidders  or  to  increase  the  contract  price,  and 
that  the  lowest  bid  is  made  in  pursuance  thereof,  it  shall 
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be  their  duty  to  do  so ;  and  said  board  may  reject  the  bid 
of  any  party  who  has  been  delinquent  or  unfaithful  in  any 
fonner  contract  with  the  municipality,  and  shall  reject  all 
proposals  or  bids  other  than  the  lowest  regular  proposal  or 
bid  of  any  responsible  bidder,  and  may  award  the  contract 
for  said  work  or  improvement  to  the  lowest  responsible 
bidder  at  the  prices  named  in  his  bid,  w^hich  award  shall 
be  recorded  in  the  record  of  its  proceedings."  (Kurd's 
Stat.  1909,  p.  473.) 

The  board  of  local  improvements  advertised  for  bids, 
and  during  the  controversy  over  the  awarding  of  the  con- 
tract for  the  construction  of  the  improvement  in  question 
considerable  time  was  consumed.  The  first  bids  were  re- 
jected, and  after  the  second  bids  were  received  the  ordi- 
nance was  repealed  and  the  one  under  which  the  bids  now 
under  consideration  were  made  was  passed.  The  members 
of  the  board  of  local  improvenients  went  to  Chicago  and 
other  cities  to  investigate  the  resix)nsibility  and  exi)erience 
of  the  persons  making  bids,  and  similar  pavements  which 
were  then  in  the  streets  of  those  cities  were  examined. 
They  employed  an  expert  to  analyze  the  samples  whicli 
were  submitted  by  the  bidders  with  their  bids,  and  finally, 
after  what  appears  to  have  been  a  very  careful  and  pains- 
taking investigation  of  the  responsibility  and  experience  of 
the  bidders  and  the  character  of  the  improvement  which 
they  offered  the  city,  and  which  were  claimed  to  fully  com- 
ply with  the  specifications  found  in  the  improvement  or- 
dinance, the  bid  of  the  McCarthy  Improvement  Company 
was  accepted  by  the  board  of  local  improvements.  There 
is  no  evidence  in  this  record  which  in  the  remotest  degree 
tends  to  support  the  allegations  of  fraud,  conspiracy,  etc., 
found  in  the  bill,  neither  does  the  evidence  tend  to  show 
extortion  as  against  the  tax-payer  or  property  owner  or 
favoritism  toward  any  bidder.  The  burden  of  proof  was 
upon  the  complainants  in  the  bill  to  overcome  by  proof 
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the  presumption  of  law  which  obtains  in  favor  of  the  good 
faith  of  the  board  of  local  improvements  in  awarding  the 
contract,  by  showing  that  they  exceeded  their  jurisdiction, 
or  their  action  in  awarding  the  contract  was  vitiated  by 
fraud,  or  that  the  award  was  arbitrarily  made  or  was  the 
result  of  favoritism.  The  most  that  can  be  said  is,  the 
evidence  shows  that  the  award  was  not  made  to  the  lowest 
bidder.  In  view,  however,  of  the  testimony  in  this  record 
which  shows  that  the  discretion  exercised  by  the  board  of 
local  improvements  in  awarding  the  contract  was  fairly  and 
honestly  exercised,  the  award  cannot  be  overturned  by  rea- 
son of  the  fact  that  the  McCarthy  Improvement  Company 
was  not  the  lowest  bidder. 

We  are  satisfied,  from  a  careful  examination  of  this 
record,  that  the  decree  of  the  circuit  court  was  fully  justi- 
fied and  that  it  should  be  affirmed. 

The  decree  of  the  circuit  court  will  be  affimied. 

Decree  affirmed. 


Emma  E.  Lord  et  al.  Appellees,  vs.  Genevieve  Reed, 

Appellant. 

Opinion  filed  April  i8,  igi2 — Rehearing  denied  June  6,  igi2. 

1.  Undue  influence — undue  influence  is  not  presumed  from 
fact  of  illicit  relations.  Undue  influence  by  an  unmarried  woman 
over  a  married  man  will  not  be  presumed,  as  a  matter  of  law,  even 
though  their  relations  may  be  illicit;  but  proof  of  such  relations 
requires  a  close  scrutiny  of  their  acts  in  determining  the  question 
whether  a  gift  of  land  from  him  to  her  was  the  result  of  the  do- 
nor's free  choice  or  the  undue  influence  of  the  donee. 

2.  Same — burden  of  proinng  undue  influence  is  upon  party  as- 
serting it.  Undue  influence  may  be  proved  by  circumstantial  evi- 
dence and  direct  proof  is  not  essential,  but  the  burden  of  proving 
undue  influence  is  upon  the  one  who  asserts  it. 

3.  Same — the  proof  must  shozv  tlmt  influence  overcame  donor's 
free  will.  To  justify  setting  aside  a  gilt  of  land  upon  the  ground 
of  undue  influence  by  the  donee  over  the  donor,  it  must  appear 
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expressly,  or  by  fair  inference  from  the  circumstances  proven, 
that  such  influence  was  so  exercised  as  to  deprive  the  donor  of 
his  free  will  and  cause  him  to  make  a  disposition  of  the  property 
which  otherwise  he  would  not  have  made. 

4.  Same — what  not  ground  for  setting  aside  gift  of  land.  The 
fact  that  the  evidence  has  a  tendency  to  show  that  the  relations 
between  the  donor  and  donee  were  illicit  does  not  justify  setting 
aside  a  gift  of  land  upon  the  ground  of  undue  influence  by  the 
donee,  where  the  evidence  also  shows  that  the  donor  was  the  domi- 
nating factor  in  the  negotiations  for  the  purchase  of  the  land,  and 
in  the  management  thereof  from  its  purchase  until  his  death. 

5.  Trusts — a  resulting  trust  may  be  established  by  parol  evi- 
dence, A  resulting  trust  arises,  not  from  the  contract  or  agree- 
ment of  the  parties,  but  from  their  acts,  and  such  trust  may  be 
established  by  parol  evidence. 

6.  Same — resulting  trust  must  arise,  if  at  all,  when  title  vests. 
A  resulting  trust  must  arise,  if  at  all,  at  the  moment  the  legal 
estate  vests,  and  no  payment  made  will  create  a  resulting  trust 
unless  at  the  moment  the  title  passes  the  trust  results  from  the 
transaction  itself. 

7.  Same — payment  of  consideration  merely  raises  prima  facie 
presumption  in  favor  of  resulting  trust.  Payment  of  the  consid- 
eration merely  raises  a  prima  facie  presumption  in  favor  of  a  re- 
sulting trust,  and  it  may  be  shown,  to  rebut  such  presumption,  that 
it  was  the  intention  of  both  parties  that  the  grantee  should  take 
the  beneficial  interest. 

8.  Same — intention  that  grantee  should  take  beneficial  interest 
need  not  be  proved  by  express  declarations.  Intention  on  the  part 
of  the  party  paying  the  consideration  that  the  party  taking  title 
Should  take  the  beneficial  interest  may  be  shown  not  only  by  ex- 
press declarations  but  by  the  circumstances  of  the  transaction. 

9.  Same — when  declarations  of  payor  that  farm  was  his  are 
not  admissible.  In  a  suit  against  the  holder  of  the  legal  title  to 
establish  a  resulting  trust  in  the  heirs  of  the  party  who  paid  the 
consideration,  declarations  of  the  payor  to  the  effect  that  the  land 
was  his  are  self-serving,  and  are  not  admissible  in  his  favor,  or 
in  favor  of  those  in  privity  with  him,  unless  made  at  the  time  of 
the  purchase,  so  as  to  form  a  part  of  the  res  gestae. 

10.  Same — burden  is  upon  party  seeking  to  establish  a  trust. 
The  burden  of  proof  is  upon  the  party  seeking  to  establish  a 
resulting  trust,  and  the  evidence  must  be  clear,  unequivocal  and 
unmistakable  and  establish  the  fact  of  payment  by  the  alleged 
beneficiary  beyond  a  reasonable  doubt. 


I 
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Appeai^  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Chari^es  Whitney,  Judge,  presiding. 

Orvis  &  Beaubien,  and  Charles  H.  King,  (Benja- 
min Parmai,ee,  of  counsel,)  for  appellant. 

Cooke,  Pope  &  Pope,  and  Paul  MacGuffin,  for  ap- 
pellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Lake  county  finding  that  the  title  to  120  acres  of  land  in 
that  county,  standing  in  the  name  of  appellant,  had  been 
purchased  with  the  money  of  William  F.  Lord  by  reason  of 
tlie  undue  influence  of  appellant,  and  directing  the  convey- 
ance of  said  real  estate  by  Genevieve  Reed  to  appellees,  and 
in  default  thereof  that  the  master  in  chancery  make  the 
conveyance. 

From  the  record  it  appears  that  William  F.  Lord  died 
intestate- September  12,  1906,  a  resident  of  Cook  county, 
Illinois;    that  he  had  been  married  to  appellee  Emma  E. 
Lord  about  twenty-four  years,  and  their  children  living  at 
the  time  of  his  death  were  two  daughters,  Idamae,  aged 
twenty-two,  and  Belle,  aged  eighteen,  and  two  sons,  Fred 
and  Earl,  aged,  respectively,  thirteen  and  eight;    that  he 
had  l^een  engaged  most  of  his  life  in  the  railroad  business 
and  at  the  time  of  his  death  was  general  freight  agent  of 
the  Wisconsin  Central  Railroad  Company;    that  wdiile  the 
Lord   family  resided   in  St.  Paul  they  became  acquainted 
with  appellant,  Genevieve  Reed,  who  was  working  there  as 
a  clerk;   that  soon  after  the  removal  of  the  family  to  Chi- 
cago, in  1 901,  Miss  Reed  came  to  visit  them  and  lived  at 
their  home  until  January,  1903;    that  sltortly  before  that 
date  Mrs.  Lord  asked  her  to  find  another  place,  stating  that 
she  (Miss  Reed)  and  Lord  were  becoming  altogether  too 
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good  friends;  that  he  was  meeting  her  at  restaurants  and 
places  of  amusement ;  that  Miss  Reed  then  went  to  the  home 
of  her  parents,  at  Macedon,  New  York,  for  the  Christmas 
vacation,  and  upon  her  return,  after  stopping  two  or  three 
days  at  the  Lord  home,  found  a  new  boarding  place  about 
six  blocks  distant;  that  she  took  a  course  in  shorthand 
in  Chicago  and  worked  as  a  stenographer.  The  evidence 
shows  that  Lord  and  Miss  Reed,  from  the  time  she  came  to 
Chicago,  were  frequently  together,  and  that  he  visited  her 
at  her  rooms  after  she  left  the  Lord  home,  in  1903.  Miss 
Reed  testified  that  in  the  last  named  year  Lord  told  her  that 
he  had  not  been  very  happy  in  his  marriage,  and  as  soon 
as  he  could  get  a  divorce  he  would  marry  her  (Miss  Reed) 
and  she  promised  she  would  marry  him;  that  he  told  her 
several  times  he  was  going  to  file  divorce  proceedings,  but 
she  advised  him  to  wait  until  his  girls  were  older,  and  one 
of  them,  who  was  engaged,  should  be  married.  In  the 
summer  of  1905  Lord  interviewed  a  real  estate  dealer  at 
Antioch,  Illinois,  telling  him  he  had  a  sister-in-law  who  had 
quite  a  lot  of  money  which  she  wished  to  invest  in  real  es- 
tate, and  asked  the  agent  about  the  purchase  of  a  farm  in 
Lake  county.  Later,  Lord  and  Miss  Reed  visited  the  farm 
before  the  purchase.  Miss  Reed  testified  that  from  1903 
to  1905  she  deposited  in  two  banks  in  Chicago  $3100  in 
various  sums  which  had  been  given  her  by  Lord ;  that  along 
with  these  sums  she  deposited  some  of  her  own  earnings; 
that  in  July,  1905,  she  drew  out  of  these  banks  $2500  in 
currency,  and  that  Lord  met  her  at  a  bank  in  Chicago  and 
gave  her  $5000  more  in  currency;  that  she  put  the  $7500 
in  her  hand  bag  and  took  it  to  her  office  and  a  few  hours 
later  handed  it  to  Lord,  and  that  with  this  money  the  land 
in  question  was  purchased.  The  evidence  is  not  contro- 
verted that  Lord,  in  the  latter  part  of  July,  at  the  time  the 
deed  in  question  was  executed  to  Miss  Reed,  paid  the  pur- 
chase price  for  the  land  in  Waukegan,  taking  the  $7500  in 
currency  from  his  pocket  and  handing  it  to  the  grantor's 
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agent,  and  that  Miss  Reed  was  not  present  at  the  transac- 
tion.   Lord  attended  to  practically  all  of  the  details  of  rent- 
ing the  farm  from  its  purchase  until  his  death  and  furnished 
and  paid  the  money  to  stock  it,  usually  stating  that  he  was 
acting  for  Miss  Reed  in  these  transactions.    The  latter  ac- 
companied Lord  two  or  three  times  on  tripes  to  the  fami 
after  the  purchase.    Lord  told  some  of  his  relatives,  after 
this  farm  was  deeded  to  Miss  Reed,  that  he  (Lord)  had  a 
farm  in  Lake  county.    The  evidence  is  also  uncontroverted 
that  Lord  visited  Miss  Reed  several  times  at  her  parents' 
home,  in  Macedon,  New  York,  where  she  introduced  him 
as  W.  F.  Adams,  her  affianced  husband.    During  the  time 
he  was  acquainted  with  Miss  Reed,  Lord's  salary  averaged 
about  $200  a  month,  and  he  was  allowed  an  expense  ac- 
count of  $133.33  P^r  TTionth,  and  also  all  his  transportation 
on  various  roads.     The  evidence  shows  that  Miss  Reed's 
father's  property  consisted  of  a  small  farm  near  Macedon, 
New  York,  of  about  forty-seven  acres,  which  was  mort- 
gaged at  the  time  Lord  became  acquainted  with  Miss  Reed. 
Miss  Reed  testified  that  Lord  gave  her  $636,  which  she 
used  in  paying  oflf  this  mortgage.     Her  salary  during  the 
time  she  knew  Lord  ranged  from  $32  to  $85  per  month. 
Mrs.  Lord  testified  she  did  not  know  that  Lord  was  dissat- 
isfied with  his  home  life;    that  he  was  home  practically 
every  evening  the  last  few  years,  when  in  the  city;   that 
when  he  last  left  home,  in  September,  1906,  he  told  her  he 
was  going  to  Cincinnati  on  business;   that  he  kissed  them 
all  that  morning  and  bade  them  good  by,  and  the  next 
she  heard  about  him  was  a  telegram  from  Miss  Reed  from 
Macedon  a  few  days  later,  saying:    "Will  is  very  sick  here; 
dangerously  ill;  come  at  once."    Mrs.  Lord  took  the  after- 
noon train,  reaching  Macedon  the  following  day,  and  found 
that  her  husband  had  passed  away  during  the  night.    There 
is  evidence  in  the  record  tending  to  show  that  Miss  Reed's 
parents  did  not  know  Lord's  real  name,  or  that  he  was  a 
married  man,  until  the  day  he  died  at  their  home.     He 
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had  been  visiting  Miss  Reed  for  about  two  days  before  his 
death.  The  only  property  that  he  left,  outside  of  his  al- 
leged interest  in  the  land  in  question,  was  $2800.83  depos- 
ited in  a  bank  in  Chicago  and  two  insurance  policies  of 
$2000  each,  payable  to  his  wife. 

Appellees  contend  that  on  the  facts  shown  in  this  record 
it  must  be  held  that  Miss  Reed  exercised  such  undue  influ- 
ence over  William  F.  Lord  as  to  deprive  him  of  his  own 
volition  and  free  agency  at  the  time  he  purchased  the  farm 
and  had  the  deed  made  to  Genevieve  Reed;  that  the  cir- 
cumstantial evidence  in  this  record  shows  that  illicit  rela- 
tions existed  between  Miss  Reed  and  Lord,  and  that  when 
such  relation  is  shown  to  exist,  such  a  presumption  of  fact 
arises  as  will  sustain  the  judgment  of  the  trial  court  based 
upon  undue  influence.  The  trial  court  found  that  Gene- 
vieve Reed  was  a  woman  of  unusual  physical  charms,  and 
by  reason  of  her  arts,  artifices  and  blandishments  exercised 
great  power  over  Lord.  We  find  no  evidence  in  the  record, 
other  than  that  as  to  his  fondness  for  her  and  his  promise 
to  marry  her  when  he  obtained  a  divorce,  that  would  indi- 
cate that  she  exercised  any  undue  influence  over  him.  Di- 
rect proof  of  undue  influence  is  not  indispensable.  It  may, 
and  often  must,  be  proved  by  circumstantial  evidence.  At 
the  time  of  his  death  Lord  was  about  forty-three  years  of 
age  and  Miss  Reed  about  thirty-one.  He  was  held  in  high 
esteem  by  the  corporation  employing  him  and  was  always 
considered  a  successful  railroad  man.  He  said  at  diff'erent 
times,  to  friends,  that  Miss  Reed  was  an  expensive  luxury 
to  him.  A  letter  was  also  introduced  in  evidence,  written 
by  her  to  him  a  few  weeks  before  his  death,  in  which  slie 
asked  for  money,  stating  she  did  not  want  him  to  think  she 
was  "trying  to  bleed  him.''  There  is  no  positive  or  direct 
evidence  in  the  record  that  Lord  and  Miss  Reed  had  illicit 
relations.  The  most  that  can  be  said  from  the  evidence  is 
that  he  had  promised  to  marry  her  when  he  obtained  a  di- 
vorce; that  they  were  together  frequently  and  that  he  was 
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furnishing  her  money.  These  were  circumstances  tending 
more  or  less  strongly  to  prove  that  their  relations  were  il- 
licit. Conceding  that  such  were  their  relations,  it  does  not 
follow,  from  that  fact  alone,  that  she  exercised  such  undue 
influence  over  him  as  to  require  the  setting  aside  of  this 
deed.  In  Smith  v.  Henline,  174  111.  184,  this  court  said 
(p.  196)  :  "The  existence  of  an  illicit  relation  between  a 
deceased  testator  and  his  mistress  will  not  give  rise  to  a  pre- 
sumption of  undue  influence  as  a  matter  of  law;  but  un- 
due influence  is  more  readily  inferred  in  case  of  a  w^ill  made 
in  favor  of  a  mistress  than  in  the  case  of  a  will  in  favor 
of  a  wife.  The  existence  of  the  relation  is  a  circumstance 
to  be  considered  by  the  jury,  along  wMth  other  facts  in  the 
case."  In  Sncll  v.  IVeldon,  239  111.  279,  the  above  rule  was 
quoted  with  approval,  and  it  was  said  that  improper  rela- 
tions between  a  man  and  woman  would  be  no  reason  for 
setting  aside  a  will,  and  would  not,  of  themselves,  establish 
undue  influence.  A  doctrine  apparently  not  in  harmony 
with  that  of  this  court  has  been  laid  down  in  some  other 
jurisdictions.  (See  Hanna  v.  Wilcox,  53  Iowa,  547;  Ship- 
man  v.  Furniss,  69  Ala.  555;  Midler  v.  Buyck,  12  Mont. 
354.)  The  facts  in  each  of  those  cases,  however,  tended 
strongly  to  show  the  dominating  influence  of  the  donee  over 
the  donor  as  to  the  property  in  question.  The  g^eat  weight 
of  authority  in  other  jurisdictions  is  in  accord  with  the 
ruling  in  this  State  that  undue  influence  in  such  cases  will 
not  be  presumed  as  a  matter  of  law,  but  when  such  mere- 
tricious relation  is  shown  it  will  call  for  and  justify  a  close 
and  suspicious  scrutiny  of  the  acts  of  the  parties  as  to 
whether  the  gift  in  question  resulted  from  the  free  choice 
of  the  donor.  (Piatt  v.  EHas,  9  Am.  &  Eng.  Ann.  Cas.  780, 
and  note;  Schzmlber  v.  Rhman,  62  N.  J.  Eq.  314;  Schiu:' 
liardt  V.  Schuchardt,  62  id.  710;  In  re  Johnson's  Estate, 
1 59  Pa.  St.  630 ;  McChirc  v.  McClnre,  86  Tenn.  1 73 ;  Wat- 
ers V.  Reed,  129  Mich.  131.)  Such  an  immoral  relation, 
however  reprehensible  and  opposed  to  the  best  interests  of 
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society,  can  carry  no  presumption  of  law  that  undue  influ- 
ence has  been  exercised  in  making  a  will  or  deed.  The  bur- 
den of  proof  of  undue  influence  is  upon  those  who  assert 
it  It  must  be  made  to  appear,  either  expressly  or  by  fair 
inference  from  circumstances  proved,  that  such  influence 
was  so  exercised  as  to  dominate  and  control  the  will  of  the 
testator  or  grantor  and  cause  him  to  make  a  disposition 
of  his  property  which  he  otherwise  would  not  have  made. 
{Francis  v.  Wilkinson,  147  111.  370;  Rutherford  v.  Morris, 
Tj  id.  397;  Sears  v.  Vatighan,  230  id.  572.)  The  evidence 
in  the  record  shows  conclusively  that  William  F.  Lord  was 
a  successful  railroad  man  in  the  prime  of  life, — a  strong, 
forceful  character.  There  is  not  the  slightest  evidence,  ex- 
cept his  intimacy  with  Genevieve  Reed,  (whether  the  tes- 
timony shows  it  to  be  merely  friendly  with  the  promise  of 
future  marriage  or  whether  it  be  held  to  be  illicit,)  to  indi- 
cate that  his  will  was  dominated  or  controlled  by  hers  in 
the  purchase  of  the  farm  in  question  and  the  placing  of  the 
title  in  her  name.  On 'the  contrary,  the  evidence  indicates 
that  he  was  the  dominating  factor  in  the  negotiations  for 
and  purchase  of  the  farm  and  in  the  management  thereafter 
until  his  death.  Where  a  person  is  of  sound  mind  and 
memory,  the  fact  that  his  conduct  and  sentiments  are  con- 
trary to  good  morals  is  no  sufficient  ground,  in  itself,  for 
holding  that  his  will  or  deed  should  be  set  aside.  (IVickes 
v.  W  olden,  228  111.  56;  Sncll  v.  IV  eld  on,  supra.)  The  cir- 
cuit court  erred  in  setting  aside  the  deed  in  question  because 
of  undue  influence  exercised  by  appellant,  Genevieve  Reed, 
over  William  F.  Lord. 

It  is  further  insisted  by  appellees  that  under  the  facts 
connected  with  the  purchase  of  this  land  Genevieve  Reed 
holds  the  title  under  a  resulting  trust  in  favor  of  the  heirs 
of  William  F.  Lord,  deceased.  This  court  has  frequently 
stated  that  where  the  purchase  money  of  land  is  paid  by 
one  person  and  the  title  thereby  purchased  is  conveyed  to 
another  person,  the  law  construes  such  facts  as  constitut- 
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ing  a  resulting  trust.  This  trust  arises,  not  from  a  contract 
or  agreement  of  the  parties,  but  from  their  acts.  Such 
trusts  may  be  established  by  parol  evidence.  (Brennaman  v. 
Schell,  212  111.  356,  and  cases  cited.)  The  resulting  trust 
arises,  if  at  all,  the  instant  the  legal  estate  is  taken  and  the 
legal  title  vests.  No  payment  made  will  create  a  resulting 
trust,  unless  at  the  moment  the  title  passes  the  trust  results 
from  the  transaction  itself.  {Strong  v.  Messing  or,  148  111. 
431;  Reed  v.  Reed,  135  id.  482.)  The  payment  of  the 
consideration  merely  raises  a  prima  facie  presumption  in 
favor  of  the  resulting  trust.  It  may  be  shown  by  parol 
evidence,  to  rebut  this  presumption,  that  it  was  the  inten- 
tion of  the  parties  that  the  grantee  should  take  the  beneficial 
interest.  (15  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1136, 
1 1 76;  I  Perry  on  Trusts, — 5th  ed. — sec.  139;  Lewin  on 
Trusts, — nth  ed. — 185;  3  Pomeroy's  Eq.  Jur.  sec.  1040, 
and  cases  cited;  Picklcr  v.  Pickler,  180  111.  168;  Goeh  v. 
Goeh,  157  id.  33.)  The  intention  on  the  part  of  the  payor 
that  the  grantee  should  take  the  beneficial  interest  may  be 
proved  not  only  by  express  declarations,  but  by  the  cir- 
cumstances surrounding  the  transaction.  (15  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 1137,  and  cases  there  cited.)  It 
has  been  held  that  the  evidence  to  rebut  need  not  be  as 
strong  as  the  evidence  to  create  a  resulting  trust.  (Lewin 
on  Trusts, — nth  ed. — 185,  and  cases  cited.)  From  the 
evidence  in  this  record  it  is  uncontroverted  that  $2500  of 
the  purchase  price  of  the  land  here  in  question  was  given 
by  Lord  to  Miss  Reed  at  various  periods,  varying  from  sev- 
eral months  to  years,  before  the  purchase  of  this  land. 
Under  the'  authorities  no  resulting  trust  would  arise,  by  im- 
plication of  law,  as  to  this  portion  of  the  purchase  money. 
Miss  Reed  also  testified  that  the  balance  of  the  purchase 
price,  $5000,  was  a  gift  to  her  from  Lord  the  day  the  land 
was  purchased.  There  is  no  direct  evidence  in  the  record 
contradicting  this.     Her  testimony  on  this  question  is  in 
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harmony  with  the  uncontroverted  testimony  as  to  Lord's  re- 
lations with  her  and  his  negotiations  for  the  purchase  and 
control  of  this  farm.  Appellees  called  Miss  Reed  as  their 
witness.  All  of  her  testimony,  whether  favorable  or  un- 
favorable to  the  appellees,  must  receive  equal  consideration 
from  the  court.  {Sawyer  v.  Moyer,  109  111.  461.)  The 
declarations  of  Lord,  testified  to  by  various  persons,  that 
the  farm  belonged  to  him,  were  self-serving.  They  might 
be  used  against  him,  but  not  in  his  favor  or  that  of  his 
privies  unless  made  at  the  time  of  the  purchase,  so  as  to 
form  a  part  of  the  res  gestce.  (C order  v.  C order,  124  111. 
229;  15  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 11 73,  and 
cases  cited.)  The  burden  of  proof  is  upon  the  person  seek- 
ing to  establish  the  trust,  and  the  evidence  must  be  clear, 
strong,  unequivocal  and  unmistakable,  and  establish  the  fact 
of  the  payment  by  the  alleged  beneficiary  beyond  a  doubt. 
I  Pomcroy's  Eq.  Jur. — 3d  ed. — sec.  1040;  VanBiiskirk  v. 
VanBiiskirk,  148  111.  9;  Jacksomnlle  Nat.  Bank  v.  Beesley, 
159  id.  120;   Wells  V.  Messenger,  249  id.  72. 

It  is  contended  by  the  appellees  that  the  circumstances 
shown  on  this  record  indicate  that  Lord  bought  this  prop- 
erty and  put  it  in  the  name  of  Miss  Reed  intending  there- 
after to  obtain  a  divorce  from  his  wife  and  marry  Miss  Reed 
and  thus  defeat  Mrs.  Lord's  dower  interest.  No  witnesses 
testified  to  any  declaration  made  by  either  Lord  or  Miss 
Reed  that  would  justify  any  such  inference. 

We  are  compelled  to  hold  that  the  evidence  in  this  rec-. 
ord  does  not  establish  a  resulting  trust  in  favor  of  appellees. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  harmony  with 
the  rules  of  law  herein  stated,  j^^^,,,,^  ^^  remanded. 
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The  City  of  Chicago,  Defendant  in  Error,  vs.  James 

Williams,  Plaintiff  in  Error. 

Opinion  filed  April  i8,  ipi2 — Rehearing  denied  June  12,  1912, 

1.  Actions  and  defenses — a  suit  to  recover  penalty  for  viola- 
tion of  ordinance  is  a  civil  suit.  A  suit  by  a  city  or  village  to  re- 
cover a  penalty  for  violation  of  an  ordinance  is  a  civil  suit,  to 
which  rules  governing  criminal  procedure  do  not  apply,  and  such 
suit  may  be  commenced  by  summons  or  by  a  sworn  complaint,  upon 
which  a  warrant  may  issue  for  the  arrest  of  the  party  charged. 

2.  Same — purpose  of  requiring  sworn  complaint  before  issuing 
tvarrant.  The  purpose  of  requiring  a  sworn  complaint  before  a 
warrant  can  issue  for  the  arrest  of  a  party  charged  with  the  vio- 
lation of  an  ordinance  is  to  preserye  the  constitufional  rights  of 
the  accused  guaranteed  by  section  6  of  the  bill  of  rights,  as  no  war- 
rant can  issue  under  such  provision  until  an  affidavit  has  been  filed. 

3.  Same — after  arrest  of  party  charged  with  violation  of  an 
ordinance  the  procedure  is  civil  in  character.  Where  a  suit  by  a 
city  to  recover  a  penalty  for  violation  of  an  ordinance  is  begun 
by  arresting  the  defendant  on  a  warrant,  the  procedure  after  the 
defendant  is  brought  into  court  is  purely  civil  in  character,  as  the 
purpose  of  the  arrest  is  to  obtain  jurisdiction  of  the  person  of  the 
defendant  and  prevent  his  escape. 

4.  Pleading — motion  to  quash  complaint  is  not  a  proper  rem- 
edy. If  the  sworn  complaint  upon  which  a  warrant  was  issued  to 
bring  the  defendant  into  court  in  a  suit  by  the  city  in  the  munici- 
pal court  of  Chicago  to  recover  a  penalty  for  violation  of  an  ordi- 
nance is  not  sufficiently  specific,  the  defendant's  remedy  is  not  by 
a  motion  to  quash  but  by  a  motion  for  a  rule  for  a  more  specific 
statement  of  the  plaintiff's  claim,  as  in  other  cases  of  the  fourth 
and  fifth  classes  under  the  Municipal  Court  act. 

5..  Same — when  complaint  is  not  indefinite  and  uncertain.  A 
sworn  complaint  charging  that  the  defendant  in  a  suit  to  recover 
a  penalty  for  violating  an  ordinance  was  connected  "with  the 
management  or  operations  of  the  place  or  premises,  *  ♦  ♦  which 
said  place  or  premises  were  then  and  there  kept  for  the  purpose  of 
permitting  persons  to  gamble  or  game  for  money,"  etc.,  is  not 
subject  to  the  criticism  that  it  is  indefinite  and  uncertain,  in  that 
it  charges  different  offenses  in  the  disjunctive. 

6.  Constitutional  law — the  constitutional  amendment  permits 
special  practice  and  procedure  in  the  municipal  court  of  Chicago. 
Section  29  of  article  6  of  the  constitution,  requiring  all  laws  relat- 
ing to  courts  to  be  general  and  of  uniform  operation,  etc.,  has  been 
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amended  by  section  34  of  article  4  so  as  to  permit  the  creation  of 
the  municipal  court  of  Chicago  and  to  prescribe  the  jurisdiction, 
practice  and  procedure  in  such  court. 

7.  Same — provision  of  Municipal  Court  act  relating  to  judicial 
notice  of  ordinances  is  not  invalid.  Section  54  of  the  Municipal 
Court  act,  requiring  that  court  to  take  judicial  notice  of  the  ordi- 
nances of  the  city  of  Chicago,  etc.,  relates  to  the  procedure  in 
such  court,  and  the  fact  that  it  does  not  require  an  appellate  tri- 
bunal to  take  judicial  notice  of  such  ordinances  is  not  ground  for 
holding  it  invalid,  as  applied  to  the  municipal  court,  as  being  in 
violation  of  section  29  of  article  6  of  the  constitution. 

8.  Same — provision  of  police  ordinance  authorising  the  work- 
ing out  of  fine  not  uficonstitutional.  The  thirteenth  amendment  to 
the  Federal  constitution,  which  abolishes  slavery  and  involuntary 
servitude  except  for  crimes  of  which  the  party  has  been  duly  con- 
victed, does  not  apply  to  the  working  out  of  a  fine  for  the  viola- 
tion of  an  ordinance,  which  is  a  police  regulation. 

9.  Appeals  and  errors — when  question  of  method  of  bringing 
ordinance  to  attention  of  appellate  tribunal  is  not  involved.  The 
question  of  the  method  of  bringing  to  the  attention  of  an  appel- 
late tribunal  an  ordinance  which  was  taken  judicial  notice  of  by 
the  municipal  court  of  Chicago  under  section  54  of  the  Municipal 
Court  act  is  not  involved  upon  a  writ  of  error  to  review  a  record 
which  admits  that  there  was  an  ordinance  prohibiting  the  oftense 
charged  against  plaintiff  in  error  and  that  he  violated  the  same. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting. 

Writ  gi^  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Sheridan  E.  Fry,  Judge,  presiding. 

Edward  H.  Morris,  and  Louis  Greenberg,  for  plain- 
tiff in  error. 

WiLUAM  H.  Sexton,  Corporation  Counsel,  and  James 
S.  McInerney,  City  Prosecutor,  (Edwin  J.  Raber,  and 
Henry  A.  Berger,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  VickeRS  delivered  the  opinion  of  the  court : 

James  Williams  was  found  guilty,  by  the  verdict  of  a 
jury  in  the  municipal  court,  of  violating  section  982  of  the 
ordinances  of  the  city  of  Chicago  and  a  fine  of  $100  was 
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assessed  against  him.  A  motion  in  arrest  of  judgment  was 
overruled,  and  the  court  ordered  that  the  defendant,  in  de- 
fault of  paying  the  fine,  work  the  same  out,  under  the  di- 
rection of  the  superintendent  of  the  house  of  correction,  at 
the  rate  of  fifty  cents  per  day  for  each  day's  work,  the  term 
of  imprisonment  not  to  exceed  six  months.  The  defend- 
ant has  sued  out  a  writ  of  error  from  this  court  and  in- 
sists that  the  judgment  should  be  reversed  for  the  follow- 
ing reasons :  ( i )  Because  the  court  erred  in  overruling  a 
motion  to  quash  the  complaint;  (2)  because  section  54  of 
the  Municipal  Court  act,  which  authorizes  the  municipal 
courts  of  Chicago  to  take  judicial  notice  of  all  general  ordi- 
nances of  the  city,  is  unconstitutional;  (3)  it  is  alleged 
that  the  ordinances  requiring  persons,  in  default  of  the  pay- 
ment of  fines  for  violations  of  the  city  ordinances,  to  work 
the  same  out  are  unconstitutional  and  void  under  the  thir- 
teenth amendment  to  the  Federal  constitution.  These  as- 
signments of  error  will  be  considered  in  the  order  in  which 
they  are  stated  above. 

First — The  proceeding  against  the  plaintiff  in  error  was 
commenced  by  filing  a  complaint,  under  oath,  in  the  mu- 
nicipal court,  which  set  forth  that  *^]B,mes  Williams,  late 
of  the  city  of  Chicago,  on  the  8th  day  of  November,  A.  D. 
191 1,  at  the  city  of  Chicago,  aforesaid,  was  then  and  there 
connected  with  the  management  or  operations  of  the  place 
or  premises  known  as  No.  724  South  Wabash  avenue,  in 
the  city  of  Chicago,  which  said  place  or  premises  were  then 
and  there  kept  for  the  purpose  of  permitting  persons  to 
gamble  or  game  for  money  or  other  valuable  things,  in 
violation  of  section  982  of  the  Chicago  code  of  191 1;  af- 
fiant further  says  that  affiant  has  reasonable  grounds  to 
believe  that  the  said  James  Williams  will  escape  unless  ar- 
rested; that  said  James  Williams  is  not  a  resident  of  the 
city  of  Chicago  but  is  only  temporarily  in  said  city  and  is 
about  to  depart  the  same."  A  warrant  was  issued  upon 
this  complaint  and  the  plaintiff  in  error  was  arrested  and 
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brought  before  the  court,  and  before  the  trial  was  entered 
upon  he  made  his  motion  to  quash  the  complaint,  and  speci- 
fied nine  objections  thereto.  The  only  objection  relied  on 
by.  plaintiff  in  error  in  his  brief  in  this  court  is  that  the 
complaint  is  indefinite  and  uncertain,  in  that  different  of- 
fenses are  charged  in  the  complaint  in  the  disjunctive, — that 
is  to  say,  the  word  "or"  is  used  several  times  in  the  com- 
plaint where  the  word  "and"  should  have  been  employed. 
Plaintiff  in  error  is  apparently  under  a  misapprehension  as 
to  the  purpose  of  a  complaint  in  proceedings  of  this  char- 
acter. A  suit  by  a  city  or  village  to  recover  a  penalty  for 
the  violation  of  an  ordinance  is  a  civil  suit  and  the  rules 
applicable  to  criminal  procedure  have  no  application  there- 
to. (City  of  Chicago  v.  Knobel,  232  111.  112,  and  cases 
there  cited.)  Such  suit  may  properly  be  commenced,  like 
any  other  suit,  by  a  summons.  (Municipal  Court  act, 
sec.  49.)  Such  suit  may  also  be  commenced  by  complaint 
under  oath,  upon  which  a  warrant  may  issue  for  the  ar- 
rest of  the  party  charged.  The  primary  purpose  of  re- 
quiring a  complaint  to  be  sworn  to  before  the  party  charged 
is  arrested  is  to  preserve  the  constitutional  rights  of  the 
accused  person  guaranteed  by  section  6  of  the  bill  of  rights, 
which  provides  that  "no  warrant  shall  issue  without  prob- 
able cause,  supported  by  affidavit,  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized."  Under  this  provision  of  the  constitution  a  war- 
rant for  the  arrest  cannot  properly  issue  until  an  affidavit 
has  been  filed.  When  the  defendant  is  brought  before  the 
court  upon  a  warrant  the  procedure  thereafter  is  purely 
civil  in  its  character  and  is  not  any  different  from  a  like 
proceeding  commenced  by  summons.  The  purpose  of  the 
arrest  is  a  means  of  obtaining  jurisdiction  of  the  person  of 
the  defendant  and  to  prevent  his  possible  escape.  The  com- 
plaint may  stand  as  a  statement  of  the  plaintiff's  claim.  If 
it  is  not  sufficiently  certain  and  the  defendant  desires  a 
more  specific  statement,  his  remedy  is  not  by  motion  to 
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quash  but  by  a  motion  for  a  rule  for  a  more  specific  state- 
ment, as  in  other  cases  of  the  fourth  and  fifth  class  under 
the  Municipal  Court  act.  Even  if  the  complaint  was  de- 
fective, the  motion  to  quash  was  not  the  proper  manner  of 
reaching  the  defect.  An  examination  of  the  complaint, 
however,  leads  us  to  the  conclusion  that  the  criticism  made 
upon  it  could  not  be  sustained  in  any  event.  The  court 
did  not  err  in  overruling  the  motion  to  quash  the  complaint. 
Second — Section  54  of  the  Municipal  Court  act  pro- 
vides that  the  municipal  court  shall  take  judicial  notice  of 
all  matters  of  which  courts  of  general  jurisdiction  of  the 
State  are  required  to  take  judicial  notice,  and  also  of  the 
following:  "All  general  ordinances  of  the  city  of  Chicago 
and  all  general  ordinances  of  every  municipal  corporation 
situated  in  whole  or  in  part  within  the  limits  of  the  city  of 
Chicago."  Plaintiff  in  error  insists  that  this  statute  is  un- 
constitutional because  it  violates  section  29  of  article  6  of 
the  constitution  of  1870,  which  provides  that  all  laws  re- 
lating to  courts  shall  be  general  and  of  uniform  operation, 
and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  and  the  force  and  effect  of  the  process, 
judgments  and  decrees  of  such  courts,  severally,  shall  be 
uniform.  This  section  of  the  constitution  has  been  amended 
by  section  34  of  article  4  so  as  to  permit  special  legislation 
applicable  only  to  the  municipal  court  of  Chicago.  This 
court  has  held  that  under  the  amendment  to  the  constitution 
adopted  in  1904  the  legislature  was  authorized  to  create  a 
municipal, court  in  and  for  the  city  of  Chicago  and  to  pre- 
scribe the  jurisdiction,  practice  and  procedure  in  such  court. 
(Morton  v.  Pttsey,  237  111.  26;  People  v.  Cosmopolitan  Ins. 
Co.  246  id.  442 ;  Lassers  v.  North-German  Steamship  Co. 
244  id.  570.)  The  section  of  the  Municipal  Court  act  in 
question  relating  to  the  matters  of  which  that  court  may 
take  judicial  notice  is  essentially  a  part  of  the  procedure  of 
such  courts.     "Judicial  notice'*  is  a  term  used  to  express 
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the  duty  or  power  of  the  court  to  accept,  for  the  purposes 
of  the  trial,  the  truth  of  certain  well  known  facts  without 
reciuiring  proof,  (i  Elliott  on  Evidence,  sec.  36.)  It  is 
also  defined  as  that  judicial  knowledge  of  a  fact  as  a  rule 
of  evidence  which  dispenses  with  the  necessity  of  offering 
proof  as  to  such  fact.  (Neville  v.  Kenney,  125  Ala.  149.^ 
No  one  can  have  a  vested  right  in  the  rules  of  evidence, 
and  it  is  within  the  power  of  the  legislature  to  change  such 
rules.  This  is  conceded  by  plaintiff  in  error,  by  implica- 
tion at  least,  since  his  only  complaint  is  that  the  law  in 
question,  which  changes  the  rules  of  evidence  in  the  mu- 
nicipal court,  is  not  a  general  law.  If  this  record  presented 
any  question  which  required  this  court  to  inspect  the  ordi- 
nance itself,  the  question  then  would  be  presented  as  to  the 
proper  manner  of  bringing  the  ordinance  before  this  court. 
But  that  question  is  not  presented  by  this  record.  It  is,  in 
fact,  conceded  that  there  was  an  ordinance  in  the  city  of 
Chicago  prohibiting  the  offense  charged  against  plaintiff  in 
error  and  that  plaintiff  in  error  violated  said  ordinance. 
With  these  facts  admitted  on  the  record  we  have  no  occa- 
sion to  examine  the  ordinance,  and  hence  there  is  no  neces- 
sity for  us  to  determine  whether  we  would  judicially  take 
notice  of  it  or  whether  it  would  have  to  be  brought  to  our 
attention  by  some  other  method.  The  fact  that  the  statute 
in  question  does  not  require  the  appellate  tribunal  to  take 
judicial  notice  of  the  ordinance  is  no  reason  why  the  act 
is  invalid  as  applied  to  the  municipal  court,  (i  Elliott  on 
Evidence,  sec.  37,  and  cases  there  cited.)  Section  54  of 
the  Municipal  Court  act  is  not  invalid  in  the  respect  com- 
plained of. 

Third — ^The  plaintiff  in  error  contends  that  the  provision 
of  the  ordinances  authorizing  the  court  to  require  him  to 
work  out  his  fine  is  in  violation  of  the  thirteenth  amend- 
ment to  the  Federal  constitution,  which  abolishes  slavery 
and  involuntary  servitude  except  for  crimes  of  which  the 
party  has  been  duly  convicted.    The  argument  of  plaintiff  in 
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error  is  that  the  violation  of  a  municipal  ordinance  is  not 
a  crime,  and  that  to  condemn  him  to  work  out  such  fine  is 
involuntary  servitude  within  the  meaning  of  the  thirteenth 
amendment  to  the  Federal  constitution.  This  question  has 
been  determined  adversely  to  plaintiff  in  error's  contention 
by  numerous  decisions.  (Pearson  v.  Wimbush,  124  Ga. 
701 ;  People  v.  Hanrahan,  75  Mich.  619.)  The  inhibitions 
of  the  Federal  constitution  and  Federal  statutes  have  never 
been  regarded  as  embracing  police  regulations.  These  are 
matters  exclusively  for  the  States.  The  ordinance  which 
plaintiff  in  error  is  charged  with  violating  is  a  police  regu- 
lation, and  therefore  its  enforcement  is  not  a  violation  of 
the  Federal  constitution. 

The  judgment  of  the  municipal  court  is  affirmed. 

Judgment  affirmed. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting: 

The  constitution  provides  that  the  powers,  proceedings 
and  practice  of  all  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  shall  be  uniform, — and  this  in- 
cludes everything  comprehended  by  the  term  "procedure.'' 
Section  34  of  article  4  provides  that  in  case  the  General 
Assembly  shall  create  municipal  courts  in  the  city  of  Chi- 
cago, the  "jurisdiction  and  practice"  of  the  said  municipal 
courts  shall  be  such  as  the  General  Assembly  shall  pre- 
scribe. Under  this  provision  the  practice  in  the  municipal 
court  of  Chicago  need  not  be  uniform  with  the  practice  in 
other  courts  of  the  same  class  or  grade.  But  rules  of  evi- 
dence are  not  included  in  the  term  "practice."  In  Bishop 
on  Criminal  Procedure  (vol.  i,  sec.  2,)  "practice"  is  de- 
fined as  follows :  "The  word  means  those  legal  rules  which 
direct  the  course  of  proceeding  to  bring  parties  into  the 
court  and  the  course  of  the  court  after  they  are  brought 
in."  And  defining  "procedure"  the  author  says:  "The 
term  'procedure'  is  so  broad  in  its  signification  that  it  is 
seldom  employed  in  our  books  as  a  term  of  art.    It  includes 


Jn«,  '12.]         City  of  Chicago  v.  Williams.  367 

in  its  meaning  whatever  is  embraced  in  the  three  technical 
terms,  'pleading/  'evidence'  and  'practice.' "  These  defini- 
tions were  quoted  and  approved  by  the  Supreme  Court  of 
the  United  States  in  Kring  v.  Missouri,  107  U.  S.  221,  and 
they  correspond  with  the  definitions  given  in  dictionaries 
and  leg^al  works.  In  FlciscJnnan  v.  Walker,  91  111.  318, 
this  court  quoted  the  definitions  of  the  word  "practice" 
given  by  Bouvier,  as  "the  form,  manner  and  order  of  con- 
ducting and  carrying  on  suits  or  prosecutions  in  the  courts 
through  their  various  stages,  according  to  the  principles 
of  law  and  the  rules  laid  down  by  the  respective  courts." 
Bouvier  also  says  that  the  term  "practice"  may  include 
pleading,  but  is  usually  employed  as  excluding  both  plead- 
ing and  evidence.  Practice  relates  to  the  form,  manner  and 
order  in  which  legal  proceedings  are  had  and  conducted. 
It  is  that  branch  of  the  law  which  regulates  the  formal 
steps  in  an  action  or  proceeding  in  court.  (Anderson's  Law 
Diet.;  6  Words  and  Phrases,  5485;  22  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 1160;  31  Cyc.  11 53.)  As  stated  by 
Bouvier,  the  word  "practice"  is  usually  employed  as  ex- 
cluding pleading,  and  works  relating  to  those  branches  of 
procedure  are  generally  entitled  "Works  of  pleading  and 
practice;"  but  the  term  may  include  pleading,  and  we 
have  given  it  that  meaning  with  regard  to  the  municipal 
court,  but  it  does  not  embrace  the  whole  field  of  proced- 
ure and  cannot  include  rules  of  evidence,  which  are  never 
treated  of  as  within  the  scope  of  the  term.  Procedure  is 
a  broader  term  than  practice,  and  includes  rules  of  evidence. 
(6  Words  and  Phrases,  5631;  23  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — 154;  32  Cyc.  405.)  The  constitution  per- 
mits a  different  practice  in  the  municipal  court  from  that 
of  other  courts  of  the  same  class  or  grade  but  does  not 
authorize  different  rules  of  evidence  in  that  court,  and 
such  a  provision  is  prohibited. 
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The  White  Walnut  Coal  Company,  Defendant  in  Er- 
ror, vs.  The  Crescent  Coal  and  Mining  Company, 
Plaintiff  in  Error. 

Opinion  filed  April  i8,  Ipi2 — Rehearing  denied  June  12,  ipT2. 

1.  Appeals  and  errors — judgment  of  Appellate  Court  settles 
question  whether  vendee  was  in  default.  The  judgment  of  the 
Appellate  Court  approving  the  verdict  of  the  jury  in  an  action 
by  the  vendor  for  damages  for  breach  of  a  contract  of  sale  settles 
the  question  whether  the  defendant  was  justified  in  rescinding  the 
contract  upon  the  ground  that  the  commodity  delivered  was  not 
up  to  the  standard  of  the  sample  submitted  by  the  vendor. 

2.  Same — objections  not  urged  in  Appellate  Court  are  waived. 
Where  the  only  objection  made  in  the  Appellate  Court  to  an  in- 
struction is  that  it  does  not  state  the  correct  measure  of  damages 
applicable  to  the  case,  other  specific  objections  to  the  instruction 
are  waived  and  cannot  be  raised  in  tlie  Supreme  Court. 

3.  Sales — right  of  vendor  to  re-sell  goods  after  vendee  refuses 
to  accept  them.  Where  a  vendee  of  goods  sold  at  a  specified  price 
refuses  to  take  and  pay  for  them,  the  vendor  may,  after  giving 
notice  to  the  vendee,  proceed  to  sell  the  goods  to  the  best  ad- 
vantage and  may  recover  from  the  vendee  the  difference  between 
the  net  amount  realized  and  the  contract  price;  but  in  such  case 
the  vendor  takes  the  position  of  agent  for  the  vendee  and  must 
use  diligence  and  fidelity  in  re-selling  the  goods. 

4.  Same — vendor  is  not  bound  to  re-sell  goods  at  place  of  de- 
livery specified  in  contract.  Where  the  vendor  elects  to  re-sell  the 
goods  after  notice  that  the  vendee  will  accept  no  further  ship- 
ments, he  is  bound  to  use  reasonable  diligence  to  sell  the  goods 
at  the  best  price  obtainable;  but  in  the  exercise  of  his  discretion 
in  selecting  a  market  the  vendor  is  not  bound  to  re-sell  at  the 
place  of  delivery  fixed  by  the  contract,  although  he  may  do  so  if 
he  deems  that  market  the  most  advantageous.  (Rocbling's  Sons' 
Co.  V.  Lock  Stitch  Fence  Co.  130  111.  660,  and  Penn  Plate  Glass 
Co.  V.  Rice  Co.  216  id.  567,  distinguished.) 

5.  Same — effect  of  re-sale  in  good  faith  is  to  liquidate  the  dam- 
ages. Where  the  vendee  has  refused  to  accept  further  shipments 
under  the  contract  and  the  vendor,  after  notice  to  the  vendee,  re- 
sells the  goods,  the  effect  of  the  re-sale,  if  made  in  good  faith  and 
with  due  diligence  to  secure  the  best  price  obtainable,  is  to  liqui- 
date the  damages,  and  the  vendor  may  recover  from  the  vendee 
the  loss  represented  by  the  difference  between  the  contract  price 
and  the  net  amount  realized  from  the  re-sale. 
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6.  Same — rule  as  to  measure  of  damages  in  case  of  re-sale  is 
not  limited  to  goods  already  produced.  The  rule  concerning  the 
measure  of  damages  where  the  vendor  elects  to  re-sell  a  commod- 
ity rejected  by  the  vendee  is  not  limited  to  contracts  for  the  sale 
of  a  commodity  already  produced  or  manufactured  ready  for  de- 
livery, but  applies  also  to  executory  contracts  where  the  commod- 
ity is  produced  after  notice  of  non-acceptance  by  the  vendee,  such 
as  a  contract  for  the  delivery  of  a  certain  number  of  tons  of  coal 
screenings  per  month  up  to  a  specified  date. 

7.  Instructions — when  giving  of  an  improper  instruction  is 
harmless.  If  the  jury,  under  the  facts  found  by  it  and  approved 
by  the  Appellate  Court;  has  applied  the  correct  measure  of  dam- 
ages as  laid  down  in  the  plaintiff's  instruction,  the  fact  that  the 
court,  in  attempting  to  modify  an  instruction  offered  by  the  de- 
fendants stating  an  incorrect  rule,  renders  it  unintelligible  and 
contradictory  of  itself  and  the  correct  instruction,  and  gives  it  as 
modified,  is  not  ground  for  reversal. 

Cartwright,  Hand  and  Dunn,  JJ.,  dissenting. 

Writ  op  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — ^heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Richard  S.  Tut- 
Hii^L,  Judge,  presiding. 

Ullmann,  Hoag  &  Davidson,  and  Guhrin,  Gal- 
lagher &  Barrett,  (Parker  H.  Hoag,  and  M.  F.  Gal- 
lagher, of  counsel,)  for  plaintiff  in  error. 

Tenney,  Coffeen,  Harding  &  Sherman,  for  defend- 
ant in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  White  Walnut  Coal  Company  is  a  corporation  en- 
gaged in  mining  and  selling  coal,  its  mines  and  place  of 
business  being  located  at  Pinckneyville,  Perry  county,  Illi- 
nois. The  Crescent  Coal  and  Mining  Company  is  a  cor- 
poration engaged  in  buying  and  selling  coal,  located  in 
Chicago,  Cook  county,  Illinois.  On  May  4,  1905,  the  fol- 
lowing contract  was  entered  into  between  said  companies : 
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"This  contract,  made  by  and  between  the  Crescent  Coal  and 
Mining  Company,  of  Chicago,  Illinois,  party  of  the  first  part,  and 
the  White  Walnut  Coal  Company,  of  Pinckneyville,  Illinois,  party 
of  the  second  part: 

"Witnesseth — The  party  of  the  second  part  hereby  agrees  to 
load  at  its  Pinckneyville  mines  a  minimum  of  five  thousand  (5000) 
and  maximum  of  seven  thousand  (7000)  tons  per  month,  until 
April  I,  1906,  of  standard  screenings,  containing  nut,  pea  and  slack 
as  per  sample  shipped  for  test,  and  deliver  the  same  to  the  party 
of  the  first  part,  f.o.b.  cars  Illinois  Central  tracks  at  Chicago,  for 
one  dollar  and  thirty-two  and  one-half  cents  ($1.32 J4)  per  ton  of 
2000  pounds,  with  the  understanding  that  if  there  is  any  reduction 
in  the  freight  rate  there  will  be  a  corresponding  reduction  in  the 
price. 

"The  party  of  the  first  part  hereby  agrees  to  accept  the  coal  as 
above  stated  and  to  pay  for  the  same  on  the  20th  of  each  month 
following  shipments,  mine  weights  to  govern  settlement. 

"It  is  further  agreed  and  understood  that  the  second  party  will 
not  be  required  to  furnish  the  said  coal  in  case  of  strikes,  break- 
downs or  other  causes  beyond  its  control. 

"Signed  in  duplicate  this  4th  day  of  May,  1905." 

The  White  Walnut  Coal  Company  brought  an  action  of 
assumpsit  against  the  Crescent  Coal  and  Mining  Company, 
in  the  circuit  court  of  Cook  coimty,  to  recover  damages  for 
an  alleged  violation  of  said  contract,  resulting  from  the  re- 
fusal of  the  Crescent  Coal  and  Mining  Company  to  receive 
and  pay  for  a  portion  of  the  screenings  which  the  plaintiff 
was  ready  and  willing  to  deliver  under  said  contract.  A 
jury  trial  resulted  in  a  verdict,  upon  which  judgment  w^as 
afterwards  rendered  in  favor  of  the  plaintiff  below,  for 
$10,638.90.  The  judgment  having  been  affirmed  by  the 
Branch  Appellate  Court  for  the  First  District,  the  record 
has  been  brought  to  this  court  for  further  review  by  writ 
of  certiorari. 

The  facts,  in  brief,  are,  that  defendant  in  error  shipped 
27,700  tons  of  screenings  to  plaintiff  in  error  between  the 
making  of  said  contract  and  October  27,  1905,  17,910  tons 
of  which  were  accepted  and  9790  tons  rejected  on  the  al- 
leged ground  that  the  screenings  were  not  up  to  sample. 
On  October  27,  1905,  plaintiff  in  error  wrote  defendant  in 
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error  as  follows :  "Since  you  are  evidently  not  disposed  to 
give  us  merchantable  screenings,  such  as  the  sample  cars 
upon  which  we  made  our  contract,  we  have  decided  to  and 
hereby  notify  you  that  we  have  rescinded  your  contract  for 
failure  to  comply  with  same,  and  that  we  shall  hold  you 
for  all  damages  sustained  by  us  by  reason  of  such  default 
upon  your  part,  and  you  may  govern  yourselves  accord- 
ingly." On  November  3  defendant  in  error  replied  to  said 
letter  as  follows:  "Yours  of  October  27  received.  We 
must  decline  to  accept  your  order  rescinding  our  contract, 
and  we  most  emphatically  dispute  your  right  to  do  so,  for 
the  reason  that  there  is  no  occasion  for  the  same  by  any  act 
of  ours.  We  have  had  the  co?il  shipped  to  you  carefully 
inspected,  and  we  know  that  it  is  standard  and  the  same 
as  sample  submitted.  However,  as  you  refuse  to  accept  my 
screenings  under  this  contract,  it,  of  course,  would  be  idle 
for  us  to  go  through  the  form  of  shipping  the  cars  to  you 
simply  to  have  them  rejected.  We  shall,  accordingly,  dis- 
pose of  the  coal  at  the  best  price  we  can  get  in  the  market, 
and  whatever  damage  we  may  suffer  by  your  refiusal  to 
accept  it  we  shall  expect  you  to  pay  to  us."  Thereafter 
defendant  in  error  continued  to  produce  screenings  at  its 
mines  and  sold  the  same  in  Chicago,  St.  Louis  and  Minne- 
apolis. Approximately  $20,000  was  credited  to  plaintiff  in 
error's  account  as  the  net  proceeds  of  these  sales,  although 
the  screenings  w-ere  sold  much  below  the  contract  price. 
The  defendant  in  error  rendered  monthly  statements  of  the 
amount  of  shipments  and  receipts  and  advised  plaintiff  in 
error  of  the  balance  claimed  to  be  due.  The  amount  of  the 
loss  upon  the  screenings  shipped  and  sold,  after  deducting 
freights  and  commissions,  was  adopted  by  the  court  below 
as  the  correct  measure  of  the  defendant  in  error  s  damages, 
and  a  verdict  and  judgment  for  that  amount  were  ren- 
dered against  plaintiff  in  error. 

In  the   trial   court   two   questions   were   controverted. 
First,  the  making  of  the  contract  and  the  subsequent  at- 
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tempt  of  plaintiff  in  error  to  rescind  the  same  were  admitted, 
and  it  sought  to  justify  the  course  pursued  by  alleging  that 
the  screenings  shipped  under  the  contract  were  not  up  to 
sample.  This  contention  presented  a  question  of  fact,  and 
the  affirmance  of  the  judgment  by  the  Appellate  Court  set- 
tles that  question  adversely  to  the  contention  of  plaintiff  in 
error.  Second,  assuming  that  plaintiff  in  error  is  in  default, 
a  difference  of  opinion  between  the  parties  exists  as  to  the 
proper  measure  of  damages.  Defendant  in  error  contends 
that  its  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  net  amount  realized  from  a  re-sale 
of  the  screenings,  while  plaintiff  in  error  contends  that  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  of  such  screenings  in  the  city  of 
Chicago.  In  other  words,  plaintiff  in  error  contends  that 
since  Chicago  was  the  place  of  delivery  under  the  contract, 
the  right  of  the  seller  to  re-sell  the  goods  and  hold  the  pur- 
chaser for  the  loss  upon  such  re-sale  is  limited  to  the  market 
designated  as  the  place  of  delivery  in  the  contract.  On 
the  other  hand,  the  defendant  in  error  contends  that  when 
circumstances  exist  giving  the  seller  a  right  to  re-sell  the 
goods,  it  is  the  duty  of  the  seller  to  use  reasonable  care  and 
diligence  in  re-selling  and  to  secure  the  largest  net  amount 
obtainable  for  the  goods,  and  that  the  right  to  re-sell  is  not 
limited  to  the  particular  place  designated  in  the  contract  as 
the  place  of  delivery.  The  court  below  adopted  defendant 
in  error's  view  of  the  law  on  this  question  and  embodied 
that  view  in  the  following  instruction  given  to  the  jury  on 
behalf  of  defendant  in  error: 

"If  you  find,  from  the  evidence,  that  the  plaintiff  sold 
the  coal  which  it  shipped  under  the  contract  and  which  was 
not  accepted  by  the  defendant,  to  the  best  advantage  under 
the  circumstances,  then  the  measure  of  plaintiff's  damages 
is  the  difference  between  the  contract  price  of  the  coal  so 
shipped  by  plaintiff  and  the  net  amount  realized  by  plain- 
tiff from  the  sale  of  the  same." 
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The  court  modified  instruction  No.  28  asked  on  behalf 
of  plaintiff  in  error,  which  in  its  original  form  was  a  state- 
ment of  the  rule  as  to  the  measure  of  damages  as  contended 
for  by  plaintiff  in  error.  The  assignment  of  error  upon  the 
giving  of  the  instruction  above  set  out  on  behalf  of  defend- 
ant in  error  and  the  modification  of  instruction  No.  28  and 
the  giving  of  the  same  as  modified  raises  the  only  legal 
question  that  is  open  for  consideration  in  this  court. 

In  its  brief  filed  in  this  court  plaintiff  in  error  objects 
to  the  instruction  given  on  behalf  of  defendant  in  error  on 
the  ground  that  it  does  not  include  the  hypothesis  that  such 
re-sale  must  be  fair  and  must  be  made  in  good  faith  and  in 
the  mode  best  calculated  to.  produce  the  real  value  of  the 
goods,  and  omits  the  qualification  that  the  charges  for  mak- 
ing the  re-sale  were  reasonable  and  necessary,  and  also*  be- 
cause, it  is  said,  the  instruction  assumes  the  existence  of  a 
right  in  defendant  in  error  to  recover  damages.  An  ex- 
amination of  plaintiff  in  error's  brief  filed  in  this  cause  in 
the  Appellate  Court,  a  certified  copy  of  which,  on  motion 
of  defendant  in  error,  has  been  filed  in  this  court,  shows 
that  none  of  the  aforesaid  objections  were  raised  in  the 
Appellate  Court.  Under  numerous  decisions  of  this  court 
all  questions  not  raised  and  argued  in  the  Appellate  Court 
are  waived  and  cannot  be  raised  for  the  first  time  in  this 
court.  {Dunn  v.  CricMcld,  214  111.  292;  Chicago  and  Al- 
ton Railroad  Co,  v.  American  Strawboard  Co.  iqo  id.  268; 
United  Breweries  Co,  v.  O'Donnell,  221  id.  334.)  The  only 
objection  urged  against  said  instruction  in  the  Appellate 
Court  and  which  is  also  argued  here  is,  that  the  instruction 
does  not  state  the  correct  measure  of  damages  applicable  to 
the  case  and  that  said  instruction  was  in  conflict  with  in- 
struction No.  28  as  modified  and  given  on  behalf  of  plain- 
tiff in  error.  The  only  question,  therefore,  that  need  be 
considered  here  is,  whether  the  instruction  complained  of 
states  a  correct  rule  of  law  as  to  the  measure  of  damages 
under  the  situation  presented  by  this  record. 
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In  the  early  case  of  Baglcy  v.  Findlay.  82  111.  524,  this 
court  recognized  and  applied  the  rule  that  when  a  vendee 
of  goods  sold  at  a  specific  price  refuses  to  take  and  pay  for 
the  goods,  the  vendor  may,  after  giving  notice  to  the  ven- 
dee, proceed  to  sell  the  goods  to  the  best  advantage  and 
recover  from  the  vendee  the  loss  if  the  goods  fail  to  bring 
the  amount  of  the  contract  price.  In  that  case  it  was  ob- 
served that  the  vendor  in  such  case  takes  the  position  of 
an  agent  for  the  vendee  and  is  held  to  the  same  degree  of 
care,  judgment  and  fidelity  that  is  imposed  by  law  upon 
the  agent  put  in  the  custody  of  such  goods  with  instruction 
to  sell  them  to  the  best  advantage.  In  so  far  as  the  rights 
of  the  vendor  to  re-sell  and  his  duty  to  use  diligence  and 
fidelity  in  conducting  the  sale  are  concerned,  there  appears 
to  bfe  no  difference  between  a  re-sale  where  the  purchaser 
refuses  to  accept  the  goods  and  pay  for  them,  and  the  case 
of  a  vendor  who,  owing  to  the  insolvency  of  the  vendee,  in 
the  exercise  of  his  right  of  stoppage  in  transitu,  re-possesses 
himself  of  the  goods  and  after  notice  to  the  vendee  re-sells 
them  for  the  best  price  obtainable.  In  both  cases  the  ven- 
dee is  liable  to  the  vendor  for  the  difference  between  the 
net  amount  realized  upon  the  re-sale  and  the  contract  price. 
Mechem  on  Sales,  sec.  1622;  Shaw  v.  Lady  Ensley  Coal, 
Iron  and  Railroad  Co.  147  111.  526. 

As  we  understand  the  contention  of  plaintiff  in  error, 
the  right  -of  a  vendor  to  re-sell  the  property  contracted  to 
be  sold,  upon  the  refusal  or  inability  of  the  vendee  to  accept 
and  pay  for  the  same,  is  not  questioned  as  a  general  legal 
proposition,  but  its  contention  is  that  where  the  contract 
designates  a  particular  place  of  delivery  the  right  to  re-sell 
can  only  be  exercised  at  such  place.  If  there  were  no 
authority  on  the  subject,  sound  reason  would  seem  to  be 
against  the  limitation  sought  to  be  placed  upon  the  right 
of  rc-sale  by  plaintiff  in  error.  All  of  the  authorities  agree 
that  the  vendor  must  exercise  reasonable  diligence  to  min- 
imize his  damages  by  obtaining  the  highest  possible  price  for 
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the  goods.  This  rule  tends  to  protect  the  defaulting  vendee 
by  reducing  the  amount  of  damages  for  which  he  must  ulti- 
mately respond.  If  the  vendor  must  sell  the  goods  at  the 
place  of  delivery,  regardless  of  the  price  at  other  available 
markets,  he  has  no  choice  of  markets  and  no  opportunity 
to  exercise  his  care  and  diligence  to  secure  the  highest  price 
to  be  obtained.  Suppose,  in  the  case  at  bar,  after  plaintiflf 
in  error  refused  to  receive  and  pay  for  the  screenings  pur- 
chased, such  screenings  would  have  brought  only  ten  cents 
per  ton,  net,  in  the  Chicago  market,,  and  the  same  screenings 
would  have  sold  for  fifty  cents  per  ton,  net,  in  St.  Louis. 
It  would  be  as  unjust  as  it  is  unreasonable  to  hold  that  de- 
fendant in  error  would  be  compelled  to  sell  such  screenings 
in  Chicago,  thereby  increasing  the  damages  plaintiff  in  er- 
ror would  have  to  pay,  when  it  was  known  to  defendant  in 
error  a  more  advantageous  sale  could  be  made  in  St.  Louis. 
Such  a  rule,  if  applied  generally,  would  often  work  a  great 
hardship  upon  the  unfortunate  vendee  without  any  cor- 
responding advantage  to  the  vendor. 

The  question  under  consideration  is  not,  however,  a  new 
one  but  has  received  the  consideration  of  courts  and  text 
writers,  and  the  authorities  are  practically  uniform  that  the 
vendor  is  not  bound  to  re-sell  at  the  contract  place  of  de- 
livery or  within  the  contract  time  for  delivery.  (35  Cyc. 
524;  Mechem  on  Sales,  sec.  1638.)  In  the  section  cited 
above,  Mechem  says :  "With  respect  to  the  place  at  which 
the  re-sale  should  be  made,  no  hard  and  fast  rule  can  be 
laid  down.  A  particular  place  is  not  to  be  insisted  upon, 
but  good  faith  and  a  fair  and  reasonable  endeavor  to  get 
the  best  available  price  for  the  goods  are  essential.  The 
place  at  which  the  buyer  was  to  receive  the  goods  is  not 
necessarily  the  best  place  for  the  re-sale;  neither  is  the 
nearest  market,  or  even  a  market  within  the  State,  neces- 
sarily the  most  appropriate.  Regard  must  be  had  for  the 
character  of  the  goods  and  the  time,  circumstances  and 
places  that  regulate  and  control  prices."    In  support  of  the 
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text  above  quoted  numerous  authorities  are  cited.  In  the 
cases  of  North  Georgia  Milling  Co,  v.  Henderson  Elevator 
Co,  130  Ga.  113,  and  IVaples  &  Co.  v.  Overaker,  77  Texas, 
7,  the  precise  question  under  consideration  here  was  pre- 
sented and  decided  contrary  to  the  contention  of  plaintiff 
in  error.  The  place  of  delivery  under  the  contract  is  not 
excluded  from  the  markets  where  a  re-sale  may  be  made, 
but  if  the  vendor  re-sells  at  the  place  of  delivery  he  does 
so,  not  because  the  contract  designates  such  place  for  the 
delivery,  but  because,  in  the  exercise  of  his  best  judgment 
and  discretion,  he  believes  that  such  place  is  the  most 
advantageous  market.  Where  a  re-sale  has  been  made  in 
good  faith,  after  notice  to  the  vendee,  the  difference  be- 
tween the  net  amount  realized  from  such  re-sale  and  the 
contract  price  is  the  proper  measure  of  damages.  The  ef- 
fect of  the  re-sale,  when  properly  made,  is  to  liquidate  the 
damages  and  is  conclusive  upon  both  parties.  Mechem  on 
Sales,  sec.  1649;  Pollen  v.  Lepoy,  30  N.  Y.  549;  Wonder- 
lee  V.  Holmes  Lumber  Co,  56  Mich.  412;  Scott  Lumber 
Co.  V.  Hafner-Lotham  Lumber  Co.  91  Wis.  667;  Hard- 
zvick  V.  American  Can  Co.  113  Tenn.  657. 

In  Roebling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.  130  III. 
660,  the  re-sale  was  made  at  Joliet,  Illinois,  which  was  the 
place  designated  in  the  contract  for  the  delivery.  Notice  by 
the  vendee  to  the  vendor  that  the  vendee  would  receive  no 
more  of  the  goods  was  disregarded  by  the  vendor,  and  it 
continued  to  ship  and  tender  the  wire  as  required  by  the 
contract.  This  the  seller  had  a  right  to  do  in  order  to  es- 
tablish that  the  vendor  was  willing  and  able  to  perform  its 
part  of  tlie  contract.  It  was  not  held,  however,  in  that 
case,  that  the  contract  required  the  vendor  to  continue  ship- 
ments to  the  place  of  delivery  after  the  repeated  announce- 
ments of  the  vendee  that  no  more  of  the  goods  would  be 
received.  The  primary  purpose  of  proving  that  the  vendor 
continued  its  shipments  to  Joliet  was  to  establish  that  ele- 
ment of  the  vendor's  case  -which  requires  that  he  shall  show 
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that  he  was  ready,  willing  and  able  to  perform  the  agree- 
ment on  his  part  until  the  tennination  of  the  executory 
agreement.  Clearly,  such  readiness  and  willingness  on  the 
part  of  the  vendor  to  perform  may  be  shown  by  other  com- 
petent evidence,  and  it  is  not  necessary  that  shipments  to 
the  place  of  delivery  should  be  continued  after  notice  from 
the  vendee  that  he  will  receive  no  more  of  the  goods.  After 
completion  of  the  shipments  under  the  contract  the  vendor 
gave  the  vendee  notice,  advertised  the  goods  and  sold  them 
at  public  auction  in  Joliet  and  charged  the  vendee  with  the 
loss  on  such  re-sale.  In  that  case  the  difference  between 
the  contract  price  and  the  net  amount  received  on  re-sale 
was  recognized  as  the  proper  measure  of  the  seller's  dam- 
ages, not  because  the  sale  was  made  at  Joliet,  but  because 
"the  proof  tends  to  show  that  the  sale  was  fairly  made  with 
reasonable  diligence,  judgment  and  care."  The  right  of  the 
seller  to  re-sell  the  goods  which  the  vendee  refuses  to  ac- 
cept, in  markets  other  than  the  place  of  delivery  under  the 
contract,  was  not  involved  or  passed  on  in  that  case.  It  is 
not,  therefore,  an  authority  which  has  any  bearing  upon 
that  question.  In  Penn  Plate  Glass  Co,  v.  Rice  Co.  216  111. 
567,  the  re-sale  was  made  at  a  place  other  than  that  desig- 
nated in  the  contract,  but  that  is  not  a  case  which  decides 
the  question  under  consideration  here. 

Plaintiff  in  error  finally  contends  that  the  rule  which 
authorizes  the  vendor  to  re-sell  the  goods  which  the  ven- 
dee has  refused  to  accept  can  only  be  applied  to  contracts 
for  the  sale  of  goods  already  produced  or  manufactured 
and  ready  for  delivery,  and  cannot  apply  to  executory  con- 
tracts, where  the  goods  are  not  in  existence  but  must  be 
produced  after  notice  that  the  vendee  will  not  receive  them. 
The  distinction  sought  to  be  pointed  out  by  plaintiff  in  er- 
ror is  not  recognized  by  the  law  but  the  contrary  thereof  is 
well  established.  Hardwick  v.  American  Can  Co.  supra; 
Davis  Sulphur  Ore  €0.  v.  Atlantic  Co.  109  Ga.  607;  Ack- 


378  White  Walnut  Coal  Co.  v.  Coal  Co.       [254  111. 

erman  v.  Rumens,  167  N.  Y.  405 ;   Mechem  on  Sales,  sees. 
1621,  1647,  ^^  ^^Q- 

The  instruction  given  for  defendant  in  error  is  not  open 
to  the  objection  urged  against  it  in  the  Appellate  Court. 
We  express  no  opinion  as  to  objections  urged  in  this  court 
for  the  first  time. 

Plaintiff  in  error  contends  that  the  court  erred  in  modi- 
fying instruction  No.  28.  The  instruction  as  originally 
submitted  was  clearly  incorrect  and  should  have  been  re- 
fused. The  instruction  stated  the  measure  of  damages  di- 
rectly contrary  to  the  rule  laid  down  in  the  instruction 
already  considered  which  w^as  given  for  defendant  in  error. 
The  court,  however,  undertook  to  modify  the  instruction  so 
as  to  bring  it  into  apparent  harmony  with  the  instruction 
given  for  the  other  party.  The  result  is  that  the  instruction 
is  not  a  correct  statement  of  the  law  upon  the  theory  of 
either  party.  A  reading  of  the  modified  instruction  shows 
that  it  is  contradictory  of  itself  as  well  as  of  the  instruction 
given  for  defendant  in  error,  but  we  cannot  see  how  the 
giving  of  this  instruction  has  in  any  w^ay  prejudiced  plain- 
tiff in  error.  The  instruction  as  given  is  a  jumble  of  con- 
tradictory and  unmeaning  phrases  and  sentences,  but  appar- 
ently the  jury  has  followed  a  correct  instruction  in  api^lying 
the  measure  of  damages  to  the  situation  presented.  Assum- 
ing the  facts  to  be  as  found  by  the  jury  and  approved  by 
the  Appellate  Court,  the  true  measure  of  damages  has  been 
applied  in  this  case.  That  is  all  that  either  party  was  en- 
titled to.  It  is  apparent  that  the  jury  were  not  misled  by 
the  modified  instruction  complained  of. 

There  are  no  other  questions  open  for  our  considera- 
tion uix)n  this  record. 

The  judgment  of  the  Branch  Appellate  Court  for  tlie 
First  District  is  affirmed.  Judgfttent  dhrmcd, 

Cartwright,  Hand  and  Dunn,  JJ.,  dissenting. 
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William  H.  Peters  et  al.  Appellees,  vs,  A.  G.  Dicus, 

Appellant. 

Opinion  Hied  April  i8,  IQI^ — Rehearing  denied  June  7,  1^12. 

1.  Registration  op  title — a  title  acquired  under  section  6  of 
Limitation  act  may  he  registered.  A  title  acquired  under  section  6 
of  the  Statute  of  Limitations,  concerning  possession  and  payment 
of  taxes  for  seven  successive  years  under  claim  and  color  of  title, 
is  one  which  may  be  registered. 

2.  Same — partition  decree  is  color  of  title  though  it  may  he  er- 
roneous. A  partition  decree  which  confirms  the  report  of  the  com- 
missioners and  purports  to  vest  the  title  to  the  same  extent  as 
would  a  deed  from  a  sole  owner  is  color  of  title,  even  though  the 
decree  may  be  erroneous  and  though  all  persons  were  not  parties 
who  should  have  been. 

3.  Same — knowledge  of  defects  in  title  or  adverse  claims  does 
not  necessarily  mean  had  faith.  There  may  be  good  faith  in  the 
acquiring  of  claim  and  color  of  title  notwithstanding  actual  notice 
of  existing  claims  or  liens,  or  knowledge  of  legal  defects  which 
prevent  the  title,  of  which  there  is  color,  from  being  absolute. 

4.  Same — when  it  is  not  error  to  permit  titles  of  different  par- 
ties  to  separate  lots  to  he  registered  in  one  proceeding.  Where 
the  owner  of  several  lots  sells  some  of  them  aft?er  obtaining  a  de- 
cree registering  title  to  all  of  them,  and  thereafter  a  third  party 
is  given  leave  to  answer  the  petition  for  registration  and  set  up  a 
claim  to  an  undivided  interest  in  all  the  lots,  it  is  not  error  for  the 
court  to  permit  the  original  petitioner  and  his  grantee  to  file  sepa- 
rate supplemental  petitions  and  proceed  to  the  determination  of 
the  whole  controversy  in  the  one  proceeding. 

5.  Same — registrar  not  entitled  to  have  judgment  or  execution 
for  fees.  Under  the  act  concerning  the  registration  of  land  titles 
the  court  has  power  to  allow  fees  for  the  registrar,  but  no  judg- 
ment should  be  rendered  or  execution  awarded  in  favor  of  tlie 
registrar  for  such  fees. 

'       Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

A.  G.  Dicus,  pro  se, 

William  Gibson,  and  C.  VanAlEn  Smith,  for  ap- 
pellees. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  October  2,  1909,  William  H.  Peters  applied  for  the 
registration  of  his  title  in  fee  simple  to  lots  1  to  10,  both 
inclusive,  of  block  4,  in  Kauflfman  &  Stephens'  addition  to 
Oak  Park,  alleging  that  no  other  person  had  or  claimed  any 
interest  therein,  and  a  decree  for  the  registration  of  the 
title  was  entered  January  13,  1910.  On  March  13,  191 1, 
the  appellant,  A.  G.  Dicus,  obtained  leave  to  answer,  and 
filed  an  answer  claiming  to  be  the  owner  of  one-twelfth  of 
the  premises.  In  the  meantime  Peters  had  sold  lots  7,  8,  9 
and  10  to  the  appellee  Orville  P.  Barrows,  and  by  leave  of 
the  court  they  filed  separate  supplemental  petitions,  Peters 
for  the  registration  of  his  title  to  lots  i  to  6  and  Barrows 
for  the  registration  of  his  title  to  lots  7  to  10,  each  rely- 
ing upon  a  decree  of  partition  in  the  circuit  court  of  Cook 
county  as  a  source  of  title,  and  also  as  color  of  title  under 
which  possession  had  been  taken  and  held  and  taxes  had 
been  paid  for  seven  successive  years.  The  cause  was  re- 
ferred to  an  examiner,  and  the  court,  after  overruling  ex- 
ceptions to  the  examiner's  report,  entered  a  decree  for  the 
registration  of  the  title,  in  accordance  with  the  prayer  of 
the  supplemental  petitions. 

The  lots  in  controversy  are  part  of  a  tract  of  land  which 
was  conveyed  on  November  i,  1889,  to  Henry  Scherer  and 
Andrew  Rehm  and  was  afterward  subdivided  under  their 
direction.  The  land  was  purchased  by  them  and  five  other 
persons,  including  Hiram  B.  F.  Odell,  for  the  purpose  of 
selling  at  a  profit,  and  a  written  agreement  was  executed  by 
all  the  parties  declaring  that  Scherer  and  Rehm  held  the 
title  as  tnistees  for  all,  authorizing  them  to  plat,  improve' 
and  sell  all  or  part  of  the  premises  and  account  for  the 
proceeds,  and  stating  that  the  interest  of  the  parties  should 
be  deemed  personal,  to  be  accounted  for  in  money  and  not 
in  land,  and  that  the  whole  title  to  said  premises  as  land, 
both  legal  and  equitable,  was  and  should  be  in  such  trus- 
tees as  such.     On  September  5,  1901,  William  H.  Crump, 
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one  of  the  original  parties  to  the  transaction,  conveyed  to 
George  Rehm  and  the  appellee  Peters,  who  before  that  time 
had  no  connection  with  it,  all  his  interest  in  the  lots  in  con- 
troversy and  other  lots.  In  the  meantime  Andrew  Rehm 
had  died,  Hiram  B.  F.  Odell  had  died,  and  their  estates  had 
failed  to  pay  their  proportionate  shares  of  taxes  and  as- 
sessments levied  against  the  property.  A  bill  having  been 
filed  in  the  circuit  court  of  Cook  county  by  the  executors 
and  trustees  under  the  will  of  Andrew  Rehm,  the  deceased 
trustee,  against  Henry  Scherer,  the  surviving  trustee,  the 
heirs  of  Andrew  Rehm,  the  heirs  of  Hiram  B.  P.  Odell  and 
all  the  surviving  parties  to  the  transaction,  a  decree  was 
entered  stating  the  condition  of  the  account  amongst  them 
and  directing  a  partition  of  the  land,  the  title  of  which  re- 
mained in  the  trustees.  A  partition  was  made  assigning  to 
the  appellee  Peters  the  ten  lots  involved  in  this  application, 
and  on  January  3,  1903,  the  commissioners'  report  of  such 
partition  was  approved  and  the  title  to  such  ten  lots  was 
decreed  to  be  vested  in  Peters.  He  took  possession  of  them 
in  March,  1903,  fenced  them,  erected  on  them  a  dwelling 
house  costing  $6000,  has  ever  since  continued  in  possession 
of  and  resided  upon  them  and  paid  all  taxes  assessed  against 
them,  beginning  April  26,  1903,  except  as  to  lots  7,  8,  9 
and  10.  Those  lots  he  had  possession  of  and  paid  taxes  on 
until  in  1910  he  sold  them  to  the  other  appellee.  Barrows, 
who  has  since  had  possession  of  and  paid  taxes  on  them 
and  has  erected  a  dwelling  house  on  them,  in  which  he  lives. 
The  appellant  insists  that  the  interest  of  each  of  the 
parties  to  the  agreement  concerning  the  land  and  trustee- 
ship was  personal  property,  being  only  a  right  to  a  share 
of  the  proceeds  of  the  sale,  and  that  therefore  the  court 
was  without  jurisdiction  to  render  the  decree  of  partition, 
whicli  is  only  applicable  to  real  estate.  He  further  claims 
that  the  administrator  of  Hiram  B.  F.  Odell  was  a  neces- 
sary party  to  that  suit  because  Odell's  interest  in  the  pro- 
ceeds of  the  sale  should  be  paid  to  him  as  personal  prop- 
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erty,  and  that  the  decree  rendered  in  his  absence  is  void. 
He  claims  under  a  sale  by  Odell's  administrator  of  the  in- 
terest of  OdeH's  estate  as  personal  property  and  under  a 
deed  made  by  Odell's  administrator  by  virtue  of  a  sale  of 
Odell's  interest  as  real  estate. 

It  will  not  be  necessary  to  answer  in  detail  all  the  con- 
tentions made.  This  controversy  concerns  real  estate,  only. 
The  main  question  is  whether  the  appellees  are  the  owners 
of  the  lots  described.  Section  6  of  the  Limitation  law  de- 
clares that  "every  person  in  the  actual  possession  of  lands 
or  tenements,  under  claim  and  color  of  title,  made  in  good 
faith,  and  who  shall,  for  seven  successive  years,  continue 
in  such  possession,  and  shall  also,  during  said  time,  pay  all 
taxes  legally  assessed  on  such  lands  or  tenements,  shall  be 
held  and  adjudged  to  be  the  legal  owner  of  said  lands  or 
tenements,  to  the  extent  and  according  to  the  purport  of 
his  or  her  paper  title."  A  title  acquired  under  this  section 
may  be  registered.    Tobias  v.  Kaspsyk,  247  111.  80. 

There  is  no  question  about  appellees'  possession,  pay- 
ment of  taxes  or  claim  of  title.  The  statute  authorizes  the 
court,  in  all  suits  for  the  partition  of  real  estate,  to  inves- 
tigate and  determine  all  questions  of  conflicting  or  contro- 
verted titles,  and  by  their  decrees  to  invest  titles  in  the 
parties  to  whom  the  premises  are  allotted,  without  the 
forms  of  conveyances.  The  decree  confirming  the  report 
of  the  commissioners  purported  to  vest  the  title  in  Peters 
to  the  same  extent  as  would  a  deed  from  a  sole  owner,  and 
was  therefore  color  of  title  within  the  meaning  of  the  stat- 
ute. (Hasscit  v.  Ridgely,  49  111.  197;  Razvson  v.  Pox,  65 
id.  200;  Wright  v.  Stice,  173  id.  571.)  It  is  true  that 
Odeirs  administrator,  under  w^hom  appellant  claims,  was 
not  a  party  to  the  suit;  but  even  though  it  be  conceded 
that  the  administrator  w^ould  not  be  bound  by  the  decree, 
and  that  the  decree,  because  of  this  defect,  must  be  re- 
f^arded  as  legally  insufficient  to  pass  the  title,  yet  it  would 
still  constitute  color  of  title.     "The  judgment  of  a  proper 
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court  making  partition,  although  a  part  of  the  tenants  in 
common  may  not  have  been  made  parties,  is,  nevertheless, 
color  of  title,  and,  where  the  other  requirements  of  the 
statute  have  been  performed,  may  be  effectually  interposed 
as  a  bar."    Hasseit  v.  Ridgely,  supra. 

It  is  urged  that  the  court  was  without  jurisdiction  to 
render  the  decree  of  partition.  The  circuit  court  has  juris- 
diction of  the  partition,  of  real  estate,  the  enforcement  of 
trusts  and  of  matters  of  account.  Where  a  decree  has  been 
rendered  by  the  circuit  court  all  presumptions  are  in  favor 
of  its  jurisdiction.  The  decree  in  this  case  shows  that  a 
petition  was  filed  by  the  executors  of  the  deceased  trustee 
against  the  surviving  trustee,  the  surviving  parties  to  the 
trust  agreement  who  had  not  assigned  their  interests,  the 
assigns  of  such  as  had  assigned  their  interests,  and  the  heirs 
of  the  deceased  parties;  that  all  the  defendants  were  in 
court,  either  by  the  entry  of  appearance  or  by  service  of 
process  or  publication  of  notice;  that  some  of  the  defend- 
ants were  defaulted ;  that  a  hearing  was  had  upon  the  pe- 
tition, answers  and  replication  and  the  report  of  the  master, 
and  that  a  decree  was  entered  finding  all  the  facts  deemed 
material  from  the  time  of  the  making  of  the  trust  agree- 
ment; decreeing  that  the  title  to  the  real  estate  involved 
was  vested  in  fee  simple  in  Henry  Scherer,  the  surviving 
trustee,  in  trust  for  the  persons  and  in  the  proportions  men- 
tioned in  the  decree;  settling  the  account  between  the  par- 
ties ;  adjusting  the  liens  upon  various  interests  in  favor  of 
the  several  parties  and  ordering  a  partition  of  the  premises. 
The  petition  was  not  introduced  in  evidence,  the  abstract 
which  was  introduced  stating  that  it  was  not  found  in  the 
files.  The  decree  indicates  a  proceeding  of  the  subject  mat- 
ter of  which  the  court  had  jurisdiction  and  it  shows  juris- 
diction of  the  parties.  There  is  nothing  in  the  record  to 
contradict  the  presumption  of  jurisdiction,  and  the  decree, 
however  erroneous,  is  color  of  title  even  though  all  persons 
were  not  parties  to  it  who  should  have  been. 
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It  is  also  urged  that  Peters  did  not  acquire  his  color  of 
title  in  good  faith ;  that,  being  an  assignee  under  the  trust 
agreement,  he  was  bound  to  know  that  the  interest  of  Odell 
went  to  his  administrator,  and  that  he  could  not  acquire 
title  in  good  faith  under  the  decree,  knowing  that  it  was 
obtained  without  notice  to  Odell's  administrator.  Knowl- 
edge of  adverse  claims  or  defects  in  the  title  is  not  incon- 
sistent with  good  faith.  "There  is  good  faith  where  there 
is  no  fraud  and  the  color  of  title  is  not  acquired  in  bad 
faith.  (McConnel  v.  Street,  ly  111.  253;  Stubbleiield  v. 
Borders,  92  id.  279.)  Good  faith  in  the  acquirement  of 
title,  within  the  q;ieaning  of  the  statute,  does  not  require 
ignorance  of  adverse  claims  or  defects  in  the  title.  Notice, 
actual  or  constructive,  is  of  no  consequence.  (Chickering 
V.  Failes,  26  111.  507;  Dickenson  v.  Breed etz,  30  id.  279; 
McCayg  v.  Heacock,  34  id.  476;  Colanan  v.  Billings,  89 
id.  183;  Piatt  County  v.  Goodell,  97  id.  84.)  There  may 
be  good  faith  notwithstanding  actual  notice  of  existing 
claims  or  liens,  or  knowledge  of  legal  defects  which  pre- 
vent the  title,  of  which  there  is  color,  from  being  absolute. 
McCagg  v.  Heacock,  supra;  Brian  v.  Melton,  125  111.  647.'* 
{CoziHird  V.  Coward,  148  111.  268;  Kcppel  v.  Dreier,  187  id. 
298;  Dazvson  v.  Edzvards,  189  id.  60;  Richards  v.  Carter, 
201  id.  165.)  There  is  no  evidence  of  bad  faith  or  fraud 
on  the  part  of  Peters.  He  knew  that  Odell  had  been  a 
party  to  the  trust  agreement  and  had  had  an  interest  by 
reason  of  that  fact.  Odell's  only  heir  and  his  widow  were 
parties  to  the  suit.  The  decree  purported  to  vest  the  whole 
title  in  Peters.  He  was  guilty  of  no  fraud  in  procuring  it 
and  believed  it  gave  him  the  title,  and  this  was  good  faith. 

The  appellant  relies  upon  the  case  of  Dean  v.  Long. 
122  111.  447.  It  was  there  said  that  one  purchasing  with 
knowledge  that  his  grantor  held  the  title  in  trust  could 
take  only  subject  to  the  trust.  The  purchase  of  Peters, 
here,  was  not  from  a  trustee,  but  from  one  of  those  for 
whose  benefit  the  trust  was  created.     The  decree  making 
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partition,  if  it  did  not  vest  a  perfect  title  was  at  least  color 
of  title.  Even  though  Odell's  administrator  or  a  part  of 
the  tenants  in  common  may  not  have  been  made  parties, 
and  though  they  may  not,  in  fact,  have  been  bound  by  the 
decree,  yet  the  decree  approving  the  partition  purported  to 
vest  the  title  and  constituted  claim  and  color  of  title  made 
in  good  faith,  no  fraud  or  bad  faith  being  shown.  Has- 
sett  v.  Ridgely,  supra. 

It  is  insisted  that  it  was  erroneous  for  the  court  to  order 
the  title  of  different  parties  to  separate  lots  registered  in  a 
single  proceeding.  This  would  ordinarily  be  a  valid  objec- 
tion but  under  the  circumstances  w*e  do  not  regard  it  so  in 
this  case.  After  the  original  decree,  Peters,  the  petitioner, 
conveyed  some  of  the  lots  to  Barrows.  The  title  to  all 
the  lots  cotdd  not,  therefore,  be  registered  in  Peters  and  an 
amendment  to  the  application  was  necessary.  The  law  pro- 
vides that  such  amendment  shall  be  by  a  supplemental  state- 
ment in  writing.  There  was  but  a  single  matter  for  inves- 
tigation,— ^but  one  controversy  among  the  parties  already  in 
court  in  a  single  proceeding.  The  splitting  up  of  the  pro- 
ceeding and  docketing  two  causes  instead  of  one  was  un- 
necessary and  would  have  been  useless.  If  the  appellant 
had  made  application  to  register  his  title  the  appellees  would 
have  been  properly  joined  as  defendants.  The  court  hav- 
ing acquired  jurisdiction  of  the  subject  matter,  we  see  no 
reason  why  it  should  not  proceed  to  a  final  determination 
of  the  whole  controversy  in  one  proceeding,  whatever  might 
be  the  changes  in  the  title  pending  the  proceeding. 

Objection  is  made  to  the  taxation  of  $8.45  for  taking 
testimony  and  $25  for  the  services  of  the  registrar,  against 
the  appellant.  The  fees  were  properly  allowed.  The  stat- 
ute authorizes  the  court  to  direct  the  payment  of  such  fees 
by  the  applicant  or  any  defendant,  as  it  may  determine. 
(Kurd's  Stat.  1909,  sec.  108,  p.  547.)  No  judgment,  how- 
ever, should  have  been  rendered  or  execution  awarded  in 

favor  of  the  registrar. 
954—    6 
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The  decree  will  be  modified  by  striking  out  these  words 
at  the  end  of  it :  "And  that  the  said  registrar  of  titles  have 
and  recover  of  the  said  A.  G.  Dicus  the  said  sum  of  $33.40 
and  the  said  registrar  of  titles  have  execution  therefor."  So 
modified  the  decree  is  affirmed. 

Decree  modified  and  affirmed. 


The  People  ex  rel.  June  C.  Smith,  Plaintiff  in  Error,  vs. 
Albert  D.  Rodenberg,  Defendant  in  Error. 

Opinion  Hied  April  18,  ipi2 — Rehearing  denied  June  ry,  igi2. 

1.  Quo  WARRANTO — when  information  must  allege  legal  exist- 
ence of  office.  Where  the  People  question  the  legal  appointment 
or  election  of  an  individual  to  an  office  or  his  qualification  to  fill 
the  office,  the  information  must  allege  the  legal  existence  of  the 
office  to  be  filled. 

2.  Same — when  allegation  of  legal  existence  of  office  is  unnec- 
essary. If  the  object  of  an  information  is  to  question  the  legal 
existence  of  a  corporation,  body  or  thing  to  which  the  office  per- 
tains, the  information  should  be  filed  against  the  individual  as- 
suming to  hold  and  exercise  the  duties  and  powers  of  the  office; 
and  if  the  information  alleges  the  usurpation  of  a  franchise,  right 
or  privilege  exercised  through  individuals  as  officers,  it  is  not  nec- 
essary to  make  the  inconsistent  allegation  that  the  office  exists. 

3.  Same — when  information  need  not  aver  legal  existence  of 
office  of  judge  of  city  court.  An  information  challenging  the  ex- 
istence of  a  city  court,  which  is  characterized  as  a  pretended  court, 
and  calling  upon  the  defendant  to  show  by  what  warrant  he  claims 
to  exercise  the  powers  of  a  judge  of  a  court  having  no  legal  ex- 
istence, need  not,  and  could  not  consistently,  allege  the  legal  ex- 
istence of  the  office  of  judge  of  such  court.  " 

4.  Constitutional  i.aw — law  may  be  valid  but  its  application 
be  unconstitutional.  A  law  may  be  enacted  in  such  general  terms 
as  will  apply  to  all  conditions  of  fact  and  not  be  prohibited  by  any 
provision  of  the  constitution,  yet  if  applied  to  particular  condi- 
tions of  fact  it  would  destroy  constitutional  rights  and  the  appli- 
cation of  the  law  be  unconstitutional ;  but  in  such  case  the  law  is 
invalid  only  as  applied  to  the  particular  conditions. 
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5.  Same — what  does  not  render  the  City  Courts  act  void  as  a 
whole.  The  fact  that  the  City  Courts  act  cannot,  without  violat- 
ing constitutional  rights,  be  applied  to  a  certain  city  on  account 
of  its  particular  location  does  not  render  the  act  void  as  a  whole. 

6.  Same — restrictions  upon  power  to  create  courts  for  cities. 
The  power  to  create  courts  in  and  for  cities  and  incorporated 
towns  is  permissive  in  its  nature,  and  necessarily  can  only  be  ex- 
ercised upon  condition  that  there  will  be  no  infringement  of  rules 
applicable  to  courts  or  of  rights  protected  by  the  constitution. 

7.  Same — the  jury  contemplated  by  the  constitution  is  a  nec- 
essary part  of  a  legally  organised  court.  The  right  of  trial  by  jury 
guaranteed  by  the  constitution  includes  the  right  of  one  accused 
of  crime  to  be  tried  by  jurors  selected  from  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been  committed,  and  such 
a  jury  is  therefore  a  necessary  part  of  a  legally  organized  court 
of  original  jurisdiction  for  the  trial  of  criminal  offenses. 

8.  Same — district  from  which  jury  may  be  drawn  cannot  ex- 
tend beyond  limits  of  county.  The  constitutional  provision  guar- 
anteeing the  right  of  one  accused  of  crime  to  be  tried  by  jurors 
selected  from  the  county  or  "district"  where  the  offense  is  alleged 
to  have  been  committed  does  not  authorize  the  creation,  by  law,  of 
any  district  which  will  extend  beyond  the  limits  of  a  county. 

9.  Courts — city  court  cannot  be  created  in  city  embracing  parts 
of  two  counties.  The  power  conferred  by  the  City  Courts  act  to 
create  courts  in  cities  cannot  be  exercised  in  a  city  embracing 
parts  of  two  counties,  as  the  creation  of  a  city  court  under  such 
circumstances  would  violate  the  constitutional  provisions  concern- 
ing the  right  of  trial  by  jury,  and  requiring  the  organization,  ju- 
risdiction, po)vers,  proceedings  and  practice  of  all  courts  of  the 
same  class  or  grade  to  be  uniform. 

10.  Same — adding  territory  in  another  county  after  a  court  is 
created  is  not  the  same  as  though  the  city  originally  embraced  it. 
There  is  a  distinction  between  an  attempt  to  organize  a  city  court 
in  a  city  embracing  parts  of  two  counties,  and  the  addition,  after 
the  organization  of  a  city  court  in  a  city  then  lying  wholly  in  one 
county,  of  territory  in  an  adjoining  county,  over  which  the  city 
court  cannot  exercise  its  jurisdiction. 

Farmer  and  Vickers,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  James  C.  McBride,  Judge,  presiding. 

W.  D.  Farthing,  State's  Attorney,  and  Noleman  & 
Smith,  for  plaintiff  in  error. 
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W.  F.  BuNDY,  J.  J.  BuNDY,  L.  B.  Skipper,  and  C.  F. 
Dew,  for  defendant  in  error. 

Mr.  Justice  Cartwrigiit  delivered  the  opinion  of  the 
court: 

The  People  of  the  State  of  Illinois,  by  an  information 
filed  in  the  circuit  court  of  Marion  county, ,  called  upon 
Albert  D.  Rodenberg,  the  defendant  in  error,  to  show  by 
what  warrant  he  held  and  executed  the  office  of  judge  of  a 
pretended  city  court  of  the  city  of  Centralia.  By  his  plea 
he  alleged  the  establishment  of  a  city  court  in  said  city  in 
pursuance  of  the  provisions  of  an  act  in  relation  to  courts 
of  record  in  cities,  (Laws  of  1901,  p.-  136,)  and  his  election 
and  qualification  as  judge  of  said  court.  To  this  plea  the 
People  filed  four  replications,  alleging  that  the  city  of  Cen- 
tralia was  situated  i>artly  within  the  county  of  Marion  and 
partly  within  the  county  of  Clinton;  that  the  city  hall, 
where  the  court  was  established  and  held,  was  in  the  county 
of  Marion,  and  that  all  grand  and  petit  jurors  had  been 
selected  and  drawn  from  Marion  county  and  all  the  fees 
and  expenses  had  been  paid  by  that  county.  The  defendant 
in  error  filed  a  general  demurrer  to  these  replications  and 
it  was  sustained  by  the  court.  The  People  elected  to  stand 
by  the  replications  and  refused  to  plead  further,  whereupon 
the  court  dismissed  the  information  and  entered  judgment 
against  the  relator  for  costs.  The  record  has  been  brought 
to  this  court  by  writ  of  error. 

Counsel  for  defendant  in  error  contend  that  the  infor- 
mation would  not  lie  because  it  failed  to  aver  the  legal  ex- 
istence of  the  office  of  judge  of  the  city  court  of  Centralia. 
They  say  that  while  the  decisions  are  in  hopeless  conflict, 
their  position  is  supported  upon  satisfactory  groimds  by 
the  decision  in  Hedrick  v.  People,  221  111.  374.  The  law- 
is,  that  where  the  People  question  the  legal  appointment  or 
election  of  an  individual  to  an  office  or  his  qualification  to 
fill  the  office,  the  information  must  allege  the  legal  existence 
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of  the  office  to  be  filled,  which  is  the  doctrine  of  the  case 
relied  upon  by  counsel.  If  the  object  of  the  infonnation 
is  to  question  the  legal  existence  of  a  corporation,  body  or 
thing  to  which  the  office  pertains,  the  information  is  to  be 
filed  against  the  individual  assigning  to  hold  and  exercise 
the  duties  and  powers  of  the  office.  If  the  information  air 
leges  the  usurpation  of  a  franchise,  right  or  privilege  ex- 
ercised through  individuals  as  officers,  it  is  not  necessary 
to  make  the  inconsistent  allegation  that  the  office  exists. 
{Hinze  v.  People,  92  111.  406;  People  v.  City  of  Spring 
Valley,  129  id.  169;  People  v.  City  of  Peoria,  166  id.  517; 
People  V.  Bruefinemer,  168  id.  482;  People  v.  Central  Un- 
ion Telephone  Co.  192.  id.  307;  People  v.  Anderson,  239  id. 
266.)  The  information  in  this  case  challenged  the  exist- 
ence of  the  court,  which  was  characterized  as  a  pretended 
court,  and  called  upon  the  defendant  in  error  to  show  by 
what  warrant  he  claimed  to  exercise  the  powers  of  a  judge 
of  a  court  having  no  legal  existence. 

It  is  further  contended  that  if  the  act  for  the  creation 
of  city  courts  does  not  apply  to  the  city  of  Centralia  the 
whole  act  is  unconstitutional  and  void  and  every  city  court 
organized  under  the  act  will  be  destroyed.  The  argument 
seems  to  be  that  the  act  must  apply  to  every  city  in  the 
State  of  the  required  population  or  to  none,  and  if  it  does 
not  apply  to  the  city  of  Centralia  because  the  jurisdiction, 
powers,  proceedings  and  practice  of  the  court  of  that  city 
cannot  be  uniform  with  that  of  other  city  courts  the  act  can 
not  apply  to  any  city.  A  law  may  be  enacted  in  such  gen- 
eral terms  as  will  apply  to  all  conditions  of  fact  and  not 
be  prohibited  by  any  provision  of  the  constitution,  and  yet 
if  applied  to  particular  conditions  of  fact  it  would  destroy 
constitutional  rights  and  the  application  of  the  law  be  un- 
constitutional. Such  a  law  would  be -entirely  valid  as  to 
some  classes  of  cases  and  clearly  void  as  to  others.  A  law 
so  general  in  its  terms  as  to  include  past  offenses  would  be 
void  as  to  them  but  valid  as  to  the  same  kind  of  offenses 
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in  the  future.  An  act  within  the  legislative  power  might, 
if  applied  to  a  certain  state  of  fact,  impair  the  obligation 
of  a  contract,  interfere  with  vested  rights  or  infringe  upon 
some  constitutional  right.  In  such  a  case  the  law  cannot 
be  apyplied  to  a  particular  condition,  and  if  the  act  in  ques- 
tion, which  is  general  in  its  terms,  cannot,  without  vicJating 
constitutional  rights,  be  applied  to  a  city  on  account  of  its 
location,  the  act  as  a  whole  is  not  thereby  rendered  void. 
The  constitutionality  of  the  City  Court  act  was  sustained  in 
Chicago  TcDuinal  Transfer  Railroad  Co.  v.  Gricr,  223  111. 
104,  but  the  question  in  this  case  is  whether  the  act  can  be 
effective  as  to  a  city  located  in  two  counties. 

There  are  several  provisions  of  the  constitution  affect- 
ing the  question.  Section  i  of  article  6  declares  that  the 
judicial  powers,  except  as  in  that  article  otherwise  provided, 
shall  be  vested  in  one  Supreme  Court,  circuit  courts,  county 
courts,  justices  of  the  peace,  police  magistrates,  and  such 
courts  as  may  be  created  by  law  in  and  for  cities  and  in- 
cori)orated  towns.  Section  29  of  the  same  article  provides 
that  the  organization,  jurisdiction,. powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  shall  be  unifonn.  Section  5  of  the  bill 
of  rights  provides  that  the  right  of  trial  by  jury  as  hereto- 
fore enjoyed  shall  remain  inviolate,  and  section  4  guaran- 
tees to  the  accused  in  all  criminal  prosecutions  the  right  to 
an  impartial,  speedy  trial  by  a  jury  of  the  county  or  dis- 
trict in  which  the  offense  is  alleged  to  have  been  committed. 
The  constitution  creates  certain  courts  with  defined  juris- 
diction but  limits  and  restrains  the  authority  of  the  General 
Assembly  with  respect  even  to  them  by  the  other  provisions 
for  uniformity  and  preservation  of  the  right  of  trial  by 
jury,  and  that  the  trial  shall  be  by  a  jury  of  the  county  or 
district  in  which  the  offense  is  alleged  to  have  been  com- 
mitted. The  power  to  create  courts  in  and  for  cities  and 
incorporated  towns  is  permissive  in  its  nature,  and  neces- 
sarily can  only  be  exercised  upon  the  condition  that  there 
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will  be  no  infringement  of  the  rules  applicable  to  courts  or 
of  rights  protected  by  the  constitution.  The  right  of  trial 
by  jury  guaranteed  by  the  constitution  is  the  common  law 
right  as  enjoyed  at  the  adoption  of  the  constitution,  and 
includes  the  right  of  one  accused  of  crime  to  be  tried  by 
jurors  selected  from  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed.  Such  a  jury 
is  therefore  a  necessary  part  of  a  legally  organized  court 
of  original  jurisdiction  for  the  trial  of  criminal  ofifenses. 
{Harris  v.  People,  128  111.  585;  Paulsen  v.  People,  195  id. 
507. )  The  court,  in  Weyrich  v.  People,  89  111.  90,  said  that 
the  word  "district"  is  convertible  with  the  word  "county," 
and  is  descriptive  of  the  territory  over  which  the  jurisdic- 
tion of  the  court  for  the  purpose  of  prosecution  for  the 
commission  of  crimes  and  misdemeanors  extends.  If  that 
language  would  not  be  strictly  accurate  as  applied  to  a  dis- 
trict within  a  county  such  as  a  municipality,  so  that  it  might 
be  made  a  district  for  the  prosecution  of  ofifenses,  it  was 
made  clear  in  Buckrice  v.  People,  no  111.  29,  that  a  district 
so  created  cannot  extend  beyond  the  limits  of  the  county. 
Buckrice  was  convicted  in  Kane  county  for  an  oflfense  com- 
mitted in  Cook  county  within  seventy  rods  of  the  county 
line.  The  Criminal  Code  provided  that  where  an  oflfense 
should  be  committed  within  one  hundred  rods  of  the  county 
line  the  trial  might  be  in  either  county.  The  act  was  de- 
clared void  because  it  deprived  the  accused  of  his  constitu- 
tional right  to  a  trial  by  a  jury  of  the  county  or  district  in 
which  the  oflfense  was  alleged  to  have  been  committed,  and 
the  court  considered  the  question  from  the  standpoint  that 
the  act  created  a  district.  The  court  said  if  it  could  be 
regarded  as  a  new  district  for  criminal  purposes,  it  was 
unconstitutional  because  of  the  positive  provision  excluding 
the  selection  of  juries  in  so  much  of  the  territory  as  was 
included  in  the  strip  of  one  hundred  rods  in  Cook  county, 
and  if  it  could  be  said  the  districts  remained  as  they  were, 
the  constitution  was  violated  by  authorizing  parties  com- 
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mitting  offenses  in  one  county  to  be  indicted  and  tried  in 
another.  Illustrating  the  consequences  of  extending  a  dis- 
trict beyond  the  county,  the  court  further  said:  "If  this 
may  be  done  as  to  one  hundred  rods  of  territory  why  may 
it  not  be  done  as  to  one  mile?  And  if  it  may  be  done  as 
to  one  mile  why  may  it  not  be  done  as  to  the  entire  county, 
and  thus  drag  men  for  trial  to  Cook  or  Jo  Daviess  county 
for  offenses  committed  in  Alexander  or  Pulaski  county?" 
The  meaning  of  the  constitutional  provision  that  one  ac- 
cused of  crime  shall  have  a  right  to  be  tried  by  a  jury  of 
the  county  or  district  in  which  the  crime  is  alleged  to  have 
been  committed  has  therefore  been  detennined,  and  any 
district  created  by  legislative  action  must  be  within  the 
county  and  cannot  extend  beyond  it.  There  would  have 
been  no  reason  for  limiting  the  prosecution  to  the  county 
where  an  offense  is  committed  if  the  General  Assembly 
could  enlarge  such  territory  by  creating  a  district  and  there- 
by destroy  the  limitation.  That  being  true  as  to  the  courts 
of  original  jurisdiction  which  are  created  by  the  constitu- 
tion, it  seems  that  the  mere  permissive  power  to  establish 
courts  in  cities  and  incorporated  towns  ought  not  to  enable 
the  General  Assembly  to  destroy  the  constitutional  guar- 
anty by  creating  a  municipality  extending  beyond  the  county 
in  which  an  offense  is  committed  and  treating  it  as  a  dis- 
trict in  which  persons  accused  of  crime  may  be  prosecuted. 
The  authority  to  create  city  courts  is  subject  to  the  con- 
dition that  the  organization,  jurisdiction,  powers,  proceed- 
ings and  practice  shall  be  uniform.  The  different  provi- 
sions of  the  constitution  must  be  construed  together,  and 
if  a  city  court  cannot  be  created  in  a  particular  city  and 
such  uniformity  preserved,  that  city  must  be  regarded  as 
not  within  the  power  conferred.  We  have  seen  that  the 
constitutional  guaranty  of  trial  by  jury  requires  a  jury  of 
the  county  where  an  offense  is  alleged  to  have  been  com- 
mitted, and  under  that  rule  the  jurisdiction,  powers,  pro- 
ceedings and  practice  of  a  court  of  a  city  situated  in  two 
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counties  cannot  be  uniform  with  that  of  other  city  courts. 
In  1 88 1  the  General  Assembly  passed  an  act  providing  that 
each  county  in  the  State  should  constitute  a  justice's  dis- 
trict except  Cook  county,  and  in  that  county  the  city  of  • 
Chicago  should  be  one  district  and  the  territory  outside  of 
the  city  should  be  another.  The  act  was  held  void  in  Peo- 
ple V.  Meech,  loi  111.  200,  because  the  jurisdiction  of  jus- 
tices under  it  would  not  be  uniform,  as  required  by  the 
provision  of  the  constitution  concerning  justices  of  the 
peace.  It  was  held  that  the  jurisdiction  of  justices  of  the 
peace  consists  of  the  persons  or4)arties  litigant,  the  subject 
or  thing  in  dispute  and  the  territory  into  which  the  process 

• 

of  the  officer  might  run  and  be  enforced,  and  that  the  ter- 
ritory in  which  a  justice  of  the  peace  might  act  constitutes 
jurisdiction.  The  decision  was,  that  when  counties  were 
adopted  as  a  basis  of  districting,  no  other  political  division 
could  be  adopted  in  part  without  violating  the  clause  of 
the  constitution  requiring  uniformity  of  jurisdiction.  The 
court  said :  "If  this  provision  were  sustained  it  w^ould  open 
the  way  to  every  species  of  special  legislation  on  the  sub- 
ject of  territorial  jurisdiction  of  justices  of  the  peace.  In 
a  portion  of  the  counties  it  would  be  co-extensive  with  their 
boundaries ;  in  others  it  would  be  confined  to  the  township 
in  which  the  justice  might  reside;  in  others  justices  in 
townships  on  county  lines  might  send  process  into  adjoin- 
ing townships  in  other  counties.  In  some  the  suits  might 
be  confined  to  the  residence  of  the  plaintiff  and  others  to 
the  township  of  the  debtor,  and  a  large  number  of  other 
special  laws  might  be  suggested."  If  one  accused  of  crime 
is  entitled  to  trial  by  jury  of  the  county  where  the  offense 
is  alleged  to  have^.been  committed,  a  city  court  covering 
parts  of  two  counties  would  require  two  grand  juries  and 
two  petit  juries,  thereby  exercising  a  power  and  jurisdic- 
tion not  common  to  city  courts  in  general.  There  is  no  law 
which  authorizes  the  summoning  of  two  grand  juries  or 
two  petit  juries  so  as  to  have  one  for  offenses  committed  in 
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each  county,  and  if  such  a  law  existed,  a  city  court  of  Cen- 
tralia,  located  in  Marion  county,  would  of  necessity  send 
its  process  into  Clinton  county,  and  one  accused  of  having 
committed  a  crime  in  Clinton  county  would  be  indicted  and 
tried  in  Marion  county.  It  is  argued  that  no  act  would  be 
necessary  because  the  court  has  an  inherent  power,  in  the 
absence  of  any  statute,  to  summon  a  jiuy,  but  if  that  were 
so  it  would  not  obviate  the  objections  to  the  creation  of 
such  a  court.  If  such  a  power  inheres  in  a  court  in  the 
absence  of  a  statute,  it  could  not  be  exercised  where  there 
is  a  statute  regulating  the  manner  in  which  juries  shall  be 
summoned.  The  uniformity  required  by  the  constitution 
would  be  impossible  under  the  rule  that  one  accused  of 
crime  must  be  prosecuted  in  the  county  where  the  offense 
is  committed. 

Counsel  for  the  defendant  in  error  say  that  since  the 
creation  of  the  city  court  for  a  certain  city,  territory  lying 
in  an  adjacent  county  has  been  added  to  the  city,  but  that 
the  city  court  has  never  attempted  to  exercise  jurisdiction 
in  that  part  of  the  city  lying  in  the  other  county.  The 
question  of  the  legal  existence  of  that  court  is,  of  course, 
not  involved  here,  but  there  is  a  plain  distinction  between 
an  attempt  to  apply  a  statute  authorizing  the  creation  of 
city  courts  to  a  city  where  such  a  court  cannot  exist,  and 
the  addition,  by  legislative  authority,  of  territory  in  which 
the  jurisdiction  cannot  be  exercised.  Such  an  addition  of 
territory  would  merely  add  an  area  where  the  court  could 
not  exercise  its  jurisdiction. 

Our  conclusion  is  that  the  act  cannot  be  applied  to 
the  city  of  Centralia  without  infringing  upon  constitutional 
rights  and  destroying  the  rule  of  uniformity  which  must  be 
observed  in  the  creation  of  courts. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  circuit  court,  w^ith  directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  direcfioits. 

Farmer  and  Vickers,  JJ.,  dissenting. 
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The  People  ex  rel.  Louis  FitzHenry,  Appellee,  vs.  The 
Union  Gas  and  Electric  Company,  Appellant. 

Opinion  filed  April  i8,  ipi2 — Rehearing  denied  June  15,  ipi2, 

1.  Corporations — there  is  a  distinction  between  franchise  of  a 
corporation  and  its  right  to  use  streets.  There  is  a  distinction  be- 
tween the  franchise  of  a  corporation  and  its  right  to  exercise  its 
franchise  in  the  streets  of  a  city,  as  the  former  can  emanate  only 
from  the  State  while  the  latter  is  a  privilege  granted  by  the  city. 

2.  Same — franchise  of  a  lighting  corporation  exists  independ- 
ently of  any  action  by  city.  The  franchise  of  a  gas  or  electric 
lighting  corporation  exists  independently  of  any  action  by  the  city, 
but  under  the  law  such  franchise  cannot  be  exercised  except  by 
virtue  of  the  license  or  permission  given  by  tiie  city. 

3.  Same — franchise  of  a  corporation  cannot  be  assigned.  The 
franchise  of  a  corporation  is  not  assignable  for  the  reason  that  it 
is  a  grant  of  special  power  conferred  by  the  State  and  cannot  exist 
independently  of  the  corporation  itself. 

4.  Same — mere  sale  of  all  the  property  of  corporation  docs  not 
dissolve  the  corporation,  A  sale  by  a  corporation  of  all  its  prop- 
erty does  not  dissolve  the  corporation,  and  all  that  will  pass  by 
such  a  sale  is  such  property  as  is  clearly  vendible. 

5.  Same — when  a  transaction  between  corporations  is  illegal. 
A  transaction  between  corporations  which  involves  not  only  a  sale 
of  the  property  of  one  corporation  to  the  other,  but  also  the  as- 
signment of  its  stock  to  a  trustee  for  the  purpose  of  putting  it  out 
of  its  power  to  thereafter  engage  in  the  business  for  which  it  was 
chartered,  as  a  competitor  of  the  purchasing  corporation,  is  ille- 
gal, and  confers  no  authority  upon  the  purchasing  corporation  to 
exercise  the  street  rights  and  privileges  of  the  selling  corporation. 

6.  Same — gas  and  electric  lighting  corporations  are  quasi  pub- 
lic corporations.  Gas  and  electric  lighting  corporations  are  quasi 
public  corporations  and  the  public  has  a  greater  and  more  direct 
interest  in  their  management  and  conduct  than  in  the  case  of  a 
purely  private  corporation,  as  the  lighting  of  a  city  is  of  great  im- 
portance to  the  welfare  and  safety  of  the  public,  and  such  corpo- 
rations are  for  that  reason  granted  privileges  with  reference  to 
the  use  of  streets  which  are  the  equivalent  of  the  power  of  emi- 
nent domain. 

7.  Same — one  public  service  corporation  cannot  contract  with 
another  to  suppress  competition.  One  public  service  corporation 
cannot,  by  contract  with  a  competing  public  service  corporation, 
divest  the  competing  corporation  of  the  power  to  exercise  its  f ran- 
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chise  and  by  tying  up  its  stock  prevent  such  competing  corpora- 
tion from  again  engaging  in  business. 

8.  Same — zvhat  is  a  violation  of  rule  that  one  corporation  can 
not  hold  stock  in  another.  An  attempt  by  one  corporation  to  hold 
stock  in  another  by  purchasing  in  the  name  of  another  and  having 
the  legal  title  held  in  the  name  of  another  in  trust  for  the  benefit 
of  the  purchasing  corporation  is  contrary  to  law  and  the  public 
policy  of  Illinois. 

9.  Same — a  gas  corporation  has  no  power  to  purchase  stock  in 
other  corporations.  A  corporation  organized  under  the  general 
Incorporation  act  "to  furnish  and  sell  gas,  electricity  and  other 
lighting  and  heating  substances  for  light,  heat  and  power  pur- 
poses, for  public  and  private  uses,"  has  no  express  power  to  pur- 
chase stock  in  other  corporations,  and  as  it  is  not  necessary  to 
make  such  purchase  to  carry  into  effect  the  object  for  which  it 
was  formed,  such  poWer  it  not  given  to  it  by  implication. 

10.  Same — zvhen  corporation  cannot  take  advantage  of  Gas  act 
of  i8py.  In  order  for  a  corporation  to  avail  itself  of  the  authority 
given  by  the  Gas  act  of  1897  to  purchase  or  lease  the  property  of 
another  corporation,  it  must,  at  the  time  of  availing  itself  of  the 
benefits  of  the  act,  be  in  the  actual  business  of  furnishing  gas  to 
consumers,  and  it  is  not  enough  that  it  has  been  organized  to  en- 
gage in  that  business. 

11.  Same — when  doctrine  of  estoppel  in  pais  is  available  in  a 
quo  warranto  proceeding.  In  a  quo  warranto  proceeding  against 
a  corporation  having  a  franchise  from  the  State  to  engage  in  the 
gas  business,  to  require  it  to  show  by  what  right  it  is  exercising  its 
franchise  in  the  streets  of  a  certain  city,  the  city  is  the  real  party 
in  interest,  and  the  doctrine  of  estoppel  in  pais  may,  in  a  proper 
case,  be  invoked  as  a  defense. 

12.  Same — when  a  city  is  estopped  to  oust  gcLs  company  from 
use  of  streets.  Where  a  city  has  for  ten  years  permitted  a  gas 
corporation  to  do  such  things  as  the  city  had  power  to  authorize 
originally  and  to  expend  large  sums  of  money  in  attenuating  to 
comply  with  the  requirements  of  the  municipal  autliorities,  ^hfe-gity 

is  estopped  to  oust  the  corporation  from  continuing  the  exerciscrrr  Hj 
its  franchise  merely  because  it  was  not  granted  permission  by  ordi-      I 
nance  to  use  the  streets;   but  such  estoppel  does  not  give  the  cor-     J 
poration  an  exclusive  or  irrevocable  privilege  in  the  streets,  and 
it  is  still  subject  to  the  constitution  and  laws  of  the  State  and  to 
the  control  of  the  city  council  acting  thereunder. 

Appeal   from  the  Circuit  Court  of  McLean  county, 
the  Hon.  T.  M.  Harris,  Judge,  presiding. 
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LiLLARD  &  Williams,  and  Sigmund  Livingston, 
(Thomas  M.  Lillard,  of  counsel,)  for  appellant. 

W.  H.  Stead,  Attorney  General,  and  T.  E.  Dempcy, 
(Louis  FitzHenry,  Lester  H.  Martin,  and  A.  W. 
Peasley,  City  Attorney,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  information  in  the  nature  of  qtw  tvarranto, 
prosecuted  in  the  name  of  the  People  by  the  Attorney  Gen- 
eral, upon  the  relation  of  Louis  FitzHenry,  city  attorney  of 
the  city  of  Bloomington.    The  petition  for  leave  to  file  the 
information  states  that  the  Attorney  General  is  informed 
the  Union  Gas  and  Electric  Company  claims  a  right  of  use 
in  and  to  the  streets  of  the  city  of  Bloomington  by  virtue 
of  some  alleged  arrangement  between  it  and  the  Citizens* 
Gas  Light  and  Heating  Company,  a  corporation  which  for- 
merly did  business  in  the  city  of  Bloomington ;  also  by  rea- 
son of  some  arrangement  between  itself  and  a  corporation 
known  as  the  Bloomington  Gas  Light  and  Coke  Company, 
both  of  which  corporations,  it  is  alleged,  have  been  out  of 
existence  for  many  years.    The  petition  further  alleges,  upon 
information,  that  the  Union  Gas  and  Electric  Company  has 
never  received  a  grant  of  any  kind  from  the  city  of  Bloom- 
ington authorizing  it  to  use  or  occupy  the  streets  for  laying 
and  maintaining  gas  mains  and  pipes  or  for  the  purpose  of 
erecting  and  maintaining  poles  and  wires  for  the  convey- 
ance of  electricity.     With  ,the  petition  was  an  affidavit  of 
the  relator  setting  out  at  length  the  history  of  the  organiza- 
tion and  operation  of  the  Bloomington  Gas  Light  and  Coke 
Company,  the  Citizens'  Gas  Light  and  Heating  Company 
an^>      and  the  Union  Gas  and  Electric  Company,  together  with 
^  ^       ordinances  passed  relating  to  them  in  the  business  in  which 
they  were  engaged  and  the  manner  in  which  they  ceased  to 
do  business,  and  alleged  reasons  why  the  Union  Gas  and 
Electric  Company  was  unlawfully  using  the  streets  of  said 
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city  of  Bloomington  for  the  purpose  of  laying  and  main- 
taining gas  mains  and  pipes  and  for  erecting  and  maintain- 
ing poles  and  wires  for  the  purpose  of  furnishing  light, 
heat  and  power  in  said  city.  Upon  the  presentation  of  the 
petition  and  affidavit  leave  was  granted  to  file  the  informa- 
tion. Leave  was  so  granted  on  the  26th  day  of  February, 
19 10,  and  summons  ordered  returnable  March  7,  19 10. 

The  first  count  of  the  information  charges  the  Union 
Gas  and  Electric  Company,  a  corporation  organized  under 
the  general  incorporation  laws  of  the  State  of  Illinois,  was, 
and  for  more  than  a  month  last  past  had  been,  and  still 
is,  unlawfully,  without  warrant,  charter  or  grant,  exercising 
the  power,  liberty,  privilege  and  franchise  of  using  and  oc- 
cupying the  streets,  alleys  and  public  places  in  the  city  of 
Bloomington  for  the  purpose  of  laying  and  maintaining  a 
system  of  mains,  pipes  and  other  appliances  for  the  dis- 
tribution and  sale  of  gas  for  heating  and  illuminating  pur- 
poses. The  second  count  charges  said  corporation  with  the 
same  usurpation  of  power  and  authority  in  the  use  of  the 
streets,  alleys  and  public  places  of  said  city  for  the  purpose 
of  erecting  and  maintaining  poles,  wires  and  other  appli- 
ances for  distribution  and  sale  of  electricity  for  commer- 
cial purposes. 

A  motion  by  the  Union  Gas  and  Electric  Company  to 
quash  the  writ  and  information  was  overruled  and  leave 
was  granted  it  to  file  a  general  and  special  demurrer.  The 
demurrer  was  overruled,  and  thereupon  respondent  (here- 
after called  appellant)  filed  eight  pleas.  The  pleas  cover 
190  pages  of  the  printed  abstract,  and  we  will  only  attempt 
to  briefly  state  the  material  issues  raised  by  the  pleas. 

By  its  pleas  appellant  justified  its  exercise  of  corporate 
powers  in  the  use  of  the  streets  of  the  city  of  Bloomington 
upon  the  ground  that  as  grantee  it  succeeded  to  the  rights, 
powers  and  privileges  of  the  Bloomington  Gas  Light  and 
Coke  Company,  a  corporation  organized  by  special  act  of 
the  legislature  February  14,  1855,  and  alleged  to  have  been 
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granted  a  perpetual  license  or  easement  in  the  use  of  the 
streets  by  the  city  council;  also  as  grantee  of  the  rights, 
powers  and  privileges  of  the  Citizens'  Gas  Light  and  Heat- 
ing Company,  a  corporation  organized  under  the  general 
incorporation  laws  of  the  State  of  Illinois  August  ii,  1883, 
and  alleged  to  have  been  granted  a  license  or  easement  in 
the  use  of  the  streets  for  its  gas  business  without  limit  as 
to  its  duration,  and  also  a  license  to  use  the  streets  for 
furnishing  light  and  power  by  electricity  for  a  period  of 
twenty  years.  Other  pleas  are  of  estoppel,  laches,  and  the 
five  and  seven  years  statutes  of  limitation. 

The  court  sustained  a  demurrer  to  all  the  pleas  and  en- 
tered a  judgment  ousting  appellant  from  the  powers,  liber- 
ties, privileges  and  franchise  of  using  and  occupying  the 
streets,  alleys  and  public  places  of  the  city  of  Bloomington 
for  the  purpose  of  laying  and  maintaining  a  system  of 
mains,  pipes  or  other  appliances  for  the  distribution  and 
sale  of  gas  for  heating  and  illuminating  purposes,  and  for 
erecting  and  maintaining  poles,  wires  and  other  appliances 
for  the  distribution  and  sale  of  electricity  for  commercial 
purposes,  and  prohibiting  appellant  from  the  further  exer- 
cise of  any  of  said  powers,  privileges  and  franchises.  From 
that  judgment  appellant  has  prosecuted  this  appeal. 

There  is  no  averment  in  any  plea  that  any  ordinance 
was  ever  adopted  by  the  city  council  authorizing  appellant 
to  exercise  its  franchise  in  and  use  the  streets,  alleys  and 
public  places  of  the  city  of  Bloomington  for  the  purpose  of 
furnishing  light,  either  by  gas  or  electricity,  except  that  an 
ordinance  was  adopted  by  the  city  council  August  17,  1900, 
extending  the  period  of  the  electric  light  license  granted  the 
Citizens'  Gas  Light  and  Heating  Company  from  1909  to 
1935.  The  justification  is  based  upon  the  validity  of  the 
licenses,  rights  and  privileges  granted  by  the  city  council 
to  the  Bloomington  Gas  Light  and  Coke  Company  and  the 
Citizens'  Gas  Light  and  Heating  Company,  and  the  validity 
of  their  transfer  to  the  appellant,  and  its  right,  as  grantee, 
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to  exercise  its  corporate  powers  and  franchise  thereunder 
without  the  license  or  consent  of  the  council. 

Many  questions  are  discussed  by  counsel  in  their  briefs. 
The  constitutionality  of  the  special  act  of  1855  incorporat- 
ing the  Bloomington  Gas  Light  and  Coke  Company;  the 
validity  of  the  grant  to  it  of  the  right  to  use  the  streets  for 
its  mains  and  pipes;  the  duration  of  the  grant;  the  law- 
ful organization  and  existence  of  the  Citizens'  Gas  Light 
and  Heating  Company  and  the  validity  of  the  street  rights 
granted  to  it;  the  right  of  a  corporation  granted  a  fran- 
chise by  the  State  to  conduct  the  business  of  lighting  in  a 
city  by  gas  or  electricity  to  alien  the  license  granted  it  by 
the  city  and  thereby  confer  authority  upon  the  grantee  to 
engage  in  the  business  without  further  permit  from  the  city, 
and  numerous  other  questions,  are  discussed.  In  the  view 
we  take  of  the  case  it  will  neither  be  necessary  nor  profit- 
able to  pass  upon  all  the  questions  which  have  been  made 
the  subject  of  argument  by  the  respective  counsel. 

A  brief  history  of  the  corporations  from  whom  appel- 
lant claims  to  have  secured  its  rights  to  use  the  streets,  and 
the  manner  in  which  such  rights  were  secured,  is  as  follows : 

It  appears  from  the  pleas  that  by  special  act  of  the  leg- 
islature passed  February  14,  1855,  ^^e  Bloomington  Gas 
Light  and  Coke  Company  was  created  a  corporation  with 
power  and  authority  to  manufacture  and  sell  gas  in  the 
city  of  Bloomington,  and  to  that  end  to  erect  the  necessary 
works  and  apparatus,  and,  with  the  consent  of  the  city 
authorities,  to  lay  and  maintain  pipes  in  the  streets.  The 
value  of  the  real  estate  it  might  own  was  limited  to  $5000. 
Its  capital  stock  was  $100,000.  The  corporation,  it  is  al- 
leged, was  by  resolution  adopted  by  the  city  council  March 
i>  1855,  granted  the  right  and  privilege  of  laying  and  main- 
taining pipes  and  mains  in  the  streets,  alleys  and  public 
places  for  the  distribution  of  gas,  and  in  pursuance  of  this 
license  the  corporation  laid  pipes  and  mains  and  entered 
upon  the  business  of  manufacturing  and  selling  gas,  and  so 
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continued  until  March  i,  1884.    Asahel  Gridley,  (or  Gen. 
Gridley,  as  he  is  usually  called  in  the  city  council  proceed- 
ings,) early  in  the  life  of  the  corporation  acquired  all  its 
capital  stock,  and  in  matters  relating  to  the  conducting  of 
the  gas  business  in  the  city  of  Bloomington  the  name  of 
the  corporation  is  rarely  used  but  the  records  show  the 
council  dealt  mostly  with  Gen.  Gridley.     According  to  an 
averment  of  the  fourth  plea,  on  July  25,  1859,  an  ordinance 
was  adopted  giving  Gen.  Gridley  the  right  to  lay  gas  pipes. 
He  died  testate  in  1881.    By  his  will  he  devised  to  trustees 
named,  the  capital  stock,  franchise,  street  mains,  rights  and 
property  of  the  Bloomington  Gas  Light  and  Coke  Company 
to  operate  in  manufacturing  and  supplying  gas  in  the  city 
of  Bloomington,  with  power  to  make  necessary  extensions 
and  repairs,  to  be  paid  for  out  of  the  earnings  of  the  cor- 
poration.   Edward  B.  Gridley,  a  son  of  Gen.  Gridley,  was 
named  and  qualified  as  trustee.    The  other  person  named  as 
trustee  declined  to  accept  the  trust.    February  8,  1884,  Ed- 
ward B.  Gridley,  as  trustee  and  in  his  own  right,  executed 
a  lease  to  the  Citizens'  Gas  Light  and  Heating  Company  of 
all  the  physical  property,  "also  the  franchise  of  supplying 
gas  in  said  city,"  of  the  Bloomington  Gas  Light  and  Coke 
Company  for  a  term  of  twenty  years,  and  assigned  to  the 
Citizens'  Gas  Light  and  Heating  Company  the  capital  stock 
of  the  Bloomington  Gas  Light  and  Coke  Company,  to  hold 
as  trustee  "for  the  single  and  only  purpose  of  voting  for 
the  election  of  directors  of  the  Bloomington  Gas  Light  and 
Coke  Company,  and  for  that  purpose  and  no  other  the  Citi- 
zens' Gas  Light  and  Heating  Company  shall  during  the 
continuance  of  this  lease  be  considered  the  owner  of  all 
such  stock."    At  the  April  term,  1899,  ^^  ^^e  circuit  court 
of  McLean  county  Edward  B.  Gridley  and  other  heirs  and 
devisees  of  Gen.  Gridley,  and  Edward  B.  Gridley  as  trus- 
tee, filed  a  bill  praying  an  order  and  decree  for  the  sale  of 
the  property,  rights,  effects  and  franchises  of  the  Bloom- 
ington Gas  Light  and  Coke  Company.     A  decree  was  en- 
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tered  for  the  sale  of  the  property  and  municipal  franchise 
of  the  corporation,  and  authorizing  the  trustee  to  make 
conveyance  to  the  purchaser  upon  confirmation  of  the  sale 
by  the  coiu't.  At  the  sale  made  pursuant  to  the  decree, 
J.  O.  Willson,  trustee,  became  the  purchaser.  The  sale  was 
approved  and  confirmed  by  the  court,  and  Edward  B.  Grid- 
ley,  trustee,  was  authorized  and  directed  to  make  and  de- 
liver to  the  purchaser  a  deed.  The  deed  w^as  executed  on 
April  25,  1899,  and  described  the  physical  property  of  the 
corporation,  also  the  capital  stock  owned  by  Gen.  Gridley, 
and,  as  averred  in  the  plea,  all  rights  pertaining  to  said  gas 
works  or  the  proper  working  thereof.  On  the  29th  day  of 
July,  1899,  J.  O.  Willson,  trustee,  made  a  deed  conveying 
all  the  property,  rights  and  franchises  of  the  Bloomington 
Gas  Light  and  Coke  Company  to  the  appellant,  the  Union 
Gas  and  Electric  Company. 

The  Citizens'  Gas  Light  and  Heating  Company  was  in- 
corporated under  the  general  incorporation  laws  of  the  State 
of  Illinois  on  August  11,  1883,  for  the  purpose  of  manu- 
facturing and  furnishing  gas,  light  and  heat  in  the  city  of 
Bloomington.  September  15,  1883,  the  city  council  passed 
an  ordinance  granting  the  Citizens'  Gas  Light  and  Heat- 
ing Company  the  privilege  of  laying  its  gas  mains  and  pipes 
under  the  surface  of  the  streets,  alleys  and  public  places  of 
the  city  for  the  piu^pose  of  conveying  gas  for  heating  and 
illuminating  purposes.  The  ordinance  required  the  corpo- 
ration to  fill  all  trenches  or  excavations  made  by  it  and  re- 
store the  streets  or  pavements  to  as  good  condition  as  they 
were  formerly  in,  under  the  supervision  of  the  committee 
on  streets  and  alleys  and  the  city  engineer.  The  ordinance 
required  the  corporation  to  pay  all  damages  that  might  be 
recovered  against  the  city  by  reason  of  making  excavations 
in  the  streets  or  failing  to  fill  them,  or  that  might  result 
from  laying  its  mains  and  pipes  in  the  streets.  The  maxi- 
mum charge  permitted  for  gas  was  fixed  at  two  dollars  per 
thousand  cubic  feet.     The  ordinance  was  accepted  in  writ- 
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ing  by  the  corporation,  and  it  proceeded  to  construct  a  plant 

• 

and  manufacture  and  furnish  gas  until  July,  1899.  In  1899 
the  corporate  powers  of  the  Citizens'  Gas  Light  and  Heat- 
ing Company  were  enlarged  so  as  to  authorize  it  to  furnish 
electric  light  and  power,  and  thereafter,  in  pursuance  of  an 
ordinance  adopted  by  the  city  council,  it  constructed  a  plant, 
erected  poles,  strung  wires  and  furnished  electric  light  and 
power  until  it  sold  to  appellant  its  entire  gas  and  electric 
business  and  plant.  It  is  averred  the  Citizens*  Gas  Light 
and  Heating  Company  sold  its  entire  "gas  plant,  street 
mains  and  pipes,  municipal  franchise  or  street  easement  or- 
dinance  aforesaid,  in  the  city  of  Bloomington,  and  all  of 
its  property  and  effects,  to  J.  O.  Willson,  as  trustee,  and 
afterwards,  to-wit,  on  the  29th  day  of  July,  1899,  the  said 
J.  O.  Willson,  trustee,  and  the  said  Citizens'  Gas  Light  and 
Heating  Company,  by  their  joint  deed  conveyed  all  of  their 
said  property,  rights,  effects,  municipal  franchise  and  street 
easement  rights  to  the  Union  Gas  and  Electric  Company." 
By  virtue  of  this  sale  and  purchase  appellant  claims  to  be 
the  owner  "of  all  of  said  property  rights  and  effects,  mu- 
nicipal ordinances,  franchises  and  street  easement  rights, 
both  as  to  electricity  and  gas,  in  the  streets,  alleys  and  pub- 
lic places  of  the  city  of  Bloomington." 

Appellant  insists  that  the  Bloomington  Gas  Light  and 
Coke  Company  and  the  Citizens'  Gas  Light  and  Heating 
Company  were  lawfully  organized  and  existing  corpora- 
tions, with  valid  grants  to  use  the  streets,  at  the  time  the 
conveyances  were  made  by  them  to  appellant;  that  the 
street  grants  and  privileges  of  said  corporations  were  the 
subject  of  sale  and  transfer,  and  vested  in  the  grantee  the 
same  rights  and  privileges  in  the  streets  that  the  grantors 
had.  The  authorities  on  the  question  are  not  harmoni- 
ous, and  much  confusion  has  arisen  from  not  distinguishing 
clearly  between  the  franchise  of  a  corporation,  which  can 
only  be  granted  by  the  State,  and  the  pennission,  by  ordi-  t 
nance,  of  a  municipality  for  the  exercise  of  the  corporate 
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franchise  within  the  municipality.  The  latter  is  not  a  fran- 
chise, although  it  is  often  so  referred  to.  It  is  a  license. 
(Chicago  City  Railway  Co,  v.  People,  73  111.  541.)  The 
franchise  of  a. gas  or  electric  lighting  corporation  exists  in- 
dependent of  the  action  of  the  city,  but  under  the  law  can 
only  be  exercised  by  virtue  of  the  license  or  pennission  of 
the  city.  A  very  clear  definition  of  a  franchise  was  given 
by  Mr.  Justice  Mulkey  in  Fietsam  v.  Hay,  122  111.  293, 
in  these  words :  "Now,  a  franchise  is  nothing  more  than 
the  right  or  privilege  of  being  a  corporation,  and  of  doing 
such  things,  and  such  things  only,  as  are  authorized  by  the 
corporation's  charter."  A  franchise  is  a  grant  or  special 
privilege  conferred  by  the  sovereign  power  of  the  State. 
(Chicago  Municipal  Gets  Light  Co,  v.  Town  of  Lake,  130 
111.  42. )  As  the  franchise  and  corporation  cannot  exist  in- 
dependently, it  is  uniformly  held  that  the  franchise  is  not 
assignable.  Appellant  does  not  claim  it  succeeded  to  the 
franchise  of  the  two  older  corporations,  but  that  it  did  suc- 
ceed to  their  street  licenses  and  privileges,  and  that  both 
the  Bloomington  Gas  Light  and  Coke  Company  and  the 
Citizens'  Gas  Light  and  Heating  Company  are  still  exist- 
ing corporations  and  owners  of  the  respective  franchises 
granted  them  by  the  State.  If,  as  contended,  the  street 
grants  and  privileges  of  said  two  corporations  were  valid 
and  were  property  of  the  corporations  subject  to  sale  and 
transfer  in  the  same  manner  as  the  property  of  purely  pri- 
vate corporations,  their  conveyance  did  not  dissolve  the  cor- 
porations. A  sale  by  a  corporation  of  all  its  property  will 
not  dissolve  the  corporation.  All  that  will  pass  by  such  a 
sale  will  be  such  property  as  is  clearly  vendible.  3  Thomp- 
son on  Corporations,  sec.  2916;  Briiffett  v.  Great  IVesteru 
Railroad  Co.  25  111.  310;  Reichivald  v.  Commercial  Hotel 
Co,  106  id.  439. 

Under  the  view  we  take  of  this  case  its  decision  does 
not  depend  upon  whether  the  street  grants  and  licenses  of 
the  two  old  corporations  wxre  the  subject  of  sale  and  trans- 


Jna,M2.]         The  People  v.  Union  Gas  Co.  405 

fer  so  as  to  vest  in  the  transferee  or  grantee  the  right  to 
operate  under  them.  The  transactions  between  the  two  old 
corporations  and  appellant  involved  more  than  a  mere  sale 
by  the  former  to  the  latter  of  their  street  grants  and  privi- 
leges. It  involved  the  assignment  of  the  stock  of  said  two 
old  corporations  to  a  trustee,  for  the  purpose'  of  putting  it 
out  of  their  power  to  control  their  own  organization  or 
thereafter  engage  in  the  business  for  which  they  were  char- 
tered, as  competitors  of  appellant.  This,  according  to  the 
authorities  hereafter  referred  to,  was  illegal  and  conferred 
no  authority  upon  appellant  to  use  the  streets. 

Gas  and  electric  lighting  corporations  are  quasi  public 
corporations,  and  the  public  has  a  greater  and  more  direct 
interest  in  their  management  and  conduct  than  in  the  case 
of  a  purely  private  corporation.  Lighting  a  city  is  of  great 
importance  to  the  welfare  and  safety  of  the  public.  For 
that  reason  lighting  corporations  are  granted  privileges  with 
reference  to  the  use  of  the  streets  which  are  held  the  equiv- 
alent of  the  power  of  eminent  domain.  In  Chicago  Gas 
Light  Co.  v.  People's  Gas  Light  Co,  121  111.  530,  the  court 
said  (p.  539)  :  "The  manufacture  and  distribution  of  illu- 
minating gas  by  means  of  pipes  or  conduits  placed,  under 
legislative  authority,  in  the  streets  of  a  town  or  city,  is  a 
business  of  a  public  character.  It  is  the  exercise  of  a  fran- 
chise belonging  to  the  State.  The  services,  rendered  and  to 
be  rendered  for  such  grant,  are  of  a  public  nature.  Where 
the  right  to  make  and  sell  gas  to  the  city  and  its  inhabi- 
tants, under  the  conditions  here  named,  is  conferred  upon 
a  company,  it  is  so  conferred  as  well  for  the  benefit  of  the 
public  as  of  the  company.  *  *  *  in  the  West  Virginia 
case  it  was  held  that  'whenever  the  legislature  by  statute 
law  has  authorized  any  person  or  corporation  to  condemn 
the  lands  of  others  in  order  to  carry  on  its  business,  the 
courts  w'ill  regard  this  as  a  legislative  declaration  that  this 
character  of  business  is  such  as  that  the  public  has  so  great 
and  direct  an  interest  in,  that  the  courts  must  hold  it  a^ 
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contrary  to  public  policy  to  perniit  any  restriction  of  it  by 
private  contract.'  If  clothing  a  corporation  with  the  power 
of  eminent  domain, — that  is,  with  the  right  to  take  an  in- 
dividual's property  by  paying  him  for  it, — so  stamps  the 
business  of  such  corporation  with  a  public  character  that 
that  business  may  not  be  restricted  by  contract,  we  see  no 
reason  why  the  same  public  character  should  not  attach  to 
a  corporation  which  is  vested  with  the  right  and  power  to 
tear  up  and  use  the  streets  of  a  great  city.  The  fee  of  such 
streets  is  vested  in  the  city  for  the  benefit  of  the  public. 
Any  business  which  requires  their  use  requires  the  use  of 
property  which  belongs  to  the  public." 

In  Gibbs  v.  Baltimore  Gas  Co,  130  U.  S.  396,  the  Su- 
preme Court  of  the  United  States  said :  "These  gas  com- 
panies entered  the  streets  of  Baltimore,  under  their  char- 
ters, in  the  exercise  of  the  equivalent  of  the  power  of 
eminent  domain,  and  are  to  be  held  as  having  assumed  an 
obligation  to  fulfill  the  public  purposes  to  subserve  which 
they  were  incorporated.  At  common  law,  corporations 
formed  merely  for  pecuniary  benefit  of  their  shareholders 
could  by  a  vote  of  the  majority  thereof  part  with  their 
property  and  wind  up  their  business,  but  corporations  to 
which  privileges  are  granted  in  order  to  enable  them  to 
accommodate  the  public,  and  in  the  proper  discharge  of 
whose  duties  the  public  are  interested,  do  not  come  within 
the  rule." 

According  to  the  pleas  the  Bloomington  Gas  Light  and 
Coke  Company  was  the  only  lighting  corporation  doing 
business  in  the  city  of  Bloomington  from  1855  until  the  Cit- 
izens' Gas  Light  and  Heating  Company  was  incorporated,  in 
1883,  and  licensed,  by  ordinance  adopted  by  the  city  coun- 
cil, to  use  the  streets  in  the  exercise  of  its  franchise.  With- 
in  six  months  thereafter  Edward  B.  Gridley,  as  trustee  and 
in  his  own  right,  leased  to  the  Citizens'  Gas  Light  and 
Heating  Company  all  the  tangible  property  of  the  Bloom- 
ington Gas  Light  and  Coke  Company,  also  ks  "franchise 
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of  supplying  gas  in  said  city/'  and  at  the  same  time  all  its 
stock  was  assigned  to  the  lessee,  to  be  voted  by  said  lessee 
in  the  election  of  directors  of  the  Bloomington  Gas  Light 
and  Coke  Company.  For  that  purpose  the  lease  provided 
that  during  its  continuance  the  lessee  should  be  considered 
the  owner  of  all  of  said  stock.  By  this  act  the  Bloomington 
Gas  Light  and  Coke  Company  surrendered  its  property  and 
the  right  to  carry  on  the  business  for  which  it  was  created, 
to  its  only  competitor.  Still  retaining  its  corporate  exist- 
ence and  the  franchise  held  from  the  State,  it  surrendered 
and  abandoned  to  a  competitor  the  right  to  exercise  that 
franchise,  and  with  this  surrender  went  all  the  capital  stock 
of  the  corporation  for  the  purpose  of  securing  to  the  bene- 
ficiary of  the  transaction  control  of  the  corporation,  and 
enabling  it  during  the  existence  of  the  lease  to  prevent  the 
corporation  from  again  engaging  in  the  business  for  which 
it  was  created.  The  lease  was  for  a  period  of  twenty  years, 
but  by  virtue  of  a  decree  of  court  entered  at  the  April  term, 
1899,  Edward  B.  Gridley,  trustee,  sold  the  physical  prop- 
erty, capital  stock,  and,  as  averred,  all  rights  pertaining  to 
said  gas  works  or  the  proper  working  thereof,  to  J.  O.  Will- 
son,  trustee.  The  deed  to  the  purchaser  was  executed  on 
April  25,  1899.  Appellant  was  granted  a  certificate  of  in- 
corporation July  24,  1899.  J-  O-  Willson  was  one  of  the 
incorporators.  Its  capital  stock  was  $400,000.  On  July  29 
J.  O.  Willson,  trustee,  executed  a  conveyance  to  appellant 
of  all  the  property,  rights  and  franchises  of  the  Blooming- 
ton Gas  Light  and  Coke  Company.  The  fourth  plea  avers 
that  the  Citizens'  Gas  Light  and  Heating  Company  entered 
upon  the  business  for  which  it  was  incorporated  at  once 
upon  its  obtaining  a  license  from  the  city,  and  so  continued 
until  the  month  of  July,  1899,  when  it  "contracted  and  sold 
its  entire  said  gas  plant,  street  mains  and  pipes,  municipal 
franchise  or  street  easement  ordinance  contract  aforesaid, 
in  the  city  of  Bloomington,  and  all  its  property  and  effects, 
to  J.  O.  Willson,  as  trustee,  and  on  July  29,  1899,  said 
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J.  O.  Willson,  trustee,  and  the  Citizens'  Gas  Light  and 
Heating  Company,"  by  their  joint  deed  conveyed  all  of 
their  said  "property,  rights,  effects,  municipal  franchise  and 
street  easement  rights''  to  appellant. 

The  pleas  aver  that  neither  of  the  two  old  corporations 
has  forfeited  or  surrendered  its  charter  or  been  dissolved 
and  that  their  charters  are  still  in  full  force  and  effect.  The 
first  plea  avers  the  capital  stock  of  the  Bloomington  Gas 
Light  and  Coke  Comj^any  "is  owned  and  held  by  First 
Trust  and  Savings  Bank  of  Chicago,  trustee."  The  second 
plea  avers  that  the  capital  stock  of  the  Citizens'  Gas  Light 
and  Heating  Company  "is  owned  and  held  in  trust  by 
First  Trust  and  Savings  Bank  of  Chicago,  as  trustee."  The 
fourth  plea  avers  that  the  capital  stock  of  the  Bloomington 
Gas  Light  and  Coke  Company  is  in  full  force  and  effect, 
"and  is  in  the  possession  of  and  owned  by  or  held  in  trust 
by  First  Trust  and  Savings  Bank  of  Chicago,  as  trustee, 
for  the  benefit  of  this  respondent."  The  same  averment  is 
made  with  reference  to  the  capital  stock  of  the  Citizens' 
Gas  Light  and  Heating  Company.  The  fifth  plea  avers  the 
capital  stock  of  the  Bloomington  Gas  Light  and  Coke  Com- 
pany is  in  possession  of  and  owned  or  held  in  trust  by  the 
First  Trust  and  Savings  Efank  of  Chicago,  as  trustee,  "for 
the  benefit  of  the  stockholders  of  this  respondent,"  and  the 
same  avennent  is  made  with  reference  to  the  capital  stock 
of  the  Citizens'  Gas  Light  and  Heating  Company.  .  By  the 
lease  of  its  property  and  street  rights  and  the  assignment 
of  its  stock  to  J.  O.  Willson,  trustee,  the  Bloomington  Gas 
Light  and  Coke  Company  purported  to  surrender  its  right 
to  manufacture  and  sell  gas  in  the  city  of  Bloomington  to 
the  lessee  during  the  term  of  the  lease, — twenty  years.  For 
whom  Willson  w^as  acting  as  trustee  is  not  directly  shown 
by  the  pleas.  He  was  the  purchaser  at  the  sale  made  by 
Gridley,  trustee,  in  pursuance  of  the  decree,  and  joined  with 
the  Citizens'  Gas  Light  and  Heating  Company  in  the  deed 
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to  appellant,  a  corporation  of  which  he  was  one  of  the  in- 
corporators. 

Unless  authorized  by  the  Gas  act  of  1897,  (which  we 
will  later  refer  to,)  the  acts  and  transactions  by  which  ap- 
pellant sought  to  secure  to  itself  the  sole  right  to  control, 
exercise  and  enjoy  the  powers,  rights  and  privileges  that 
liad  been  conferred  upon  the  other  corporations  with  ref- 
erence to  the  manufacture  and  sale  of  gas  and  electric  cur- 
rent in  the  city  of  Bloomington,  were  contrary  to  public 
policy  and  cannot  be  sustained.  It  could  not  be  seriously 
contended  that  the  transaction  amounted  to  a  consolidation. 
The  two  older  corporations  still  exist  and  own  their  re- 
spective franchises  granted  by  the  State.  They  have  dis- 
posed of  their  property  and  placed  it  out  of  their  power 
to  again  obtain  a  license  from  the  city,  for  their  capital 
stock  is  held  in  trust  for  the  benefit  of  appellant,  and  if  the 
transaction  is  held  valid,  appellant  or  the  trustee,  as  holder 
of  the  stock,  can  control  the  election  of  directors  and  their 
action.  To  sustain  appellant's  position  would  be,  in  effect, 
to  hold  that  one  public  service  corporation  might,  by  con- 
tract W'ith  a  competing  public  service  corporation,  divest  the 
competing  corporation  of  the  power  to  exercise  its  franchise 
and  by  tying  up  its  stock  prevent  such  competing  corpora- 
tion from  again  engaging  in  business.  If  the  appellant's 
purpose  had  not  been  to  prevent  competition  it  could  have 
secured  a  license  from  the  city  to  use  the  streets  in  the  ex- 
ercise of  its  franchise,  subject  to  the  existing  rights  of  com- 
peting companies.  It  seems  plain  that  in  seeking  to  invest 
itself  not  only  with  the  street  rights  of  but  also  the  control 
over  the  two  existing  companies,  its  object  was  to  suppress 
competition.  This  court  held  in  Dunbar  v.  American  Tele- 
phone Co.  224  111.  9,  that  one  corporation  cannot  own  stock 
in  another  corporation,  and  an  attempt  to  do  so  by  purchas- 
ing in  the  name  of  another  or  having  the  legal  title  held  in 
the  name  of  another  for  the  benefit  of  the  purchasing  corpo- 
ration, is  contrary  to  law  and  the  public  policy  of  this  State. 
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The  question  as  to  the  right  of  one  corporation  to  hold 
slock  in  another  corporation  was  before  this  court  in  Peo- 
ple V.  Chicago  Gas  Trust  Co.  130  111.  268.    The  Chicago 
Gas  Trust  Company  was  organized  under  the  general  In- 
corporation act  April  28,  1887.    The  object  of  its  incorpo- 
ration as  set  out  in  the  statement  filed  with  the  Secretary  of 
State  was  to  build,  erect,  purchase  or  lease  works  for  the 
manufacture,  sale  and  distribution  of  gas  and  electricity  for 
heat,  light  and  power  purposes,  and  "to  purchase  and  hold 
or  sell  the  capital  stock    *    *    *    of  any  gas  works  or  gas 
company  or  companies,  or  any  electric  company  or  compa- 
nies, in  said  city  of  Chicago,  Cook  county,  Illinois,  or  else- 
where in  said  State  of  Illinois."     The  Chicago  Gas  Trust 
Company  thereupon  purchased  a  majority  of  the  capital 
stock  of  the  Chicago  Gas  Light  and  Cc4ce  Company,  the 
Consumers'  Gas  Company  and  the   Equitable  Gas  Light 
and  Fuel  Company,  the  only  gas  companies  then  engaged 
in  manufacturing  and  distributing  gas  and  occupying  the 
streets  of  the  city  with  gas  mains.     An  infomiation  was 
filed  in  the  name  of  the  People  to  require  the  Chicago  Gas 
Trust  Company  to  show  by  what  warrant  it  was  exercising 
certain  powers,  privileges  and  franchises  therein  described. 
The  information  alleged  that  said  Chicago  Gas  Trust  Com- 
pany held  a  majority  of  the  capital  stock  in  each  of  the 
four  gas  companies  above  named;   that  it  had  the  power 
to  manage  and  control  the  four  corporations ;   that  by  such 
control  it  had  destroyed  the  diversity  of  interest  and  mo- 
tive for  competition  between  .them  which  would  otherwise 
exist  in  the  manufacture,  distribution  and  sale  of  illuminat- 
ing gas,  and  had  secured  a  monopoly  in  the  business  of  fur- 
nishing gas  to  the  city  of  Chicago  and  its  inhabitants.    The 
legality  of  the  organization  of  the  Chicago  Gas  Trust  Com- 
pany as  a  corporation  was  not  questioned,  but  it  was  denied 
that  it  had  the  power  "to  purchase  and  hold    *    *    *    the 
capital  stock"  of  other  gas  companies.     In  passing  upon 
that  question  the  court  said  (p.  283)  :    "Corporations  can 
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only  exercise  such  powers  as  may  be  conferred  by  the  legis- 
lative body  creating  them,  either  in  express  terms  or  by 
necessary  implication,  and  the  implied  powers  are  presumed 
to  exist  to  enable  such  bodies  to  carry  out  the  express  pow- 
ers granted  and  to  accomplish  the  purposes  of  their  creation. 
*  *  *  Where  a  charter  in  express  terms  confers  upon  a 
corporation  the  power  to  maintain  and  operate  works  for 
the  manufacture  and  sale  of  gas,  it  is  not  a  necessary  impli- 
cation therefrom  that  the  power  to  purchase  stock  in  other 
gas  companies  should  also  exist.  There  is  no  necessary  con- 
nection between  manufacturing  gas  and  buying  stocks.  If 
the  purpose  for  which  a  g^as  company  has  been  created  is 
to  make  and  sell  gas  and  operate  gas  works,  the  purchase 
of  stock  in  other  gas  companies  is  not  necessary  to  accom- 
plish such  piupose."  The  court  further  said,  that  since  tlie 
power  to  purchase  outside  stocks  could  not  be  implied  from 
the  power  to  operate  gas  works  and  make  and  sell  gas,  a 
company  could  not  exercise  this  power  unless  expressly  au- 
thorized by  legislative  grant.  After  referring  to  authorities 
the  court  said:  "It  has  been  held  in  many  cases  that  *in 
the  United  States  corporations  cannot  purchase  or  hold  or 
deal  in  the  stocks  of  other  corporations  unless  expressly 
authorized  to  do  so  by  law,'  and  that  'one  corporation  can 
not  become  the  owner  of  any  portion  of  the  capital  stock 
of  another  corporation  unless  authority  to  become  such  is 
clearly  conferred  by  statute.' " 

The  object  of  the  incorporation  of  the  appellant  was  "to 
furnish  and  sell  gas,  electricity  and  other  lighting  and  heat- 
ing substances  for  light,  heat  and  power  purposes,  for  pub- 
lic and  private  uses."  The  powers  of  the  appellant  are  re- 
stricted to  such  as  are  necessary  and  requisite  to  carry  into 
effect  that  object.  The  general  Incorporation  act,  imder 
which  appellant  was  organized,  did  not  confer  upon  it  the 
power  to  purchase  stock  in  other  corporations,  and  as  it 
was  not  necessary  for  it  to  purchase  stock  in  other  corpora- 
tions to  carry  into  effect  the  object  of  its  formation,  such 
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power  was  not  given  to  it  by  implication.  The  effect  of 
the  transfer  of  the  capital  stock  of  the  Bloomington  Gas 
Light  and  Coke  Company  and  the  Citizens'  Gas  Light  and 
Heating  Company  to  the  First  Trust  and  Savings  Bank  of 
Chicago,  as  trustee,  for  the  use  and  benefit  of  appellant  or 
its  stockholders,  and  the  sale  of  all  the  property,  rights  and 
street  easements  to  appellant,  was  to  destroy  the  power  of 
those  companies  to  engage  in  the  manufacture,  sale  and 
distribution  of  gas,  heat  and  light  in  the  city  of  Blooming- 
ton.  By  that  transaction  the  only  competitors  of  appellant 
were  destroyed  and  a  monopoly  of  the  gas  business  was  se- 
cured to  appellant  This  is  clearly  in  violation  of  law  and 
contrary  to  public  policy.  In  People  v.  Chicago  Gas  Trust 
Co.  supra,  it  was  said  (p.  293)  :  "The  business  of  manu- 
facturing and  distributing  illuminating  gas  by  means  of 
pipes  laid  in  the  streets  of  a  city  is  a  business  of  a  public 
character.  It  is  the  exercise  of  a  franchise  belonging  to 
the  State.  The  services  rendered  and  to  be  rendered  for 
such  a  grant  are  of  a  public  nature.  Companies  engaged  in 
such  business  owe  a  duty  to  the  public.  Any  unreasonable 
restraint  upon  the  performance  of  such  duty  is  prejudicial 
to  the  public  interest  and  in  contravention  of  public  policy. 
(Citing  cases.)  Whatever  tends  to  prevent  competition  be- 
tween those  engaged  in  a  public  employment  or  business 
impressed  with  a  public  character  is  opposed  to  public  pol- 
icy and  therefore  unlawful.  Whatever  tends  to  create  a 
monopoly  is  unlawful,  as  being  contrary  to  public  policy." 
If  the  purchase  of  a  majority  of  the  capital  stock  of  com- 
peting corporations  would  create  a  monopoly,  certainly  the 
purchase  of  all  the  capital  stock  of  such  corporations  would 
have  a  like  effect.  Whatever  the  purpose  of  the  transfer 
to  appellant  of  the  property,  rights  and  street  easements, 
and  to  the  First  Trust  and  Savings  Bank  of  the  capital 
stock  of  the  gas  companies  then  engaged  in  business,  the 
effect  was  to  destroy  competition  and  to  secure  to  appellant 
absolute  contrpj  of  tbc  gas  business  in  the  city  of  Blocmi- 
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ington.  The  law  looks  to  the  effect  and  not  to  the  purpose. 
Neither  will  it  ''sustain  a  transaction  illegal  in  character, 
accomplished  by  indirection,  \vhen  it  could  not  be  done  if 
the  methods  were  direct."  Dunbar  v.  American  Telephone 
Co.  supra. 

Appellant  contends  that  its  purchase  of  the  stock  of  the 
other  corporations  and  exercise  of  the  rights  granted  them 
are  authorized  by  the  act  of  1897,  entitled  "i\n  act  in  re- 
lation to  gas  companies."  (Kurd's  Stat.  1909,  p.  604.) 
That  act  was  adopted  after  the  decision  in  People  v.  Chi- 
cago Gas  Trust  Co.  supra,  and  was  evidently  intended  to 
authorize  acts  held  in  that  case  to  be  illegal,  in  the  absence 
of  express  legislative  authority.  The  first  and  second  sec- 
tions of  the  act  are  as  follows : 

"Sec.  I.  .That  all  gas  companies  now  organized,  or  here- 
after to  be  organized  in  this  State,  are  hereby  authorized 
and  empowered  to  sell,  transfer  and  convey  or  lease  their 
real  and  personal  property,  rights,  franchises  and  privileges, 
in  whole  or  in  part,  to  any  other  gas  company  doing  busi- 
ness in  the  same  city,  town  or  village,  and  such  other  gas 
company  is  authorized  to  purchase  or  lease  and  to  hold  and 
enjoy  said  property. 

"Sec.  2.  It  shall  be  lawful  for  any  gas  companies,  now 
organized  or  hereafter  to  be  organized  in  this  State,  doing 
business  in  the  same  city,  town  or  village,  to  consolidate 
and  merge  into  a  single  corporation,  which  shall  be  one  of 
said  merging  and  consolidating  corporations,  by  complying 
with  the  provisions  of  this  act,  as  hereinafter  specified." 

Other  sections  relate  to  methods  of  perfecting  the  sale 
or  consolidation  of  companies  and  the  effect  thereof.  Sec- 
tion II  is  as  follows*: 

"Sec.  II.  Any  corporation  purchasing  or  leasing  the 
property  of  any  company  or  companies,  or  into  which  any 
company  or  companies  are  consolidated  and  merged  under 
this  act,  shall  be,  at  the  time  of  availing  itself  of  or  ac- 
cepting the  benefits  of  this  act,  in  the  actual  business  of 
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furnishing  gas  to  consumers;  and  shall  be  subject  to  the 
fcJlowing  provisions :  Such  corporation  shall  not  increase 
the  price  cliarged  by  it  for  gas  of  the  quality  furnished  to 
consumers  during  any  part  of  the  year  immediately  pre- 
ceding such  purchase  or  lease,  or  such  consolidation  and 
merger.  Such  corporation  shall  furnish  gas  to  consumers 
as  good  in  quality  as  it  furnished  previous  to  such  purchase 
or  lease,  or  such  consolidation  and  merger." 

It  will  be  seen  that  in  order  to  authorize  a  corporation 
to  purchase  or  lease  the  property  of  another,  the  statute 
requires  that  it  shall  be,  at  the  time  of  availing  itself  of  or 
accepting  the  benefits  of  this  act,  in  the  actual  business  of 
furnishing  gas  to  consumers.  Coimsel  for  appellant  sug- 
gest that  it  does  not  appear  appellant  was  not  so  engaged 
at  the  time  of  the  conveyance  to  it.  There  is  no  averment 
in  any  plea  that  at  the  time  of  its  purchase  from  the  two 
old  corporations  appellant  was  in  the  actual  business  of  fur- 
nishing gas  to  consumers,  nor  is  there  any  averment  that 
it  had  any  license  or  permit  from  the  city  to  do  so.  It 
bases  its  right  solely  upon  the  grants  of  the  street  right<^ 
and  privileges  of  the  two  older  corporations.  Pleadings 
will  be  construed  strictly  against  the  pleader.  If  it  was 
sought  to  justify  under  the  provisions  of  the  act  of  1897, 
the  pleas  should  show  appellant  was  in  a  position,  at  the 
time,  to  avail  itself  of  the  benefits  of  the  act,  and  failing  to 
do  so,  the  pleas  will  be  considered  as  defective  in  a  proceed- 
ing of  this  character  as  if  they  expressly  stated  appellant 
was  not  at  the  time  engaged  in  the  business  of  furnishing 
gas  to  consumers.  Inferentially  it  appears  that  appellant 
was  not,  at  the  time  of  its  purchase,  engaged  in  furnishing 
gas  to  consumers.  The  purchase  was  made  four  days  after 
appellant  was  incorporated.  No  claim  is  made  that  it  ob- 
tained a  license  from  the  city  to  engage  in  business,  and  we 
must  assume  that  it  did  not.  This  suit  is  an  attack  upon 
its  authority  to  conduct  the  business  of  manufacturing,  dis- 
tributing and  selling  gas  and  electricity  in  the  city,  and  its 
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sole  justification  is  that  it  acquired  that  right  by  g^rant  from 
other  companies.  It  will  not  be  presumed  it  engaged  in  the 
business  before  it  claims  it  acquired  the  right  to  do  so. 

Counsel  in  an  elaborate  argument  contend  that  the  word 
"shall,"  in  section  ii,  should  be  read  "may,"  and  seek  to 
show  that  it  would  be  much  better  for  the  public  to  so  con- 
strue the  statute.  We  cannot  agree  that  it  would  be  per- 
missible to  hold  that  the  word  "shall"  should  be  read  "may." 
To  give  the  act  the  construction  contended  for  would  be 
equivalent  to  removing  all  restrictions  from  the  purchasing 
or  leasing  corporation.  To  say  that  the  provision  of  the 
act  can  be  availed  of  by  any  corporation  that  may  or  may 
not  be  at  the  time  engaged  in  the  business  of  furnishing 
gas  would  render  the  provision  meaningless.  If  the  legis- 
lature had  intended  that  any  corporation  or  any  gas  cor- 
poration, whether  engaged  in  business  or  not,  could  avail 
itself  of  the  benefits  of  the  act,  there  could  have  been  no 
object  or  purpose  in  using  the  language  employed.  We  can 
not  assume  tlie  language  was  not  intended  to  mean  any- 
thing. Presumably  it  expressed  the  legislative  mind,  and 
that  was,  that  no  corporation  could  avail  itself  of  the  pro- 
visions of  the  act  that  was  not,  at  the  time  of  doing  so, 
engaged  in  the  business  of  furnishing  gas.  The  wisdom  of 
the  restriction  was  a  legislative — not  a  judicial — question, 
and  the  law-making  power  having  placed  the  restriction  in 
the  law,  whether  it  be  thought  wise  or  not,  courts  cannot 
read  it  out.  It  follows  that  if  appellant's  right  to  use  the 
streets  of  the  city  of  Bloomington  depends  upon  the  au- 
thority of  the  Gas  act  of  1897  it  cannot  be  sustained,  for 
it  was  not  at  the  time  of  the  purchase  engaged  in  the  actual 
business  of  furnishing  gas,  and  therefore  could  not  avail 
itself  of  the  provisions  of  the  act. 

Appellant  further  contends  that  the  city  of  Bloomington 
has  by  various  acts,  resolutions  and  ordinances  recognized 
appellant  as  a  corporation  authorized  to  engage  in  the  gas 
and  electric  business  in  said  city  and  is  now  estopped  from 
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questioning  its  right  to  do  so.  The  principal  acts  relied  on 
in  the  pleas  as  grounds  of  estoppel  are:  (i)  On  August 
1 8,  1900,  the  city  council  passed  an  ordinance  extending 
the  electric  light  grant  of  appellant,  "assignee  of  the  Citi- 
zens' Gas  Light  and  Heating  Company,  its  successors  and 
assigns,"  from  1909  to  1935;  (2)  on  November  24,  1900, 
the  city  ordered  appellant  to  place  its  electric  wires  under 
ground,  which  was  done  at  an  expense  of  $50,000;  (3)  on 
October  13,  1905,  appellant  informed  the  city  that  it  was 
then  engaged  in  overhauling  its  mains  and  service  through- 
out the  city  and  asked  permission  to  re-lay  the  pavements 
and  re-fill  the  trenches  itself,  which  the  city  refused  to 
grant  but  re-filled  the  trenches  under  the  supervision  of  the 
city  engineer,  at  appellant's  expense;  (4)  on  February  9, 
1906,  the  city  council  appointed  a  special  committee  to  look 
into  the  quality  of  gas  furnished  by  appellant  and  the  price 
charged  for  same,  and  on  March  16,  1906,  the  special  com- 
mittee reported  to  the  city  council  "that  the  new  company 
[appellant]  will  practically  re-build  the  entire  plant,  discard- 
ing nearly  all  the  old  machinery  and  apparatus  and  install- 
ing new  in  its  place,  which  will  increase  the  capacity  and 
efficiency  of  the  works,  as  we  are  informed,  and  will  give 
us  an  entirely  up-to-date  gas  plant;"  that  another  report 
was  made  at  a  later  date,  stating  that  "all  the  improvements 
to  the  gas  plant,  as  outlined  in  our  other  report,  are  now 
completed  and  in  use,  except  the  machine  known  as  the  gov- 
ernor," and  that  this  machine  was  expected  in  a  few  days, 
and  when  installed  the  committee  was  assured  there  would 
be  no  cause  for  complaint  of  poor  or  unequal  pressure;  (5) 
that  at  various  times  the  city  council  had  directed  appellant 
to  put  in  passable  condition  certain  ditches  and  repair  plank 
crossings;  (6)  that  appellant  had  paid  taxes  on  its  prop- 
erty to  the  city;  (7)  that  appellant  had  furnished  gas,  light 
and  heat  to  the  city,  for  which  the  city  had  paid;  (8)  that 
the  city  had  granted  to  appellant  the  right  to  lay  gas  mains, 
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and  required  it  to  enter  into  an  agreement  with  the  city  to 
save  the  city  from  all  damages  occasioned  by  such  work; 
and  (9)  that  in  August,  1899,  appellant  borrowed  $400,000, 
for  which  it  issued  bonds  secured  by  trust  deed  on  its  plant 
and  property,  and  in  1905,  for  the  purpose  of  paying  off 
said  bonds  and  securing  funds  for  the  improvement  of  its 
plant  and  the  construction  of  new  works,  it  issued  bonds  * 
in  the  sum  of  $750,000,  secured  by  trust  deed,  duly  re- 
corded, on  the  corporate  property,  and  sold  said  bonds  to 
parties  who  purchased  them  in  good  faith,  for  a  valuable 
consideration. 

Appellee  insists  that  this  is  a  proceeding  by  the  State 
questioning  the  right  of  appellant  to  exercise  a  franchise 
belonging  to  the  State,  and  therefore  the  law  of  estoppel 
does  not  apply,  ( i )  because  that  doctrine  cannot  be  invoked 
against  the  State;  and  (2)  the  State  cannot  be  estopped  by 
the  action  or  non-action  of  the  city.  It  is  true,  this  suit 
was  begun  in  the  name  of  the  People,  but  it  was  brought 
on  the  relation  of  the  city  attorney  of  the  city  of  Bloom- 
ington,  and  the  affidavit  of  the  relator  filed  in  support  of 
the  petition  for  leave  to  file  the  information  states  that  the 
suit  was  ordered  begun  by  the  city  council  of  the  city  of 
Bloomington.  The  State  granted  appellant  the  authority 
to  exercise  its  franchise  in  the  city  of  Bloomington,  by  and 
with  the  consent  of  the  city.  The  grant  from  the  State  was 
subject  to  the  granting  of  permission  by  the  municipal  au- 
thorities. The  State,  however,  was  not  particularly  inter- 
ested whether  the  city  granted  the  permission  by  ordinance, 
or  whether  it  suffered  appellant  to  exercise  the  franchise 
granted  it  by  the  State  without  adopting  an  ordinance  li- 
censing it  to  do  so.  So  far  as  that  question  is  concerned, 
therefore,  the  city  is  the  real  party  in  interest,  and  the  suit 
is  to  be  so  regarded  and  treated.  {People  v.  Central  Union 
Telephone  Co,  232  111.  260;    Chicago  and  Northzvestern 

Railway  Co,  v.  People,  91  id.  251.)     That  the  doctrine  of 
2  .^  4  —    7 


4l8  The  People  v.  Union  Gas  Co.  [254  III. 

• 

estoppel  in  pais  may  in  a*  proper  case  be  invoked  against  a 
city  has  been  held  in  Chicago,  Rock  Island  and  Pacific  Rail- 
road  Co,  v.  City  of  Joliet,  79  111.  25,  Chicago  and  North- 
western Railway  Co.  v.  People,  supra,  Martel  v.  City  of 
Bast  St.  Louis,  94  111.  67,  City  of  Chicago  v.  Union  Stock 
Yards  and  Transit  Co,  164  id.  224,  Village  of  Winnetka  v. 
Chicago  and  Milwaukee  Bleqtric  Railway  Co.  204  id.  297, 
People  V.  City  of  Rock  Island,  215  id.  488,  Sanitary  Dis- 
trict V.  Metropolitan  West  Side  Elevated  Railway  Co.  241 
id.  622,  and  City  of  Chicago  v.  Pittsburg,  Cincinnati,  Chi- 
cago and  St,  Louis  Railway  Co.  244  id.  220.  We  are  of 
opinion  the  pleas  of  estoppel  should  have  been  sustained. 
A  different  rule  might  apply  if  the  acts  of  appellant  were 
such  as  the  city  of  Bloomington  had  no  power  to  authorize. 
Here  the  legality  of  appellant's  organization  as  a  corpora- 
tion is  not  challenged.  The  city  had  the  legal  right  to  grant 
it  permission  to  do  just  what  it  has  done  and  is  doing  in 
the  matter  of  manufacturing  and  distributing  gas  and  elec- 
tric current  and  to  use  the  streets  for  that  purpose.  It  ap- 
pears from  the  averments  of  the  pleas  of  estoppel  tliat  for 
ten  years  the  city  treated  appellant  as  if  it  were  in  the 
lawful  exercise  of  its  franchise,  and  induced  and  permitted 
appellant  to  expend  large  sums  of  money  in  an  endeavor  to 
comply  with  requirements  of  the  municipal  authorities,  a 
large  part  of  which  would  be  a  total  loss  if  appellant  may 
now  be  ousted  from  continuing  the  exercise  of  its  franchise 
because  permission  was  not  granted  it  to  do  so  by  ordi- 
nance. This  would  be  contrary  to  the  well  settled  law  and 
to  the  principles  of  justice  and  fair  dealing.  To  hold  the 
city  estopped  will  not  have  the  effect,  as  suggested  by  coun- 
sel for  the  city,  of  giving  appellant  an  exclusive  or  irrevo- 
cable right  or  privilege  to  use  the  streets,  but  in  the  conduct 
and  management  of  its  business  it  will  still  be  subject  to 
the  constitution  and  laws  and  the  control  of  the  city  council 
acting  thereunder. 
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We  are  of  opinion  the  demurrers  were  properly  sus- 
tained to  all  the  pleas  except  those  of  estoppel.  As  to  those 
pleas  the  demurrers  should  have  been  overruled.  For  this 
error  the  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  overrule  the  demur- 
rer to  the  pleas  of  estoppel. 

Reversed  and  remanded,  with  directions. 


The  Dime  Savings  and  Trust  Company  et  al.  Appellees, 
vs.  JuuA  Ballance  Watson  et  al.  Appellants. 

Opinion  Hied  April  i8,  igi2 — Rehearing  denied  June  §,  igi2. 

1.  Wills — when  trustees  take  the  legal  estate  in  fee.  Trustees 
under  a  will  take  the  legal  estate  in  fee,  even  though  it  is  not  ex- 
pressly so  stated  in  the  will,  if  the  powers  conferred  and  duties 
imposed  upon  them  are  such  as  necessarily  require  them  to  hold 
the  legal  estate  in  fee. 

2.  Same — rule  against  perpetuities  stated.  No  interest  subject 
to  a  condition  precedent  is  good  unless  the  condition  must  be  ful- 
filled, if  at  all,  within  twenty-one  years  after  some  life  in  being  at 
the  creation  of  the  interest,  and  the  possibility  that  it  may  not  be 
fulfilled  within  that  time  violates  the  rule. 

3.  Same — rule  where  there  is  a  devise  to  a  class  at  termination 
of  preceding  estate.  Where  there  is  a  devise  to  a  class  after  the 
termination  of  an  intervening  particular  estate,  all  persons  be- 
longing to  the  class  at  the  termination  of  the  prior  estate  are  en- 
titled to  share  in  the  devise,  whether  they  were  in  being  at  the 
death  of  the  testator  or  not;  and  if  the  preceding  estate  may  not 
terminate  within  the  limit  fixed  by  the  rule  against  perpetuities,  so 
that  the  individuals  of  the  class  and  the  interest  of  each  can  be  as- 
certained within  that  time,  the  devise  to  the  class  is  obnoxious  to 
the  rule  against  perpetuities  and  must  fail. 

4.  Same — rtde  against  perpetuities  is  a  rule  of  lazv  and  not  of 
construction.  The  rule  against  perpetuities  is  a  rule  of  law  and 
not  one  of  construction  to  use  in  ascertaining  the  testator's  inten- 
tion, and  such  intention  must  be  ascertained  without  reference  to 
the  rule. 

r 

5.  Same — gift  directly  to  class  of  beneficiaries  takes  effect  im- 
mediately.   A  gift  made  directly  to  a  class  of  beneficiaries,  though 
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its  enjoyment  be  postponed  to  a  future  time,  takes  effect  immedi- 
ately in  favor,  exclusively,  of  those  members  of  the  class  living 
at  the  testator's  death. 

6.  Same — rule  where  a  direction  to  pay  money  in  the  future  is 
the  only  disposition.  Where  the  only  disposition  of  property  made 
by  a  will  is  a  direction  to  pay  money  at  a  fixed  time  to  a  class  of 
beneficiaries,  only  those  members  of  the  class  in  existence  at  the 
time  of  payment  are  entitled  to  share  in  it. 

7.  SamB — when  devise  of  income  is  not  limited  to  beneficiaries 
living  at  testator's  death.  Where  a  will  provides  that  nine-tenths 
of  the  net  income  of  the  testator's  estate  "shall  be  divided  semi- 
annually, equally  among  my  living  nephews  and  nieces,"  and  pro- 
vides for  the  disposition  of  the  shares  of  those  who  may  die  either 
before  or  after  the  testator  and  with  or  without  descendants,  the 
class  of  beneficiaries  is  not  limited  to  nephews  and  nieces  living  at 
the  time  of  the  testator's  death,  but  means  nephews  and  nieces 
living  at  the  time  of  each  semi-annual  division,  and  embraces 
nephews  or  nieces  born  after  the  testator's  death. 

8.  Same — when  a  devise  to  grand-nephews  and  grand-nieces 
violates  rule  against  perpetuities.  A  direction  to  trustees  to  divide 
the  corpus  of  the  estate,  "twenty-one  years  after  the  death  of  my 
last  surviving  nephew  or  niece,"  among  the  grand-nephews  and 
grand-nieces  of  the  testator  is  in  violation  of  the  rule  against  per- 
petuities, where  the  testator,  at  the  time  of  his  death,  had  a  sister 
and  two  brothers  living,  as  in  such  case  it  is  possible  that  another 
nephew  or  niece  may  be  born  who  may  outlive  for  a  period  of 
more  than,  twenty-one  years  anyone  in  being  at  the  testator's  death. 

Carter,  C.  J.,  and  Cartwright,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
lion.  N.  E.  WoRTHiNGTON,  Judge,  presiding. 

A  bill  was  filed  in  the  circuit  court  of  Peoria  county  by 
the  Dime  Savings  and  Trust  Company  and  Leslie  Robison, 
executors  of  the  will  of  John  Green  Ballance  and  trustees 
under  its  provisions,  for  a  .construction  of  the  will,  and  the 
court  decreed  that  paragraphs  12,  13,  14,  15  and  16  were 
in  violation  of  the  rule  against  perpetuities  and  that  the 
residuary  property  referred  to  in  those  paragraphs  was  in- 
testate.   Six  of  the  beneficiaries  appealed. 

The  first  eleven  clauses  of  the  will  direct  the  payment 
of  the  expenses  of  the  testator's  last  sickness  and  of  his 
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funeral  and  make  certain  specific  bequests,  and  the  twelfth, 
directs  the  setting  aside  of  $1000,  the  income  to  be  de- 
voted to  the  care  of  the  graves  of  the  testator's  father  and 
mother.  There  is  no  controversy  in  regard  to  these  clauses. 
The  thirteenth  clause  places  all  the  testator's  property  in 
the  hands  of  his  executors  as  trustees,  who  are  given  power 
to  pay  the  debts  and  legacies  and  to  sell  such  property  as 
may  be  necessary  for  that  purpose  without  any  order  of 
court,  and  are  directed  to  care  for  and  maintain  the  residue 
of  the  estate  so  that  it  may,  if  possible,  increase  in  value, 
and  to  distribute  the  net  income,  as  defined  in  the  will,  at 
the  times  therein  provided.  Clauses  14,  15  and  16  are  as 
follows : 

"14.  After  all  the  legacies  and  debts  of  the  estate  are 
paid,  the  income  of  the  remainder  of  the  estate  shall  be 
devoted  to  paying  the  current  debts  incurred  for  maintain- 
ing and  managing  the  estate,  expenses  of  litigation  of  every 
kind  concerning  the  property,  taxes,  assessments,  insurance, 
repairs  and  all  of  the  alterations  to  buildings  or  property  of 
any  kind.  After  all  these  expenses  have  been  paid,  the  re- 
mainder of  the  income  shall  be  considered  net  income,  to 
be  disposed  of  as  herein  provided. 

"15.  One-tenth  of  the  net  income  shall  be  set  aside  as  a 
fund  for  making  betterments  to  the  estate  as  my  executors 
shall  consider  prudent,  to  increase  the  value  of  the  estate. 
Nine-tenths  of  the  net  income  shall  be  divided  semi-annu- 
ally, equally  among  my  living  nephews  and  nieces,  the  chil- 
dren of  my  brothers  and  sisters.  The  share  of  any  nephew 
or  niece  who  may  die,  either  before  or  after  my  death, 
shall  be  given  to  his  or  her  lineal  descendants,  if  he  or  she 
have  such  descendants,  and  shall  be  divided  equally  between 
them;  but  in  case  any  nephew  or  niece  shall  die  leaving 
no  issue  or  descendant  of  such  issue,  then  such  nephew  or 
niece  are  not  to  be  considered  in  making,  the  semi-annual 
division  of  the  net  income,  but  the  portion  that  would  have 
descended  to  such  nephew  or  niece  shall  be  considered  to 
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have  lapsed  and  shall  go  to  the  surviving  nephews  and 
nieces. 

"i6.  Twenty-one  years  after  the  death  of  my  last  sur- 
viving nephew  or  niece  my  estate  shall  be  divided  among  my 
grand-nephews  and  grand-nieces  who  are  lineal  descendants 
of  my  father  and  mother,  in  such  way  that  the  share  of 
each  nephew  or  niece  shall  be  divided,  in  equal  parts,  be- 
tween the  sons  and  daughters  of  said  nephew  or  niece;  and 
in  case  any  of  the  said  grand-nephews  or  grand-nieces  shall 
have  died  before  the  division  of  the  estate  leaving  any  di- 
rect lineal  descendants,  then  such  descendants  shall  inherit 
the  share  of  such  deceased  grand-nephew  or  grand-niece. 
In  case  any  grand-nephew  or  grand-niece  dies  without  leav- 
ing any  direct  lineal  descendant,  the  portion  going  to  such 
deceased  grand-nephew  or  grand-niece  shall  be  considered 
to  have  lapsed,  and  he  or  she  will  not  be  considered  in  mak- 
ing final  division  of  my  estate." 

.  The  testator's  estate,  as  inventoried  by  the  executors, 
consisted  of  real  estate  valued  at  $228,850,  nearly  all  situ- 
ated in  the  city  of  Peoria,  a  large  part  of  it  being  un- 
improved or  unproductive,  the  g^ross  annual  rental  value 
amounting  to  $10,271,  and  $143,870  of  personal  property. 
His  heirs  were  a  sister,  two  brothers,  and  nine  nephews  and 
nieces,  the  children  of  four  deceased  sisters.  Besides  these 
he  left  eighteen  other  nephews  and  nieces,  the  children  of 
his  surviving  brothers  and  sister,  the  youngest  bom  July  20, 
1909.  There  were  also  fourteen  grand-nephews  and  grand- 
nieces,  and  a  child  has  been  bom  to  one  of  the  nieces  since 
the  filing  of  the  bill.  The  testator  was  a  general  in  the 
United  States  army  and  was  never  married.  His  will  is 
dated  August  i,  1908,  and  he  died  Febmary  10,  1910. 

« 
E.  E.  Watson,  and  Montgomery,  Hart  &  Smith, 

for  appellants. 

W1NSI.0W  Evans,  for  appellee  William  Brackett. 
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James  M.  Rice,  and  Ai^bert  M.  Kai,es,  for  appellee 
C.  Ballance. 

W.  L.  Ellwood,  guardian  ad  litem. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  first  question  in  the  case  is,  do  the  trusts  declared 
in  the  will  violate  the  nde  against  perpetuities?  If  that 
question  is  answered  in  the  affirmative  the  decree  of  the 
circuit  court  is  right.  The  purposes  of  the  trust  and  na- 
ture of  the  powers  conferred  and  duties  imposed  upon  the 
trustees  are  such  that  they  necessarily  take  the  legal  es- 
tate in  fee,  though  it  is  not  expressly  stated  so  in  the  will. 
{West  v.  Fitz,  109  111.  425;  McCartney  v.  Osburn,  118  id. 
403.)  The  design  of  the  testator  was  that  the  whole  es- 
tate should  ultimately  vest  in  his  grand-nephews  and  grand- 
nieces,  who  would  necessarily  be  the  lineal  descendants  of 
his  father  and  mother,  as  stated  in  clause  16  of  the  will. 
But  the  division  of  the  estate  among  his  grand-nephews  and 
grand-nieces  was  not  to  take  place  until  twenty-one  years 
after  the  death  of  his  last  surviving  nephew  or  niece,  and 
until  that  time  arrived  it  could  not  be  told  what  individuals 
would  be  entitled  to  participate  in  the  division.  Therefore, 
if  that  time  might  possibly  not  arrive  until  more  than 
twenty-oAe  years  after  the  death  of  the  testator  and  the 
death  of  all  his  nephews  and  nieces  who  were  living  at  his 
death,  the  devise  to  the  grand-nephews  and  grand-nieces 
would  transgress  the  rule  against  perpetuities.  The  rule  is, 
that  no  interest  subject  to  a  condition  precedent  is  good  un- 
less the  condition  must  be  fulfilled,  if  at  all,  within  twenty- 
one  years  after  some  life  in  being  at  the  creation  of  the 
interest,  and  the  possibility  that  it  may  not  be  fulfilled  with- 
in the  time  violates  the  rule.  (Hozve  v.  Hodge,  152  111. 
252;  Lawrence  v.  Smith,  163  id.  149;  Bldred  v.  Meek, 
183  id.  26;  Owsley  v.  Harrison,  190  id.  235;  Schuknecht 
v.  Schults,  212  id.  43;  Quintan  v.  Wickman,  233  id.  39; 
Pitcel  V.  Schneider,  -216  id.  87.)     Where  there  is  a  devise 


424  Dime  Savings  Co.  r.  Watson.  [254  DL 

to  a  class  after  the  termination  of  an  intervening  particular 
estate,  all  persons  belonging  to  the  class  at  the  termination 
of  the  prior  estate,  whether  in  being  at  the  death  of  the 
testator  or  not,  are  entitled  to  share  in  the  devise.  Where 
the  preceding  estate  may  not  tenninate  within  the  limit 
fixed  by  the  rule  against  perpetuities,  so  that  the  individuals 
of  the  class  and  the  interest  of  each  can  be  ascertained 
within  that  time,  the  devise  to  the  class  is  obnoxious  to  the 
rule  and  must  fail.  Schuknecht  v.  Schultz,  supra;  Pitzcl 
V.  Schneider,  supra. 

The  condition  precedent  to  which  the  interests  of  the 
grand-nephews  and  grand-nieces  are  subject  is  the  death  of 
the  last  surviving  nephew  or  niece  of  the  testator  and  the 
expiration  of  twenty-one  years  thereafter.  The  testator 
left  two  brothers  and  a  sister  surviving  him.  If  a  child 
should  now  be  born  to  one  of  them,  such  child  would  be  a 
nephew  or  niece  of  the  testator,  and  such  nephew  or  niece, 
if  outliving  the  other  nephews  and  nieces,  would  be  the  last 
surviving  nephew  or  niece  of  the  testator.  Such  nephew  or 
niece  might  outlive  the  lives  in  being  at  the  testator's  death 
more  than  twenty-one  years,  and  thus  the  death  of  the 
last  surviving  nephew  or  niece  might  not  occur  within  the 
time  required  by  the  rule  to  make  the  devise  to  the  grand- 
nephews  and  grand-nieces  valid.  The  ultimate  gift  to  the 
grand-nephews  and  grand-nieces  is  therefore  void  unless 
the  words  "last  surviving  nephew  or  niece,"  at  the  begin- 
ning of  clause  i6,  are  to  be  understood  in  a  sense  different 
from  their  natural  and  ordinary  meaning.  If  they  are  to 
be  interpreted  as  meaning  something  different  from  what 
they  naturally  indicate,  the  reason  for  such  interpretation 
must  be  found  in  other  language  in  the  will  showing  that 
the  words  were  used  with  a  meaning  different  from  their 
primary  sense.  No  such  language  is  found  in  clause  i6. 
Counsel  for  appellants  find  the  qualifying  language  in  the 
words  "my  living  nephews  and  nieces,"  at  the  beginning 
of  clause  15.     Their  argument  is  that  the  words  "my  last 
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surviving  nq>hew  or  niece'*  refer  back  to  "my  living  neph- 
ews and  nieces,"  and  that  these  latter  words  refer  to  the 
nephews  or  nieces  living  at  the  testator's  death. 

No  direct  gift  is  made  to  the  nephews  and  nieces.  The 
rule  is  that  a  gift  made  directly  to  a  class  of  beneficiaries, 
though  its  enjoyment  be  postponed  to  a  future  time,  takes 
effect  immediately,  in  favor,  exclusively,  of  those  members 
of  the  class  in  existence  at  the  testator's  death.  In  such 
case  the  word  "living"  is  immaterial,  for  without  it  the  de- 
vise is  to  the  members  of  the  class  living  at  the  testator's 
death,  and  the  only  occasion  for  its  use  arises  if  it  is  de- 
sired to  indicate  persons  living  at  some  other  time.  An- 
other rule  is,  that  where  the  only  disposition  of  property 
made  by  a  will  is  contained  in  a  direction  to  pay  money  at 
a  future  fixed  time  to  a  class  of  beneficiaries,  only  those 
members  of  the  class  in  existence  at  the  time  of  payment 
are  entitled  to  share  in  it.  The  only  disposition  of  nine- 
tenths  of  the  net  income  was  the  direction  to  divide  it  semi- 
annually equally  among  the  testator's  living  nephews  and 
nieces.  In  accordance  with  the  rule  of  construction  just 
mentioned,  this  means  the  nephews  and  nieces  living  at 
the  time  of  each  semi-annual  division,  unless  the  will  con- 
tains other  language  or  other  provisions  showing  that  these 
words  were  not  intended  to  be  used  according  to  their  usual 
meaning  in  this  connection. 

Counsel  for  appellants  argue  that  the  will  speaks  from 
the  time  of  the  testator's  death,  and  that  "living  nephews 
and  nieces"  refers  to  those  living  at  that  time.  It  is  true 
that  the  will  took  effect  immediately  upon  the  testator's 
death  and  the  entire  legal  title  to  his  property  then  passed 
to  the  trustees.  The  will  spoke  from  that  time,  and  its  di- 
rections as  to  future  payments  by  the  trustees  are  subject 
to  the  ordinary  rules  of  construction  and  are  governed  by 
the  conditions  existing  at  the  time  such  payments  are  re- 
quired to  be  made.  There  is  no  language  in  clause  15  which 
tends  in  any  way  to  control  the  words  "living  nephews  and 
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nieces"  and  limit  the  living  nephews  and  nieces  to  those 
living  at  the  testator's  death.  On  the  contrary,  in  both 
clause  15  and  clause  16  there  is  language  indicating  that 
nephews  and  nieces  were  in  the  testator's  contemplation 
who  were  not  living  at  the  testator's  death.  In  clause  15, 
after  directing  the  division  of  nine-tenths  of  the  net  in- 
come among  the  living  nephews  and  nieces,  it  is  provided 
that  "the  share  of  any  nephew  or  niece  who  may  die,  either 
before  or  after  my  death,  shall  be  given  to  his  or  her  lineal 
descendants,  if  he  or  she  have  such  descendants,"  etc.  It 
thus  appears  that  all  the  nephews  and  nieces  of  the  testator 
were  within  his  contemplation  in  this  clause,  whether  living 
at  his  death  or  not,  and  that  he  regarded  any  nephew  or 
niece,  whether  living  at  his  death  or  not,  and,  even  though 
dead  in  his  lifetime,  as  having,  under  this  clause,  a  share 
in  the  estate,  which  he  directed  to  be  paid  to  his  or  her  de- 
scendants. It  is  clear  that  "living,"  as  used  in  this  clause 
to  indicate  the  nephews  and  nieces  who  should  share  in  the 
division  of  the  net  income,  refers  to  and  distinguishes  the 
two  classes  of  beneficiaries, — that  is,  at  each  division  the 
nephews  and  nieces  then  living  and  the  descendants  of  those 
who  had  died,  either  before  or  after  the  testator.  The  gift 
was  to  the  then  living  nephews  and  nieces  arid  to  the 
descendants  of  those  who  were  dead.  Clause  16  directs 
the  ultimate  division  of  the  estate  among  all  the  testator's 
grand-nephews  and  grand-nieces  in  such  way  that  "the 
share  of  each  nephew  or  niece  shall  be  divided,  in  equal 
parts,  between  the  sons  and  daughters  of  said  nephew  or 
niece."  Here,  again,  the  testator  recognizes  that  each 
nephew  or  niece  is  entitled  to  a  share  in  the  estate. 

The  plan  of  the  testator  for  the  final  disposition  of  his 
estate  was  a  very  simple  one.  He  intended  that  when  the 
time  of  final  disposition  should  have  arrived  his  estate 
should  be  divided  among  the  descendants  of  all  his  nephews 
and  nieces,  and  that  the  descendants  of  each  nephew  or 
niece  should  receive,  as  together  representing  their  respec- 
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tive  ancestors,  a  share  proportionate  to  the  total  number 
of  all  his  nephews  and  nieces,  and  that  in  the  meantime 
the  income,  subject  to  the  charges  imposed  thereon  by  the 
will,  should  be  divided  equally  among  all  his  living  nephews 
and  nieces  and  the  descendants  of  such  as  might  be  dead, 
the  latter  taking  by  representation.  Each  nephew  or  niece 
was  regarded  as  a  stock  of  descent, — a  channel  through 
which  the  estate  should  descend.  This  is  the  plain  meaning 
of  the  language  used.  It  is  not  a  case  of  ambiguous  mean- 
ing or  doubtful  construction.  The  only  difficulty  is  that 
this  intention  violates  the  rule  against  perpetuities.  If  it 
were  not  for  such  violation  no  one  would  have  any  doubt 
as  to  the  intention.  Does  the  existence  of  the  rule  change 
the  intention  expressed  by  the  words  of  the  will?  Can  we 
wrest  the  language  to  another  meaning  to  avoid  the  rule  ? 

The  rule  against  perpetuities  is  a  rule  of  law  and  not 
of  construction.  It  cannot  be  used  to  ascertain  the  in- 
tention. Its  special  purpose  is  to  defeat  the  intention  if  in 
violation  of  the  rule.     The  intention,  then,  must  be  ascer- 

■ 

tained  without  reference  to  the  rule, — as  if  the  rule  did  not 
exist.  The  course  to  be  pursued  was  stated  by  Mr.  Baron 
Parke  in  Dungannon  v.  Smith,  12  CI.  &  F.  546,  on  page 
599:  "We  must  first  ascertain  the  intention  of  the  testator, 
or  more  properly  this  meaning  of  his  words  in  the  clause 
under  consideration,  and  then  endeavor  to  give  effect  to 
theni  so  far  as  the  rules  of  law  will  permit.  Our  first  duty 
is  to  construe  the  will;  and  this  we  must  do  exactly  in 
the  same  way  as  if  the  rule  against  perpetuity  had  never 
been  established  or  was  repealed  when  the  will  was  made, 
not  varying  the  construction  in  order  to  avoid  the  effect  of 
that  rule  but  interpreting  the  words  of  the  testator  wholly 
without  reference  to  it."  (Cottman  v.  Grace,  112  N.  Y. 
299. )  The  ultimate  disposition  of  the  testator's  property  is 
so  essential  a  part  of  the  scheme  of  his  will  that  it  can 
not  be  supposed  he  would  have  created  the  trust  if  he  had 
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understood  this  part  of  his  will  would  fail.      Laurence  v. 
Smith,  supra;  Pitzel  v.  Schneider,  supra. 

The  decree  of  the  circuit  court  was  in  accordance  with 
the  views  here  expressed,  and  it  is  affirmed. 

Decree  affirmed, 

Mr.  Chief  Justice  Carter,  dissenting: 

I  do  not  think  this  will  contravenes  the  rule  against 
perpetuities.  Whom  did  the  testator  have  in  mind  by  the 
words  ''living  nephews  and  nieces,"  found  in  the  first  part 
of  clause  1 5  of  the  will  ?  Reading  the  entire  will  together 
and  giving  the  words  their  natural  meaning  and  construc- 
tion, it  seems  clear  to  me  that  he  meant  by  these  words  the 
nephews  and  nieces  living  at  the  time  of  his  death.  It  is 
usually  true  that  the  testator  has  in  mind  the  objects  of  his 
bounty  in  existence  at  the  time  the  will  is  executed.  When 
there  is  nothing  in  the  instrument  indicating  that  the  con- 
trary was  intended  the  will  speaks  from  the  death  of  the 
testator.  (Updike  v.  Thompson,  lOO  111.  406;  McCoury's 
Bxrs.  V.  Leek,  14  N.  J.  Eq.  70.)  The  construction  given 
this  will  in  the  opinion  of  the  court  seems  to  me  to  leave 
the  word  "living,**  in  the  phrase  "living  nephews  and 
nieces,"  practically  without  meaning. 

The  controlling  consideration  in  construing  a  will  is  to 
give  effect  to  the  intention  of  a  testator  if  it  can  be  done 
without  contravening  established  rules  of  law.  (Bradsby  v. 
Wallace,  202  111.  239;  Mettler  v.  Warner,  243  id.  600.) 
That  the  testator  did  not  intend  to  contravene  the  ntle 
against  perpetuities  is  clear.  The  opinion  of  the  court 
rightly  states  that  the  rule  against  perpetuities  is  not  a 
rule  of  construction;  that  a  wall  is  to  be  construed  as  if 
the  rule  did  not  exist  and  then  the  nile  applied.  (Gray's 
Rule  Against  Perpetuities, — 2d  ed. — sec.  629.)  There  is, 
however,  a  legitimate  use  of  this  rule  in  matters  of  con- 
struction.    "Wlien  the  expression  which  a  testator  uses  is 
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really  ambiguous  and  is  fairly  capable  of  two  constructions, 
one  of  which  w^ould  produce  a  legal  result  and  the  other  a 
result  that  would  be  bad  for  remoteness,  it  is  a  fair  pre- 
sumption that  the  testator  meant  to  create  a  legal  rather 
than  an  illegal  interest.  *  *  ♦  Especially  is  this  the 
case  if  the  testator  shows,  by  other  provisions  of  his  will, 
that  when  making  it  he  has  had  the  rule  against  perpe- 
tuities in  his  mind."  (Gray's  Rule  Against  Perpetuities, — 
2d  ed. — sec.  633.)  The  testator  was  a  lawyer  and  had 
practiced  that  profession.  The  expressions  that  he  used 
in  the  will  show  that  he  had  the  rule  here  in  question  in 
mind.  He  provided  that  in  case  any  "grand-nephew  or 
grand-niece  dies  without  leaving  any  direct  legal  descend- 
ants" his  or  her  portion  should  lapse.  If  such  a  remainder 
were  contingent  it  would  lapse  at  the  death  of  the  grand- 
nephew  or  grand-niece  without  any  direction  to  that  ef- 
fect. If  it  were  vested,  in  the  absence  of  this  provision 
part  of  it  would  descend  to  the  wife  of  the  remainder-man. 
The  testator,  apparently  in  order  to  avoid  having  it  go  to 
anyone  not  lineally  descended  from  his  father  and  mother, 
directed  that  it  should  go  only  to  the  descendants  instead 
of  the  heirs  of  the  deceased  remainder-men.  It  is  also 
clear  from  the  sixteenth  clause  that  the  testator  intended 
to  give  vested  and  inheritable  remainders  to  his  grand- 
nephews  and  grand-nieces.  Why,  otherwise,  wduld  he  pro- 
vide that  "such  descendants  shall  inherit?"  If  the  word- 
ing of  the  will  does  not  clearly  show  that  he  meant  his 
nephews  and  nieces  "living"  at  the  time  of  his  death,  then 
the  terms  of  the  will  are  ambiguous  in  that  regard  and 
therefore  capable  of  two  constructions.  Under  the  rule 
just  quoted  from  Gray,  the  will  shows  that  the  testator  in- 
tended to  create  a  legal  rather  than  an  illegal  interest.  He 
intended  to,  and  in  my  judgment  did,  give  a  vested  equitable 
life  estate  to  his  nephews  and  nieces  living  at  the  time  of 
his  death. 
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Mr.  Justice  Cartwright,  also  dissenting: 

While  the  nile  against  perpetuities  is  not  a  rule  of  con- 
struction and  defeats  an  intention,  expressed  in  clear  and 
exact  terms,  to  create  an  interest  prohibited  by  the  rule,  the 
existence  of  the  rule  is  not  to  be  ignored  in  seeking  for  the 
intention  of  a  testator,  which  is  the  sole  purpose  of  can- 
struction.  If  the  language  used  is  fairly  capable  of  two 
constructions,  one  of  which  would  produce  a  legal  result 
and  the  other  a  result  that  would  be  bad  for  remoteness, 
the  language  is  to  be  interpreted  as  intended  to  create  a 
legal  rather  than  an  illegal  interest.  (Gray's  Rule  Against 
Perpetuities,  sec.  633.)  There  is  no  conclusive  presumption 
that  a  testator  knew  of  the  rule,  and  if  his  words  will 
admit  of  but  one  meaning  which  contravenes  it,  it  must  be 
presimied  that  he  did  not  know  of  it  or  did  not  have  it  in 
mind,  since  it  cannot  be  presumed  that  he  attempted  to  do 
something  which  he  knew  he  could  not  do.  On  the  other 
hand,  there  is  no  presumption  that  a  testator  did  not  know 
of  the  rule,  and  if  his  language  can  be  construed  so  as  not 
to  destroy  the  interest  intended  to  be  created,  the  law  re- 
quires such  a  construction.  If  in  a  particular  case  the  pro- 
visions of  the  will  show  that  the  testator  actually  knew  of 
the  rule  and  had  it  in  mind  when  making  the  will,  and  his 
language  can  reasonably  be  construed  so  as  to  avoid  the 
objection  that  it  offends  against  the  rule,  that  construction 
will  be  preferred  and  adopted.  (Martelli  v.  Holloway, 
5  L.  R.  H.  L.  532.)  Both  of  these  conditions  exist  in  this 
case.  General  Ballance  was  not  only  learned  in  the  law 
and  imdoubtedly  understood  the  rule  against  perpetuities, 
but  the  will  shows  that  he  had  the  rule  in  view  when  he 
made  the  will.  He  fixed  the  precise  period  of  time,  after 
the  death  of  the  last  surviving  member  of  a  class,  for  the 
termination  of  the  trust  and  the  distribution  of  the  prin- 
cipal of  the  trust  estate.  There  is  no  apparent  reason  why 
he  should  have  fixed  the  exact  period  of  twenty-one  years 
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prescribed  by  the  rule  except  that  he  intended  not  to  trans- 
gress it,  and  to  hold  that  he  did  intend  to  fix  that  limit  be- 
yond the  life  of  some  person  not  in  being  when  the  will 
would  take  effect,  is  to  presume  that  he  intended  to  do 
something  which  he  knew  was  prohibited  by  law  and  would 
render  liis  will  void.  In  my  opinion  the  will  does  not  re- 
quire a  construction  that  the  testator  meant  to  create  an 
illegal  interest,  and  it^  should  not  be  so  construed.  He 
provided  that  nine-tenths  of  the  income  should  be  divided 
semi-annually  equally  among  his  living  nephews  and  nieces 
and  had  in  mind  those  who  were  living  when  the  will  was 
made,  as  shown  by  the  provision  for  a  substitution  of  the 
lineal  descendants  of  any  member  of  the  class  who  might 
die  before  his  death  or  afterward.  The  will  took  effect  at 
the  death  of  the  testator,  and  stood,  in  law,  as  applying  to 
the  conditions  existing  at  that  time.  The  will,  speaking 
from  his  death,  provided  for  the  distribution  of  income  be- 
tween his  living  nephews  and  nieces  and  the  lineal  descend- 
ants of  members  of  the  class  who  had  died  or  might  die 
afterward,  until  the  termination  of  the  trust.  It  does  not 
seem  to  me  that  the  word  "living"  should  be  thrown  aside 
as  having  no  influence  in  the  construction  of  the  will.  It 
had  some  meaning  to  the  testator,  and  in  view  of  his  knowl- 
edge of  the  rule  against  perpetuities  it  could  only  refer  to 
such  nephews  and  nieces  as  might  be  living  at  his  death. 
In  providing  for  the  termination  of  the  trust  and  the  divi- 
sion of  the  principal  the  testator  created  a  new  class,  con- 
sisting of  all  his  grand-nephews  and  grand-nieces  who  were 
lineal  descendants  of  his  father  and  mother.  While  he 
had  used  language  with  respect  to  the  income  which  did 
not  include  after-born  nephews  and  nieces,  he  adopted  a 
new  classification  for  the  distribution  of  the  principal,  which 
would  include  the  children  of  after-born  nephews  and 
nieces.  For  these  reasons  I  do  not  concur  in  the  judgment 
in  this  case. 


432  Tanner  v.  Newton.  iU  IlL 

Ali^En  C.  Tanner,  Appellee,  vs.  Mahala  E.  Newton 

et  al.  Appellants. 

Opinion  filed  June  21,  1^12, 

1.  Fraud — a  party  asserting  fraud  after  a  lapse  of  twenty-two 
years  must  make  a  clear  showing.  A  complainant  who  asserts  tlie 
fraudulent  alteration  of  a  deed  and  record  after  a  lapse  of  twenty- 
two  years,  during  which  time  the  grantee  has  been  in  possession, 
must  make  a  clear  and  satisfactory  showing  to  justify  a  conclusion 
that  the  erasure  was  fraudulent  and  not  made  by  agreement. 

2.  Evidence — when  a  decree  reforming  deed  and  record  for  al- 
leged fraud  cannot  stand.  A  decree  granting  reformation  of  a  deed 
and  record  because  of  alleged  fraud  in  erasing  therefrom  a  clause 
reserving  coal  rights  will  not  be  allowed  to  stand,  where  the  evi- 
dence not  only  fails  to  show  fraud  in  such  erasure,  but  is  uncon- 
tradicted that  the  erasure -was  made  by  the  grantor  a  few  days  after 
the  deed  was  made  and  recorded  because  the  grantee  refused  to 
accept  the  deed  with  any  such  reservation  contained  therein. 

Appeal,  from  the  Circuit  Court  of  Jefferson  county; 
the  Hon.  W11.LIAM  H.  GrEEn,  Judge,  presiding. 

Thompson  &  Thompson,  for  appellants. 

Conrad  Schui.,  and  George  L.  Ore,  for  appellee. 

Mr.  Justice  Cartwrigho^  delivered  the  opinion  of  the 
court: 

By  his  amended  bill  filed  in  the  circuit  court  of  Jeffer- 
son county,  the  appellee,  Allen  C.  Tanner,  alleged  that  on 
March  28,  1889,  he  conveyed,  by  warranty  deed  in  statu- 
tory form,  to  Mahala  E.  Newton  one  hundred  and  twenty 
acres  of  land  in  said  county  for  the  sum  of  $1200;  that 
at  the  end  of  the  deed,  after  the  release  and  waiver  of 
homestead  rights  and  before  the  date,  the  deed  contained 
this  clause,  "Reserving  the  coal  privileges  under  said  land;" 
that  subsequent  to  the  execution  of  the  deed,  and  without 
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his  knowledge  or  consent,  the  reservation  in  the  deed  was 
erased  from  the  same  and  from  the  record  thereof  in  the 
recorder's  office;  that  on  February  25,  191 1,  said  Mahala 
E.  Newton  and  James  A.  Newton,  her  husband,  conveyed, 
by  warranty  deed  in  like  form,  forty  acres  of  said  land  to 
Henry  I.  Kent  without  any  reservation  of  coal  privileges, 
and  that  the  conveyance  to  Kent  without  reserving  the  coal 
privileges  to  the  appellee  was  made  without  his  knowledge 
and  consent.  The  appellants,  Mahala  E.  Newton,  James 
A.  Newton,  Henry  I.  Kent  and  Lelah  Kent,  were  made  de- 
fendants, and  the  bill  prayed  that  the  said  James  A.  New- 
ton and  Mahala  E.  Newton  be  required  to  bring  the  deed 
made  by  the  appellee  into  open  court  and  place  therein  the 
said  reservation,  "Reserving  the  coal  privileges  under  said 
land;"  that  the  recorder  be  ordered  to  insert  said  reserva- 
tion in  the  record  of  said  deed  in  his  office,  and  that  in 
default  of  the  said  James  A.  Newton  and  Mahala  E.  New- 
ton inserting  said  reservation  in  the  deed  the  clerk  of  the 
court  be  empowered  to  do  so.  Mahala  E.  Newton  and 
James  A.  Newton  answered,  denying  that  the  complainant 
reserved  to  himself  the  coal  under  the  land  or  that  any 
change  was  made  in  the  deed  or  the  record  subsequent  to 
the  delivery  of  the  deed.  Henry  I.  Kent  and  Lelah  Kent 
did  not  answer  and  were  not  defaulted.  The  court  heard 
the  evidence,  and  found  that  the  deed  from  the  complain- 
ant contained  the  reservation  alleged  and  that  the  same  was 
erased  from  the  deed  and  from  the  record  in  the  recorder's 
office  without  the  knowledge  or  consent  of  the  complainant, 
and  ordered  the  defendants  Mahala  E.  Newton  and  James 
A.  Newton  to  bring  the  deed  into  open  court  and  insert 
therein  said  reservation,  and  in  the  event  of  their  failure, 
or  of  either  of  them,  to  insert  the  same,  the  clerk  was  or- 
dered to  insert  the  reservation  in  the  deed,  and  the  clerk 
was  directed  to  insert  the  same  reservation  in  the  record 
of  the  deed  in  the  recorder's  office.  From  that  decree  the 
defendants  appealed.  ^ 

s  n  4  —    8 
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Errors  are  assigned  upon  the  rendition  of  the  decree 
affecting  the  rights  of  the  defendants  Henry  I.  Kent  and 
Lelah  Kent  without  an  appearance  or  answer  by  them  or 
a  default,  and  also  as  to  the  power  of  the  chancellor  to 
order  the  grantee,  Mahala  E.  Newton,  and  James  A.  New- 
ton, her  husband,  to  bring  the  deed  into  open  court  and  in- 
sert therein  the  alleged  reservation,  but  it  will  not  be  neces- 
sary  to  consider  those  assignments  for  the  reason  that  we 
do  not  regard  the  proof  as  sufficient  to  authorize  the  decree. 

There  was  no  dispute  of  the  facts  that  the  deed  of 
March  28,  1889,  when  first  made,  acknowledged  and  re- 
corded, contained  some  such  words  as  alleged,  reserving  the 
coal  privileges  under  the  surface  of  the  land,  and  that  such 
reservation  was  afterward  erased  from  the  deed  and  rec- 
ord. The  controversy  was  as  to  who  made  the  erasures. 
The  deed  was  made  twenty-two  years  before  the  litigation, 
during  which  time  the  grantee  had  been  in  possession  of 
the  land,  and  it  does  not  appear  that  the  complainant  ever 
paid  any  taxes  on  the  coal  rights  which  he  alleges  were 
severed  from  the  surface  of  the  land  by  his  deed,  or  that 
he  ever  gave  any  attention  to  the  land  or  to  the  existence 
or  extent  or  value  of  any  deposits  of  coal,  or  was  ever 
known  to  make  any  claim  respecting  coal  rights  in  the  land. 
The  erasure  was  made  soon  after  the  date  of  the  deed. 
A  maker  of  abstracts,  basing  his  judgment  on  his  abstract 
books,  said  that  the  reservation  was  noted  some  time  be- 
tween February  5  and  July  25,  1889,  when  a  certain  book 
was  closed,  but  there  was  nothing  showing  with  any  cer- 
tainty that  the  erasure  was  not  made  soon  after  the  trans- 
action. The  complainant  asserted  the  fraudulent  alteration 
of  the  deed  and  record,  and  after  the  lapse  of  twenty-two 
years,  during  which  the  grantee  had  been  in  possession  and 
for  aught  that  appears  paying  taxes  upon  the  whole  title, 
there  ought  to  be  a  clear  and  satisfactory  showing  to  jus- 
tify a  conclusion  that  the  erasure  was  fraudulent  and  not 


Jttae,  42.]  Tanner  v.  Newton.  435 

in  pursuance  of  the  terms  of  the  contract,  as  claimed  by 
the  defendants. 

Mahala  E.  Newton,  the  grantee  in  the  deed,  was  the 
owner  of  city  property  in  the  city  of  Mt.  Vernon,  and 
James  A.  Newton,  her  husband,  was  a  conductor  on  the 
Louisville  and  Nashville  railroad.  Allen  C.  Tanner  was 
county  derk,  and  there  were  negotiations  between  him  and 
James  A.  Newton  for  an  exchange  of  the  land  for  the  city 
property.  The  complainant  did  not  see  Mrs.  Newton  and 
the  transaction  was  with  her  husband  as  her  agent.  The 
parties  were  to  execute  warranty  deeds  and  each  one  was 
to  furnish  the  other  with  an  abstract  of  title.  Mrs.  Newton 
and  her  husband  made  a  conveyance  and  furnished  an  ab- 
stract, as  agreed.  The  complainant  wrote  and  acknowl- 
edged his  deed,  and  testified  that  when  Mr.  Newton  called 
at  his  office  at  the  court  house  he  erased  the  name  of  Mr. 
New^ton  as  grantee  and  inserted  that  of  Mrs.  Newton,  and 
also  corrected  a  mistake  he  had  made  in  the  description  of 
the  land  and  also  in  the  word  "Illinois."  The  understand- 
ing was  that  the  complainant  was  to  take  the  deed  to  the 
recorder's  office,  in  the  same  building,  and  have  it  recorded. 
The  deed  was  filed  for  record  by  the  complainant  two  days 
after  its  date  and  he  paid  the  fee  for  recording.  Mr.  New- 
ton testified  that  he  was  running  on  the  railroad  and  the 
complainant  was  to  make  the  deed  and  have  it  recorded; 
that  after  the  deed  had  been  recorded  it  was  shown  to  him 
by  the  complainant  and  he  refused  to  accept  it  with  any 
reservation  of  coal  rights;  that  the  complainant  said  he 
would  take  the  reservation  off,  and  the  witness  then  went 
out  on  his  run  on  the  railroad;  that  afterward  he  went 
back  to  the  complainant's  office  for  the  deed,  and  the  com- 
plainant handed  it  to  him,  saying  that  he  had  erased  tlie 
reservation;  that  the  complainant  took  the  witness  and  his 
wife  in  the  other  office  to  show  the  record ;  that  the  witness 
had  nothing  to  do  with  any  erasure  of  the  deed  or  the  rec- 
ord but  the  erasures  were  made  because  he  refused  to  take 
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the  deed  with  any  reservation,  and  that  in  the  trade  there 
was  not  a  word  said  by  the  complainant  about  reserving  the 
coal  or  coal  rights.  Mrs.  Newton  testified  that  the  deed 
was  in  the  same  condition  the  first  time  she  ever  saw  it  as 
at  the  time  of  the  trial;  that  she  never  made  any  change  in 
the  deed  or  record  or  had  anything  to  do  with  any  change; 
that  she  had  possession  of  the  deed  from  the  time  she  re- 
ceived it;  that  the  agreement  to  which  she  consented  was 
that  she  and  her  husband  were  to  give  the  complainant  a 
warranty  deed  and  an  abstract  and  he  was  to  give  them  a 
warranty  deed  and  abstract,  and  that  nothing  was  ever  said 
about  reserving  coal,  so  far  as  she  ever  heard.  She  testi- 
fied that  she  received  the  deed  in  the  complainant's  office 
when  he  handed  it  to  her  husband,  and  the  memorandum  in 
the  recorder's  office  shows  that  it  was  delivered  April  9, 
1889,  to  James  A.  Newton.  Another  witness  testified  that 
he  was  present  at  a  conversation  between  the  complainant 
and  Mr.  Newton  in  the  court  house  when  Mr.  Newton  said 
there  was  something  on  the  deed  that  he  would  not  ac- 
cept,— ^something  about  a  coal  royalty;  that  the  complain- 
ant said  he  would  change  the  deed,  and  Mr.  Newton  said 
when  he  did  he  would  take  it;  that  Mr.  Newton  told  the 
complainant  that  he  was  making  a  warranty  deed  without 
any  strings  to  it,  and  tliat  was  the  only  kind  of  a  deed  he 
wanted.  This  witness,  on  cross-exainination,  said  that  he 
had  told  complainant  he  did  not  know  what  the  defendants 
wanted  with  him;  that  he  did  not  want  to  go  into  detail 
about  it  and  did  not  know  anything  about  it,  but  he  did  not 
make  any  statement  out  of  court  contradictory  to  his  tes- 
timony. The  deed  had  been  cut  in  two  where  it  was  nearly 
worn  through  on  the  edge  and  had  been  pasted  together 
again.  Mrs.  Newton  and  her  husband  both  testified  that 
this  was  done  by  Judge  Webb  when  they  went  to  him  to 
have  their  wills  made ;  that  it  was  worn  through  where  it 
was  folded  and  Judge  Webb  pasted  it  together  in  his  office. 
Judge  Webb  did  not  remember  whether  he  pasted  the  parts 
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of  the  deed  together  or  not  but  said  that  he  might  have 
done  so.  The  evidence  for  the  defendants  was  very  posi- 
tive that  there  was  no  agreement  in  the  negotiation  for  the 
trade  that  any  coal  rights  should  be  reserved,  and  on  the 
part  of  the  complainant  there  was  no  evidence  that  there 
was  such  an  agreement.  The  complainant  testified  that  he 
could  not  remember  that  anything  was  said  in  the  agree- 
ment for  the  exchange  about  such  a  reservation  and  could 
not  tell  a  single  word  of  the  conversation  concerning  the 
trade,  but  that  he  undoubtedly  informed  Mr.  Newton  that 
he  would  reserve  the  coal,  and  that  he  would  not  have  put 
the  reservation  in  the  deed  unless  the  coal  was  to  be  re- 
served. There  was  no  testimony  of  the  recorder  or  anyone 
who  was  employed  in  the  recorder's  office  at  the  time  of 
the  erasure,  and  it  would  be  strange  if  the  grantee  or  her 
husband  had  been  permitted  to  make  an  erasure  on  the  rec- 
ord in  the  custody  of  the  recorder  in  the  interest  of  the 
grantee  and  against  the  rights  of  the  grantor,  who  was 
county  clerk,  directly  across  the  hall  in  the  same  building. 
Tliat  he  was  permitted  to  make  the  alteration  would  not  Ixi 
so  improbable.  There  was  no  other  evidence  which  can  be 
regarded  as  having  any  weight  in  the  detennination  of  the 
question  at  issue  between  the  parties,  and  it  does  not  appear 
to  us  that  the  evidence  for  the  complainant  was  sufficient 
to  sustain  the  decree.  While  we  will  not  reverse  a  decree 
where  the  chancellor  has  heard  the  witnesses  unless  it  ap- 
pears to  be  clearly  against  the  weight  of  the  evidence,  we 
are  not  able  to  reach  any  other  conclusion  in  this  case. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dimiss  the  bill. 

Reversed  and  remanded ,  with  directions. 
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James  K.  Sebree,  Plaintiff  in  Error,  vs.  The  Board  of 
Education,  Defendant  in  Error. — Ava  W.  Farwell 
ct  al.  Plaintiffs  in  Error,  vs.  The  Board  of  Educa- 
tion, E>efendant  in  Error. 

Opinion  filed  June  21,  igi2. 

1.  Appraisements — there  is  a  distinction  between  an  appraise- 
ment and  arbitration.  An  arbitration  presupposes  a  controversy 
to  be  settled  by  the  arbitrators,  acting  judicially  and  according  to 
certain  rules  of  procedure,  whereas  an  appraisement  is  to  prevent 
or  preclude  controversies  or  disputes,  and  the  appraisers  have  a 
wide  discretion  as  to  their  methods  of  procedure. 

2.  Same — appraisers  are  not  required  to  give  notice  of  their 
meetings.  Appraisers  are  expected  to  act  upon  their  own  knowl- 
edge and  investigation,  and  are  not  required  to  give  notice  of 
their  meetings,  hear  evidence  or  receive  the  statements  of  the  par- 
ties unless  there  is  some  provision  to  the  contrary  in  the  agree- 
ment under  which  they  are  appointed. 

3.  Same — honest  conclusions  of  appraisers  are  binding  upon 
the  parties.  As  long  as  appraisers  act  honestly  and  in  good  faith 
they  have  a  wide  discretion  as  to  their  methods  of  procedure  and 
sources  of  information,  and  their  conclusions,  in  the  absence  of 
fraud  or  mistake,  are  binding  upon  the  parties. 

4.  Same — what  does  not  render  finding  of  appraisers  invalid. 
Where  an  agreement  for  the  appraisement  of  leased  school  lands 
is  silent  as  to  how  the  appraisers  shall  be  paid,  the  mere  fact 
that  the  board  of  education,  in  the  first  instance,  allows  the  bills 
presented  by  them  for  their  services  does  not,  of  itself,  invali- 
date their  finding. 

5.  Same — an  appraiser  is  supposed  to  gain  information  in  any 
zvay  he  desires.  While  an  arbitrator,  like  a  juror,  should  not  talk 
with  the  parties  or  outsiders  with  reference  to  the  case  or  obtain 
information  as  to  the  matter  in  dispute  out  of  the  presence  of  the 
parties,  yet  an  appraiser  may  obtain  information  in  any  way  he 
desires,  and  it  is  not  improper  for  him,  in  honestly  seeking  in- 
formation, to  do  things  which  would  be  considered  improper  in 
an  arbitrator  or  juror. 

6.  Same — finding  should  not  be  disturbed  if  ads  complained  of 
were  not  calculated  to  improperly  influence  the  result.  While  ap- 
praisers, like  arbitrators,  must  act  impartially  and  without  bias, 
yet  the  finding  of  appraisers  should  not  be  disturbed  because  of 
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the  actions  of  the  appraisers,  unless  it  appears  such  actions  were 
calculated  to  improperly  influence  the  result. 

7.  Same — finding  will  not  be  set  aside  because  valuation  ap- 
pears toor  high.  The  finding  of  appraisers  is  conclusive  upon  the 
parties  in  the  absence  of  fraud  or  mistake,  and  will  not  be  set 
aside  merely  because  the  valuation  appears  too  high. 

8.  Same — when  appraisers  may  consider  effect,  if  any,  of  re- 
valuation clause  in  lease.  In  ascertaining  the  fair  cash  market 
value  of  land  under  a  long-term  lease  providing  that  the  apprais- 
ers, in  determining  such  value  without  including  improvements, 
might  consider  the  improvements,  the  character,  condition,  value, 
cost,  rental,  expenses  and  other  particulars  thereof,  and  any  other 
information  bearing  upon  the  value  of  the  land,  the  appraisers 
may  consider  the  effect,  if  any,  of  a  ten-year  re- valuation  clause 
in  the  lease  upon  the  actual  value  of  the  land. 

9.  Same — what  evidence  not  admissible  in  determining  value  of 
land.  In  a  proceeding  to  enjoin  the  enforcement  of  an  appraisal 
of  the  value  of  school  land  under  a  long-term  lease  containing  a 
re-valuation  clause,  it  is  improper  to  admit  in  evidence,  on  the 
question  of  the  actual  value  of  the  land,  transactions  involving 
long-term  leases  of  other  school  lands,  where  such  leases  con- 
tained no  re-valuation  clause  and  the  value  was  fixed  as  the  re- 
sult of  a  compromise  between  the  various  lessees  and  the  board 
of  education. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDES,  Judge,  presiding. 

Harrison  Musgrave,  and  William  S.  Oppknheim, 
(John  H.  S.  Lee,  and  E.  M.  Ashcraft,  of  counsel,)  for 
plaintiflFs  in  error. 

Frank  Hamlin,  and  Angus  Roy  Shannon,  for  de- 
fendant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

James  K.  Sebree  filed  in  the  circuit  court  of  Cook  county 
a  bill  against  the  Board  of  Education  of  the  City  of  Chi- 
cago to  enjoin  the  enforcement  of  an  appraisement  concern- 
ing the  leasehold  interests  of  certain  school  fund  property 
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in  that  city.  The  chancellor  set  aside  the  appraisement  and 
fixed  a  new  valuation  for  the  premises.  The  decree  of  the 
circuit  court  was  reversed  and  the  cause  remanded  by  the 
Appellate  Court,  with  directions  to  dismiss  the  bill  for  want 
of  equity.  The  case  has  been  brought  here  on  a  petition 
for  certiorari,  Ava  W.  Farwell  and  others  filed  a  like  bill 
concerning  certain  property  immediately  across  the  alley 
south  from  that  in  which  Sebree  is  interested.  The  records 
in  the  two  cases  were  substantially  the  same  both  in  the 
circuit  and  Appellate  Courts,  and  the  parties  in  the  latter 
case  have  adopted  here  the  briefs  in  the  Sebree  case.  The 
two  cases  were  consolidated  in  this  court  and  will  be  con- 
sidered together. 

The  records  disclose  that  there  are  in  the  city  of  Chi- 
cago a  number  of  tracts  of  real  estate  acquired  by  the  board 
of  education  of  that  city  as  a  part  of  the  government  grant 
of  sections  i6,  being  now  held  in  trust  for  educational  pur- 
poses. This  real  estate  is  called  in  these  records  "school 
fund  property."  Much  of  it  is  in  the  heart  of  the  busi- 
ness section  of  Chicago  and  very  valuable.  The  property 
of  which  Sebree  is  lessee  consists  of  lots  i8  and  19  in 
block  142,  in  School  Section  addition  to  Chicago,  and  faces 
west  on  Dearborn  street  between  Madison  and  Monroe, 
immediately  adjoining  on  the  south  the  Tribune  building. 
Each  lot  has  twenty- four  feet  front  and  runs  back  one  hun- 
dred and  twenty  feet  to  a  fifteen-foot  north  and  south  alley. 
There  is  another  alley  of  the  same  width  adjoining  lot  19 
on  the  south.  Immediately  south  of  this  last  alley  lie 
lots  20  and  21,  in  the  same  block  and  of  the  same  size  as 
the  Sebree  lots.  These  two  lots  are  leased  by  the  Farw^ells. 
On  lots  18  and  19  there  is  a  five-story  building,  and  on 
lots  20  and  21a  building  of  similar  character  two  or  three 
stories  higher,  the  two  buildings  being  connected  on  cor- 
responding floors  above  the  first  story  by  small  passageways 
across  the  alley.  Both  buildings  are  used  as  a  part  of  the 
Saratoga  Hotel. 
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In  i88o  the  board  of  ediicaition  leased  lots  i8  and  19  to 
Francis  Peabody  for  fifty  years,  expiring  May  8,  1930,  at 
an  annual  rental  for  the  first  five  years  of  $2735.  On 
the  same  date,  under  a  similar  lease,  Beverly  R.  Chambers 
leased  lots  20  and  21  from  the  board  of  education.  Both 
these  leases  provided  that  within  three  months  before  May 
8,  1885,  ^^  board  of  education  was  to  appoint  "three  dis- 
creet male  residents  of  the  city  of  Chicago  who  are  free- 
holders, and  who  are  not  interested  as  lessees  or  mortgagees 
of  school  property  in  said  city,  to  determine,  under  oath 
first  duly  taken,  the  true  cash  value  of  said  premises  above 
demised  at  the  time  of  such  appraisal,  not  taking  into  con- 
sideration the  improvements  thereon,"  etc.  The  annual 
rent  was  to  be  six  per  cent  of  the  value  so  fixed.  It  was 
further  agreed  in  each  lease  by  the  lessee,  for  himself  and 
his  representatives,  "that  all  personal  notice  of  the  appoint- 
ment of  any  appraisers  under  this  lease,  and  of  the  meet- 
ings of  any  such  appraisers,  is  hereby  expressly  waived, 
and  that  he  and  they  shall  be  estopped  from  objecting  to 
any  matter  connected  with  the  appointment  or  qualification 
of  such  appraisers  unless  such  objection  be  made  in  writing 
to  said  board  of  education  and  filed  with  the  clerk  of  said 
board  within  thirty  days  after  the  appointment  of  such  ap- 
praisers, and  that  he  and  they  shall  also  be  estopped  from 
objecting  to  any  matter  connected^with  the  action  of  such 
appraisers  unless  such  objection  be  made  in  writing  to  said 
board  of  education  and  filed  with  the  clerk  of  said  board 
within  thirty  days  after  the  filing  of  such  valuation  or  as- 
sessment in  the  office  of  the  clerk  of  the  board  of  education 
by  such  appraisers,"  etc.  Subsequent  re-valuations  were  to 
be  made  each  five  years  thereafter.  The  lease  could  be  as- 
signed without  consent  of  the  board  under  certain  condi- 
tions and  the  assignments  were  to  be  subject  to  the  terms 
of  the  original  leases.  These  leaseholds  have  since  come 
by  assignment  into  the  possession  of  plaintiffs  in  error. 
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In  tlie  early  part  of  1885  an  appraisement  was  made 
by  three  appraisers  appointed  by  the  board  of  education. 
The  then  lessees  of  the  property  in  question  objected  to 
the  manner  of  making  this  appraisement  and  filed  a  bill  in 
the  superior  court  of  Cook  county  for  an  injunction  to  re- 
strain its  enforcement.  After  litigation  lasting  some  years 
a  compromise  was  effected  and  supplemental  leases  dated 
June  15,  1888,  were  executed.  The  original  leases  were 
to  remain  in  force  except  as  modified  by  the  supplemental 
leases.  The  re-valuation  period  was  changed  to  ten  years 
and  the  time  when  the  leases  were  to  expire  was  extended 
to  May  8,  1985.  The  chief  provisions  of  the  supplemental 
leases  to  be  construed  on  this  hearing  read : 

''Fourth — *  *  *  That  in  lieu  of  the  method  of  ap- 
pointing appraisers  for  the  purpose  of  ascertaining,  deter- 
mining and  fixing  the  amount  of  rent  to  be  paid  for  said 
demised  land,  as  provided  in  and  by  the  terms  of  said  lease 
and  this  supplement  thereto,  appraisers  shall  be  appointed 
as  follows:  The  board  of  education  of  the  city  of  Chi- 
cago, any  judge  holding  the  circuit  court  of  the  United 
States  in  and  for  the  northern  district  of  Illinois  for  the 
time  being,  and  the  judge  of  the  probate  court  of  Cook 
county,  Illinois,  or  the  successor  of  said  court  having  pro- 
bate jurisdiction  for  the  time  being,  shall  each  appoint  one 
discreet  male  resident  of  the  city  of  Chicago  not  interested 
as  lessee  or  mortgagee  of  school  property  in  said  city,  to 
determine,  under  oath  first  duly  taken,  the  true  cash  value 
of  said  demised  land  at  the  time  of  such  appraisal,  exclu- 
sive of  the  improvements  thereon.  The  person  appointed 
by  the  board  of  education  shall  be  the  chairman  of  said  ap- 
praisers and  shall  call  their  meetings  and  preside  thereat. 
Any  two  of  said  appraisers  shall  have  power  to  make  the 
appraisement.  In  case  the  person  appointed  by  the  board 
of  education  shall,  before  an  appraisement  is  made,  die,  re- 
sign or  neglect  or  refuse  to  act  as  an  appraiser,  the  board 
of  education  may  appoint  another  person  in  his  place  and 
stead  as  appraiser,  with  the  same  power  and  authority  as  if 
he  had  been  appointed  in  the  first  instance.    In  case  either 


Jne,  Ml]       Sebree  v.  Board  op  Education.  443 

of  the  persons,  his  successor  or  successors,  appointed  by 
any  judge  holding  said  circuit  court  of  the  United  States,  or 
by  the  judge  of  the  probate  court  of  Cook  county,  or  the 
successor  of  said  court  having  probate  jurisdiction,  shall  die 
or  resign  before  an  appraisement  is  made,  and  in  case  either 
of  said  persons,  or  the  successor  or  successors  of  them  or 
either  of  them,  shall  neglect,  omit  or  refuse  to  act  as  ap- 
praiser, or  to  make  or  report  an  appraisement  in  accord- 
ance with  the  purport  and  intention  of  said  lease  and  this 
supplement  thereto,  the  board  of  education,  upon  evidence 
satisfactory  to  itself,  may  remove  such  person  or  persons 
for  such  neglect,  omission  or  refusal  to  act  as  appraiser 
or  to  make  or  report  an  appraisement,  and  the  vacancy  or 
vacancies  so  occurring,  either  by  death,  resignation  or  re- 
moval, shall,  on  the  request  of  either  of  the  parties  hereto, 
be  filled  within  ten  days  after  such  request  by  the  appoint- 
ment of  another  person  by  the  judge  whose  appointee  has 
died  or  resigned  or  has  been  removed.  *  *  *  It  is  here- 
by declared  by  the  parties  hereto  that  it  is  not  the  purpose 
of  this  instrument  that  the  persons  appointed  as  appraisers 
hereunder,  or  either  of  them,  shall  be  the  representatives 
of  either  of  the  parties  hereto. 

''Fifth — That,  notwithstanding  anything  in  said  lease 
or  in  this  supplement  thereto  contained,  the  persons  who 
shall  at  any  time  be  appointed  thereunder  to  fix  and  deter- 
mine the  value  of  the  leased  land,  for  the  purpose  of  ascer- 
taining and  fixing  the  amount  of  rent  to  be  paid  therefor, 
shall  at  all  times  and  under  all  circumstances  be  held  to 
be  appraisers  and  not  arbitrators,  and  shall  not  be  bound  to 
give  notice  of  their  meetings  or  proceedings  to  the  parties 
hereto,  except  as  hereinafter  expressly  provided : 

"(a)  Upon  their  appointment  the  appraisers  shall  cause 
a  notice  of  the  fact  to  be  sent  by  mail,  addressed  to  the 
lessee,  his  heirs,  executors,  administrators,  successors  or  as- 
signs, at  the  city  of  Chicago,  Illinois,  or  at  such  other  ad- 
dress in  the  city  of  Chicago,  Cook  county,  Illinois,  as  he, 
they  or  it  may  have  previously  furnished  to  the  lessor.  *  *  * 

"(&)  Within  twenty  (20)  days  after  the  mailing  of 
said  notice  of  appointment  of  appraisers  the  lessee  may,  if 
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he  so  desire,  file  with  the  appraisers  a  written  statement  or 
argument  for  their  information,  and  shall  at  the  same  time 
furnish  a  copy  of  the  same  to  the  lessors. 

'\c)  Within  twenty  days  after  the  receipt  of  such 
statement  or  argtiment  by  the  lessor  it  may  cause  to  be 
filed  with  the  appraisers  a  statement  or  argument  in  writ- 
ing, a  copy  of  which  shall  be  furnished  to  the  lessee. 

''(rf)  The  lessee  may  file  a  reply  to  the  statement  or 
argiunent  of  the  lessor  within  ten  (lo)  days  after  receiv- 
ing such  copy. 

"(^)  The  sole  purpose  of  the  four  preceding  provisions 
is  to  allow  the  parties  to  present  to  the  appraisers  informa- 
tion within  their  possession  and  their  views  concerning  the 
value  of  the  demised  land.  But  it  is  expressly  understood 
and  agreed  that  the  appraisers  shall  not  be  concluded,  in 
any  event,  by  the  statement  so  made,  but  shall  be  at  liberty 
to  seek  or  obtain  such  information  as  they  deem  pertinent, 
either  with  or  without  notice  to  the  parties,  and  to  make 
their  appraisal  upon  all  facts  within  their  knowledge,  not- 
withstanding anything  contained  in  the  said  written  state- 
ments above  provided  for. 

''Sixth — ^That,  notwithstanding  anything  in  said  lease 
contained,  the  appraisers  shall  be  at  liberty,  in  forming 
their  judgment  of  the  value  of  the  land  without  including 
the  value  of  the  improvements  thereon,  to  take  into  consid- 
eration, if  and  so  far  as  they  deem  it  pertinent  to  do  so, 
the  improvements  on  such  land,  and  the  character,  con- 
dition, value,  cost,  rental,  expenses  and  other  particulars 
thereof,  and  any  other  facts  or  information,  from  what- 
ever source,  bearing  upon  the  question  of  the  actual  value 
of  said  land ;  and  it  shall  be  the  duty  of  the  lessee  to  fur- 
nish the  appraisers  promptly,  on  request,  a  statement  show- 
ing the  rental  receipts  and  disbursements  on  account  of  said 
improvements  for  five  years,  as  near  as  may  be,  next  pre- 
ceding the  time  of  the  appraisement.     *    *     * 

''Eighth — And  it  is  further  understood  and  agreed  by 
and  between  the  parties  hereto,  that  should  there  be  for  any 
cause  a  failure  in  the  making  of  an  appraisement  in  any 
year  or  years  wherein  an  appraisement  should  be  made  un- 


Im,  '12J       Sebree  v.  Board  op  EducatioiJ.  445 

der  and  according  to  the  terms  of  said  lease  and  this  sup- 
plement thereto,  the  amount  of  annual  rent  to  be  paid  by 
the  party  of  the  second  part  for  the  ensuing  period  of  ten 
years  shall  not  be  rendered  uncertain  or  undetermined  by 
reason  of  such  failure  in  making  an  appraisement,  but  the 
sum  to  be  paid  as  annual  rental  for  and  during  the  period 
of  ten  years  from  the  eighth  day  of  May  in  any  year  when 
an  appraisement  should  have  been  made  and  failed  to  be 
made,  shall  be  the  same  as  that  paid  or  reserved  as  rent 
during  the  last  preceding  period  of  ten  years  prior  to  said 
eighth  day  of  May." 

In  February,  1895,  John  McLaren,  Gwynn  Garnett  and 
Eugene  Cary  were  appointed  appraisers  under  the  pro- 
visions of  these  leases  and  appraised  lots  18  and  19  at 
$190,000  as  the  fair  cash  value,  which  would  make  the 
annual  rental  $11,400.  Lots  20  and  21  were  appraised  at 
$187,000,  making  the  annual  rental  $11,220.  This  was  ap- 
parently satisfactory  to  all.  In  February,  1905,  the  board 
of  education  appointed  John  McLaren  as  appraiser,  the 
judge  of  the  probate  court  appointed  Arba  N.  Waterman, 
and  the  judge  of  the  United  States  circuit  court  first  ap- 
pointed Elbridge  G.  Keith,  whose  resignation  was  accepted 
on  account  of  ill-health  and  William  D.  Kerfoot  appointed 
his  successor.     These  three  appraisers  were  appointed  to 
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appraise  the  values  of  various  school  fund .  tracts  under 
school  fund  leases,  the  appointments  not  specifically  de- 
scribing the  property.  The  property  under  twenty-three 
leases,  including  the  four  lots  here  in  question,  was  ap- 
praised under  this  appointment.  The  representatives  of  the 
leasehold  interests  in  the  four  lots  filed  suggestions  and 
authorities  with  the  appraisers  as  to  the  cash  value  of  the 
property  as  well  as  the  leasehold  values,  and  the  represen- 
tatives of  the  board  of  education  thereafter  filed  their  sug- 
gestions. The  appraisers  fixed  the  cash  value  of  lots  18 
and  19  at  $384,000,  making  the  annual  rental  $23,040,  be- 
ing six  per  cent  of  the  appraisement.  They  fixed  the  same 
value  as  to  lots  20  and  21.     After  this  appraisement  had 
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been  submitted  to  the  board  of  education  the  plaintiffs  in 
error  filed  protests  with  that  board  and  asked  that  the  ap- 
praisement be  modified.  This  was  refused  and  the  board 
instructed  its  secretary  and  attorney  to  enforce  the  for- 
feitures of  the  leaseholds  if  the  rent  was  not  paid. 

A  large  part  of  the  briefs  and  arguments  is  devoted  to 
a  discussion  of  the  duties  of  the  appraisers  under  these 
leases  and  whether  they  should  be  governed  by  the  rules 
applying  to  appraisers  or  arbitrators.  Some  of  the  rules 
of  law  that  apply  to  arbitrators  apply  in  the  same  manner 
to  appraisers,  while  others  do  not  apply.  It  is  somewhat 
difficult  to  lay  down  any  general  rules  that  will  show  plainly 
the  distinction  between  the  two.  The  terms  "appraisement" 
and  "arbitration"  are  sometimes  used  interchangeably  and 
frequently  without  any  clear  difference  in  meaning.  There 
is,  however,  a  plain  distinction  between  an  appraisement 
and  an  arbitration.  The  latter,  in  the  proper  sense  of  the 
term,  presupposes  a  controversy  or  a  difference  to  be  tried 
and  decided.  Arbitrators  generally  proceed  in  a  quasi  ju- 
dicial manner  to  settle  the  dispute.  Their  jurisdiction  is  in 
the  nature  of  a  judicial  inquiry,  and  certain  rules  of  pro- 
cedure must  be  observed  or  the  award  will  be  void.  On 
the  other  hand,  an  appraisal  is  the  proper  term  to  be  used 
when  an  appraisement  or  valuation  is  to  be  made  as  auxil- 
iary or  incident  to  a  contract.  The  appraisers  are  selected 
to  preclude  or  prevent,  by  appraisal,  the  arising  of  dif- 
ferences, and  not  to  settle  differences  which  have  already 
arisen.  Unless  there  are  some  restrictions  in  the  agreement 
under  which  they  are  appointed,  appraisers  are  generally  ex- 
pected to  act  on  their  own  knowledge  and  investigation, 
and  hence  are  not  required  to  g^ve  notice  of  hearings,  hear 
evidence  or  receive  the  statements  of  the  parties.  As  long 
as  appraisers  act  honestly  and  in  good  faith  they  have  a 
wide  discretion  as  to  their  methods  of  procedure  and  sources 
of  information.  Their  conclusions,  in  the  absence  of  fraud 
or  mistake,  will  be  binding  upon  the  parties.     Norton  v. 
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Gale,  95  111.  533;  Stose  v.  Heissler,  120  id.  433;  Pearson 
V.  Sanderson,  128  id.  88;  Chicago  Auditorium  Ass'n  v. 
Fine  Arts  Building,  244  id.  532;  Morse  on  Arbitration 
and  Award,  38;  Russell  on  Award,  (7th  ed.)  42;  Noble 
V.  Grandin,  125  Mich.  383;  Flint  v.  Pearce,  11  R.  I.  576; 
Palmer  v.  Clark,  160  Mass.  373;  Omaha  Water  Co,  v. 
City  of  Omaha,  15  Ann.  Cas.  498,  note;  162  Fed.  Rep. 
225;  Wurster  v.  Armiield,  67  App.  Div.  (N.  Y.)  158; 
I  Mechem  on  Sales,  sec.  212,  and  note. 

In  the  original  leases  herein  the  parties  who  were  to 
re-value  the  property  were  called  appraisers.  No  special 
qualifications  were  required  except  that  they  should  be  free- 
holders of  the  city  of  Chicago  and  not  intefested  as  lessees 
or  mortgagees  of  school  property.  Nothing  was  said  in 
the  original  leases  as  to  what  procedure  they  should  fol- 
low. In  the  supplemental  lease  it  was  stated  that,  notwith- 
standing anything  said  in  the  leases  or  supplement,  the. 
persons  appointed  to  fix  and  determine  the  value  of  the 
leased  land  **shall  at  all  times  and  under  all  circumstances 
be  held  to  be  appraisers  and  not  arbitrators."  After  pro- 
viding in  some  detail  as  to  the  method  of  procedure,  sec- 
tion 5  of  the  supplemental  lease  concludes  that  it  was 
expressly  understood  that  the  appraisers  should  not  be 
bound  by  the  statements  made  by  the  parties  and  submitted 
to  them,  "but  shall  be  at  liberty  to  seek  or  obtain  such 
information  as  they  deem  pertinent,  either  with  or  with- 
out notice  to  the  parties,  and  to  make  their  appraisal  upon 
all  facts  within  their  knowledge,  notwithstanding  anything 
contained  in  said  written  statements  above  provided  for." 
In  section  6  of  the  supplemental  lease  it  is  stated  that  they 
may  take  into  consideration,  in  forming  their  judgment, 
"any  other  facts  or  information,  from  whatever  source." 
The  appraisers  were  not  to  act  as  partisans,  for  a  part  of 
section  4  of  the  supplemental  lease  reads:  "It  is  not  the 
purpose  of  this  instrument  that  the  persons  appointed  as 
appraisers  hereunder,  or  either  of  them,  shall  be  the  rep- 
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resentatives  of  either  of  the  parties  hereto."  A  study  of 
the  original  and  supplemental  leases  clearly  shows  that  the 
parties  thereto  intended  that  the  persons  chosen  should  be 
held  to  be  and  act  as  appraisers  in  the  usual  and  broadest 
sense  of  the  term,  except  that  the  parties  were  to  have  an 
opportunity  of  filing  their  suggestions  with  the  appraisers, 
and  that  the  appraisers  were  not  to  consider  themselves  as 
acting  as  the  representatives  of  either  party  to  the  leases. 

Plaintiffs  in  error  argue  that  the  appraisers  were  im- 
properly appointed  through  the  instrumentality  of  the  board 
of  education.  Under  the  original  leases  it  is  clear  that  the 
lessees  were  to  have  nothing  to  do  with  the  appointment 
of  the  appraisefs, — the  board  of  education  was  to  make  the 
selection.  In  the  dispute  over  these  leases  this  method  of 
appointment  was  changed  and  a  provision  inserted  in  the 
supplemental  lease  that  one  of  the  appraisers  should  be  ap- 
4X)inted  by  the  board  of  education,  one  by  the  judge  of  the 
United  States  circuit  court  and  one  by  the  judge  of  the  pro- 
bate court  of  Cook  county.  Nothing  is  said  in  the  supple- 
mental lease  as  to  which  party,  if  either,  was  to  request  the 
judges  of  the  two  courts  to  appoint  appraisers,  although  it 
is  provided  in  section  4  that  if  either  of  the  appraisers  ap- 
pointed by  the  judges  fails  to  perfonn  his  duties  he  may 
be  removed  by  the  board  of  education  "upon  evidence  sat- 
isfactory to  itself,"  and  tliat  the  place  of  the  one  so  re- 
moved, dying  or  resigning  shall  within  ten  days  thereafter, 
on  the  request  of  either  party,  be  filled  by  appointment  by 
the  judge  who  made  the  original  appointment.  It  is  also 
provided  in  section  5  of  said  supplemental  lease  that  the 
appraisers,  upon  their  appointment,  shall  send  notice  of 
the  fact,  by  mail,  to  the  lessee,  but  there  is  no  provision 
as  to  notice  being  sent  by  the  appraisers  to  the  board  of 
education.  It  is  clear  that  when  the  supplemental  lease 
was  executed  it  was  not  intended  that  there  should  be  a 
hearing  before  the  respective  judges  at  the  time  their  ap- 
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pointments  were  made.     Considering  all  the  provisions  o\ 
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the  lease  together,  we  think  it  a  fair  conclusion  that  it 
was  intended  the  appointment  of  the  appraisers  by  the  two 
judges  in  the  first  instance  should  be  requested  by  the  board 
of  education.  That  course  would  almost  certainly  have  to 
be  followed  when  property  was  to  be  appraised  which  was 
increasing  as  rapidly  in  value  as  the  property  here  in  ques- 
tion has  increased  during  the  last  twenty  years,  for  until  a 
new  appraisement  was  made  (it  was  provided  under  the 
leases)  the  old  appraisement  would  hold.  Naturally  the 
lessees  would  not  care,  under  such  circumstances,  for  a  re- 
appraisement.  Construed  most  favorably  for  plaintiffs  in 
error's  contention,  the  leases  could  not  mean  more  than  that 
either  party,  without  a  notice  to  the  other,  couM  request 
the  respective  judges  to  appoint  appraisers.  Moreover,  the 
original  leases  provided  that  the  lessees  and  their  represen- 
tatives would  be  estopped  from  objecting  to  the  manner 
of  appointment  or  qualifications  of  the  appraisers  unless  an 
objection  was  made  in  writing  to  such  board  of  education 
within  thirty  days  after  the  appointment.  This  provision 
was  still  in  force  after  the  execution  of  the  supplemental 
lease.  No  objection  was  made  on  behalf  of  plaintiffs  in 
error  as  to  the  qualifications  or  method  of  appointment  of 
the  appraisers  imtil  after  the  appraisement  was  made  and 
reported  to  the  board  of  education,  though  all  plaintiffs 
in  error  were  theretofore  represented  by  counsel,  who  filed 
suggestions  and  briefs  with  the  appraisers,  in  accordance 
with  the  provisions  of  the  lease,  before  the  appraisals  were 
made. 

Further  objection  is  made  to  the  qualifications  of  Mr. 
McLaren  as  appraiser  because  he  had  formerly  been  a  mem- 
ber of  the  board  of  education  and  in  1895  had  served  as 
appraiser  in  valuing  the  property  under  these  and  other 
leases  of  school  fund  property.  His  service  in  both  of  such 
capacities  is  shown  by  the  records  of  the  board  of  edu- 
cation and  no  attempt  was  made  to  conceal  the  fact.  The 
Farw'ells  were  owners  of  this  leasehold  interest  in  1895, 
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and  it  must  be  presumed  that  they  knew  he  had  sensed  as 
an  appraiser  at  that  time.  Clearly,  under  the  provisions  of 
the  lease,  objections  to  the  method  of  appointment  of  the 
appraisers,  or  on  account  of  Mr.  McLaren's  alleged  dis- 
qualification, were  waived  by  the  plaintiffs  in  error,  as  they 
did  not  raise  them  within  thirty  days  after  receiving  notice 
of  their  appointment. 

It  is  further  objected  that  the  appraisers  were  dis- 
qualified because  they  also  appraised  other  property  under 
other  school  leases  and  were  paid  by  the  board  of  education 
$2500  each  for  all  their  services.  Had  the  plaintiffs  in  er- 
ror referred  to  the  proceedings  of  the  board  with  reference 
to  the  appointment  of  these  appraisers  they  would  have 
readily  ascertained  that  they  were  appointed  for  the  ap- 
praisement of  all  the  various  tracts  and  not  for  any  par- 
ticular piece  of  property.  Furthermore,  the  appraisements 
under  all  these  twenty-three  leases  were  made  by  the  ap- 
praisers in  the  same  report,  the  valuation  of  the  property 
under  each  lease  being  in  a  separate  item.  Plaintiffs  in 
error  filed  objections  as  to  the  appraisement  of  their  re- 
spective properties,  shortly  after  this  report  was  filed,  with 
the  board  of  education.  Necessarily  they  must  have  known, 
before  they  filed  the  objections,  that  the  appraisers  had  ap- 
praised other  property  under  other  leases,  buit  they  did  not 
object  specifically  on  this  ground,  and,  so  far  as  we  can 
ascertain  from  the  records,  this  objection  was  raised  for 
the  first  time  in  the  Appellate  Court.  Objections  are  waived 
unless  raised  at  the  earliest  opportunity.  Story  v.  DeAr- 
mond,  179  111,  510;  Chicago  Auditorium  Assn  v.  Fine 
Arts  Building,  supra, 

Haintiffs  in  error  further  urge  that  the  records  show 
that  the  appraisers  acted  as  if  they  were  representing  the 
board  of  education,  and  therefore  contrary  to  the  provi- 
sions of  the  supplemental  lease,  which  specifically  required 
that  they  should  not  act  for  either  party.  In  support  ot 
their  contention  counsel  examined  Mr.  McLaren  over  the 
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objection  of  defendant  in  error,  and  introduced  evidence 
given  by  Mr.  Kerfoot  in  a  former  trial  concerning  an  ap- 
praisement made  by  these  same  appraisers  in  connection 
with  another  school  fund  lease.  Plaintiffs  in  error  con- 
tended, at  the  time  Mr.  Kerfoot's  evidence  was  introduced 
in  this  case,  that  he  could  not  be  found  to  be  served  with 
a  subpoena  and  that  they  had  reason  to  believe  he  was  at- 
tempting to  escape  service.  The  testimony  of  Mr.  Kerfoot 
taken  in  another  case  was  plainly  inadmissible  under  the 
rules  laid  down  in  London  Guarantee  and  Accident  Co.  v. 
American  Cereal  Co.  251  111.  123.  We  do  not  find  it  nec- 
essary to  decide  whether  the  rule  of  law  that  the  testimony 
of  arbitrators  can  only  be  received  to  impeach  their  award 
in  cases  of  fraud  applies  to  the  admission  of  the  testimony 
of  appraisers  to  impeach  their  finding.  If  it  be  assumed 
for  the  purposes  of  this  opinion  that  the  testimony  of  Mr. 
McLaren,  one  of  the  appraisers,  was  admissible,  his  tes- 
timony in  no  way  tends  to  impeach  the  finding  of  the  ap- 
praisers. On  the  contrary,  it  tends  to  support  that  finding. 
He  testified  that  he  did  not  intend  to  act  as  the  represen- 
tative of  either  party  and  that  he  tried  to  consider  fairly 
all  the  facts  as  they  affected  the  value  of  the  property. 

There  is,  however,  competent  evidence  in  the  record 
that  the  board  of  education  passed  a  resolution  appointing 
Mr.  McLaren  as  "its  appraiser;*'  that  on  being  notified  of 
that  fact  he  replied  that  he  had  received  notice  of  their 
action  "appointing  me  appraiser  for  the  board  of  educa- 
tion, to  act  with  appraisers  yet  to  be  appointed,  in  the  ap- 
praisement of  school  land;  I  accept  the  appointment;  as 
soon  as  I  am  notified  of  the  appointment  of  the  other  tw^o 
appraisers  I  will  organize  the  commission  and  proceed  to 
work."  It  is  urged  that  this  resolution  and  letter  of  ac- 
ceptance showed  that  he  considered  himself  the  appraiser 
for  the  board  of  education,  and  the  conclusion  is  draw-n 
that  he  thought  he  was  to  act  for  the  board,  contrary  to 
the  purpose  and  spirit  of  the  supplemental  lease.    We  think 
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it  is  a  strained  construction  to  draw  any  such  conclusion. 
Under  the  supplemental  lease  the  board  of  education  was 
to  appoint  an  appraiser,  who  was  to  be  chairman  of  the 
appraisers  and  call  them  together.    Nothing  was  said  in  the 
resolution  of  appointment  or  in  the  acceptance  indicating 
that  Mr.  McLaren  intended  to  act  in  any  other  way  than 
in  accordance  with  the  provisions  of  the  supplemental  lease. 
It  is  further  urged  that  the  appraisers  were  influenced 
by  the  fact  that  they  were  paid  for  their  work  entirely 
by  the  board  of  education.     It  appears  that  appraisers  ap- 
pointed in  189s  were  paid  for  their  services  by  the  board, 
the  lessees  paying  nothing.     Plaintiff  in  error  Sebree  and 
his  attorney  testified  on  this  trial  that  they  knew  nothing 
about  this  fact  until  some  time  after  they  had  filed  their 
objections  to  the  appraisement  with  the  board.    It  must  be 
presumed,  as  the  plaintiffs  in  error  representing  the  Far- 
w^ell  tract  were  the  owners  of  the  same  leasehold  interest 
in  1895,  that  they  knew  about  the  method  of  paying  those 
appraisers.     No  objection  was  made  by  plaintiffs  in  error 
as  to  such  payment  by  the  board  of  education  until  the  re- 
spective bills  of  complaint  were  filed  in  these  cases.    Under 
the  original  leases  the  three  appraisers  all  being  appointed 
by  the  board  of  education,  manifestly  they  were  to  be  paid 
by'4:hat  board.    The  supplemental  lease  is  silent  as  to  how 
the  appraisers  were  to  be  paid.    We  find  no  evidence  in  the 
record  indicating  that  any  member  of  the  board,  or  any  of 
its  officials  or  agents,  had  ever  talked  with  either  of  the  ap- 
praisers as  to  the  method  of  payment,  before  their  report 
was  filed  and  all  their  work  completed.     Without  consult- 
ing any  member  of  the  board  or  its  officials,  the  apprais- 
ers, after  they  had  finished  their  work  and  handed  in  their 
report,  made  out  their  bills  and  sent  them  to  the  board. 
The  bills  were  allowed  by  the  board  at  the  same  meeting 
at  which  the  objections  of  plaintiffs  in  error  to  the  appraise- 
ment were  filed.    No  complaint  is  made  that  the  appraisers 
were  overpaid   for  their  services.     These  appraisers  ap- 
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praised  property  under  twenty-three  different  leases,  the 
total  valuation  being,  in  round  numbers,  $5,500,000. 

It  is  objected  in  this  connection  that  the  appraisers  were 
asked  by  the  president  of  the  board  of  education,  while 
they  were  appraising  this  school  fund  property,  to  make  an 
appraisement  of  two  or  three  pieces  of  property  belonging 
to  the  board  of  education  not  "school  fund"  property.  It 
appears  from  the  record  that  they  appraised  those  tracts  as 
requested  and  were  not  paid  for  so  doing,  imless  the  sum 
of  $2500  was  intended  to  include  payment  for  such  extra 
services.  We  think,  from  the  evidence,  that  they  appraised 
this  outside  property  as  an  accommodation  to  the  president 
of  the  board  and  not  for  pay. 

The  method  of  procedure  is  one  of  the  chief  differences 
between  arbitration  and  appraisement.  It  is  generally  held 
that  an  arbitrator,  like  a  juror,  should  not  talk  with  the 
parties  or  with  any  outsiders  with  reference  to  the  case  or 
obtain  information  on  the  matter  in  dispute  out  of  the  pres- 
ence of  the  parties;  an  appraiser,  on  the  contrary,  is  sup- 
posed, to  gain  information  in  any  way  he  desires.  Most 
of  the  decisions  cited  by  plaintiffs  in  error  to  uphold  their 
contention  that  the  evidence  shows  bias  on  the  part  of  the 
appraisers  are  cases  involving  arbitrators  or  jurors,  such  as 
Moshier  v.  Shear,  102  111.  169,  where  this  court  held  that 
for  an  arbitrator  to  talk  about  the  subject  matter  of  arbi- 
tration with  a  friend  who  had  been  an  arbitrator  in  the 
same  matter  was  improper  and  the  practice  would  not  be 
sanctioned  by  the  court.  Without  question  that  rule  would 
not  apply  to  appraisements  generally  or  to  the  appraise- 
ments under  these  leases,  for  it  is  intended  that  the  ap- 
praisers here  may  obtain  infomiation  in  any  way  that  they 
deem  advisable.  While  bias  or  prejudice  might  be  inferred 
from  such  action  by  arbitrators  or  jurors  it  would  not  be 
presumed  as  to  appraisers.  Vane  v.  City  of  Bvanston,  1 50 
111.  616,  is  also  relied  on  by  plaintiffs  in  error.  In  that 
case  the  petitioner  in  a  special  assessment  proceeding,  where 
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the  jury  were  viewing  the  premises,  furnished  a  lunch  for 
them  at  a  near  by  hotel.  This  court  there  held  that  while 
the  law  will  not  tolerate  the  slightest  suspicion  that  the 
successful  litigant  has  corrupted  or  improperly  influenced 
the  jury,  yet  the  customary  offices  of  civility  and  ordinar}- 
hospitality  or  courtesy  extended  to  jurors,  when  not  de- 
signed or  calculated  to  influence  them  in  their  consideration 
of  the  case  and  which  are  devoid  of  suspicion,  will  not 
afford  suflficient  ground  for  setting  aside  the  verdict  and 
awarding  a  new  trial.  The  verdict  in  that  case  was  not 
set  aside. 

Arbitrators  and  appraisers  should  both  act  impartially 
and  without  bias.     It  is  not  uncommon,  however,  for  a 
person  appointed  an  arbitrator  or  appraiser  by  one  of  the 
parties  to  consider  himself  an  agent  for  the  person  appoint- 
ing him.     In  Wheeling  Gas  Co.  v.  City  of  Wheeling,  5 
W.  Va.  448,  although  the  rule  was  strongly  laid  down  that 
arbitrators,  like  jurors,  should  not  only  possess  the  quality 
of  impartiality  in  fact,  but  should  also  sedulously  shun  all 
the  possibilities  even  of  insensible  bias,  it  w^as  held  that 
when  it  was  known,  before  they  were  chosen,  that  two  ar- 
bitrators had  preconceived  opinions,  even  though  they  acted 
as  partisans,  the  court  would  not,  because  of  their  actions, 
declare  the  award  invalid.    The  fact  that  an  arbitrator  had 
formerly  been  an  attorney  for  one  of  the  parties  was  held 
not  to  invalidate  the  award;    (Goodrich  v.  Hulbcrt,  123 
Mass.  190;)    that  the  parties  were  well  acquainted  before 
the  arbitration  a,nd  the  principal  facts  were  stated  to  one 
of  the  arbitrators,  who  expressed  an  opinion  thereon,  was 
held  not  to  invalidate  the  finding;    (Monnlle  v.  Amcricofi 
Tract  Society,  123  Mass.  129;)   that  one  of  the  arbitrators 
previously  perfomied  like  services  for  one  of  the  parties 
and  afterward  received  a  position  from  one  of  them  does 
not  show  bias  or  invalidate  the  award;    (Rozcand  v.  Mar- 
tin, 7  Manitoba,  160;)   that  an  arbitrator  was  also  an  arbi- 
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trator  in  cnother  case  involving  similar  questions  did  not 
disqualify  him.    Cheney  v.  Martin,  127  Mass.  304. 

It  is  apparent  from  an  examination  of  the  authorities 
that  all  do  not  agree  as  to  just  what  is  sufficient  to  justify 
the  setting  aside  of  a  verdict,  the  award  of  arbitrators  or 
the  finding  of  appraisers.  The  conclusion  to  be  deduced 
from  such  an  examination  is,  that  each  case  must  in  a  large 
measure  be  governed  by  its  own  circumstances;  that  the 
verdict,  award  or  finding  must  not  be  disturbed  if  from 
a  consideration  of  the  case  it  appears  that  the  acts  com- 
plained of  were  not  designed  or  calculated  to  improperly 
influence  the  result.  See,  among  many  other  authorities, 
C.  &  M,  S.  R.  R.  Co,  V.  Hughes,  28  Mich.  186;  Stemmer 
v.  Insurance  Co.  33  Ore.  65;  Fox  v.  Hazelton,  27  Mass. 
275;  Graves  v.  Fisher,  5  Me.  69;  Flatter  v.  McDermitt, 
25  Ind.  326;  Calcraft  v.  Roebuck,  i  Ves.  Jr.  221,  and  note; 
People  v.  Nichols,  11  Am.  Rep.  (N.  Y.)  734. 

The  rule  of  law  in  this  State  has  been  thaj  the  findings 
of  appraisers  are  conclusive  upon  the  parties  in  the  absence 
of  fraud  or  mistake  and  will  not  be  set  aside  merely  be- 
cause the  valuation  appears  too  high.  (Stose  v.  Heissler, 
supra;  Morse  on  Arbitration,  38.)  We  do  not  think 
the  provision  of  the  supplemental  lease  that  the  appraisers 
should  not  represent  either  party  so  changed  this  general 
rule  that  the  payment  of  the  appraisers'  fees  by  one  of 
the  parties,  under  the  circumstances  shown  in  this  record, 
should  be  held  to  show  such  bias  as  to  invalidate  the  find- 
ing. Neither  does  the  fact  that  the  appraisers,  at  the  re- 
quest of  the  president  of  the  board  of  education,  appraised 
two  pieces  of  property  which  was  not  school  fund  property, 
whether  gratis  or  otherwise,  indicate  such  bias.  Men  who 
are  qualified,  as  it  is  not  questioned  these  appraisers  were, 
to  do  work  of  the  magnitude  and  character  required  for 
the  re-valuation  of  this  school  property,  must  possess  suffi- 
cient intelligence  and  judgment  to  understand  the  provi- 
sions of  the  supplemental  lease  with  reference  to  their  not 
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acting  as  representatives  for  either  party.  Indeed^  the  chan- 
cellor in  the  court  below,  although  setting  aside  their  ap- 
praisal, specifically  stated  that  he  did  not  question  the  high 
standing  and  integrity  of  the  appraisers  or  that  they  in- 
tended to  be  fair  and  impartial. 

Plaintiffs  in  error  further  earnestly  insist  that  the  bias 
of  the  appraisers  in  arriving  at  their  award  appears  from 
the  valuation — about  $66  a  square  foot — they  placed  upon 
this  property.     Proof  as  to  many  transactions  involving 
sales  and  leases  of  property  in  this  vicinity  from  1895  *^ 
1905  was  made  in  the  trial  coiut.    Six  expert  witnesses  tes- 
tified as  to  the  fair  cash  market  value  of  these  four  lots. 
There  was  a  difference  of  opinion  between  these  witnesses, 
as  there  is  between  counsel,  as  to  whether,  in  determining 
the  true  cash  value,  the  provisions  of  the  leases  for  a  re- 
valuation every  ten  years  should  be  taken  into  consideration. 
The  witness  Bacheldor,  for  plaintiffs  in  error,  testified  that 
the  fair  cash  market  value  of  each  tract  of -two  lots,  irre- 
spective  of  any  leases  or  improvements,  during  the  ten- 
year  term  following  1905,  was  $216,000.    On  these  figures 
the  land  was  worth  $37.50  a  square  foot.    The  other  two 
W'itnesses  for  plaintiffs  in  error  (McLane  and  Warner)  tes- 
tified that,  disregarding  any  leases  or  improvements,  they 
would  place  the  fair  cash  market  value  at  about  $288,000, 
or  $50  a  square  foot.    Two  of  the  witnesses  for  defendant 
in  error  (Winston  and  Ulm)  placed  the  fair  cash  market 
value  of  each  tract  of  two  lots,  disregarding  leases  and  im- 
provements, at  $488,000,  or  about  $85  a  square  foot,  while 
the  third  witness  (Wood)  considered  the  fair  cash  market 
value  as  $504,000,  or  $87.50  a  square  foot.    The  chancellor 
below  fixed  the  value  at  the  figure  given  by  two  of  the  wit- 
nesses for  plaintiffs  in  error,  $288,000,  or  $50  a  square  foot. 

Evidence  of  many  sales  or  long-term  leases  of  property 
within  two  or  three  blocks  of  the  real  estate  here  in  ques- 
tion was  offered  to  show 'the  true  cash  value  of  the  land. 
The  evidence  tends  to  show  that  a  99-year  lease  is  prac- 
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tically  a  sale,  so  far  as  values  are  concerned ;  that  the  value 
used  in  estimating  the  rental  in  a  99-year  lease  is  for  all 
practical  purposes  the  same  as  the  value  in  a  sale  of  the 
land.  Seven  transactions  were  introduced  involving  long- 
term  school  leases  with  the  board  of  education  for  school 
fund  property.  The  square-foot  valuations  varied  all  the 
way  from  $34.40  to  $72.90.  It  appears  that  none  of  these 
leases  contained  re-valuation  clauses.  It  is  insisted  by  coun- 
sel for  the  defendant  in  error  that  these  leases  were  not 
properly  admitted  in  evidence  because  they  were  in  no  sense 
transactions  in  the  open  market  but  were  compromises  be- 
tween the  board  of  education  and  the  various  lessees.  We 
shall  refer  to  the  admissibility  of  this  evidence  later  on. 
Many  sales  or  long-term  leases  were  introduced  of  prop- 
erties in  the  vicinity  of  these  lots,  varying  from  $17.36  to 
$138.49  per  square  foot.  Attached  as  an  exhibit  to  the  bill 
of  complaint  (which  was  verified)  is  a  list  of  twenty-six 
transactions,  which  varied  in  square-foot  valuation  from 
$35.16  to  $264.93.  This  includes  some  State  street  prop- 
erty, which  is  generally  higher  than  property  on  Dearbom 
street.  All  these  transactions  appear  to  have  taken  place 
from  1895  to  1905,  inclusive,  which  was  the  limitation  as 
to  dates  of  sales  and  leases  fixed  by  the  trial  court. 

The  testimony  tended  to  show  that  in  the  congested 
business  district  of  Chicago,  within  the  so-called  "loop," 
the  values  of  property  have  gone  up  very  rapidly  in  recent 
years;  that  as  a  result  of  the  situation  of  this  property 
none  of  it  is  on  the  market  for  sale  or  long-term  leases; 
that  purchasers  are  constantly  looking  for  sales  or  leases; 
that  few  sales  are  now  made  and  are  growing  less  frequent, 
property  owners  feeling  that  there  is  a  certainty  of  a  great 
increase  in  value  and  therefore  only  being  willing  to  make 
long-term  leases.  The  difference  in  the  value  of  various 
pieces  of  property  in  this  district,  as  shown  by  the  sales 
and  long-term  leases,  depends,  according  to  the  evidence, 
upon  the  street,  size  of  the  property,  location  on  the  street 
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or  in  the  block,  light,  character  of  adjoining  buildings,  the 
necessity  of  the  owner  to  enlarge  his  present  quarters  or 
build   in  a  particular  location,  and  other  elements  which 
the  purchaser  or  owner  may  think  enter  into  the  value 
of  the  property  for  any  purpose  for  which  it  can  be  used. 
Unless  modified  by  the  other  provisions  of  these  leases,  the 
phrase  "true  cash  value,''  contained  therein,  must  be  held 
to  mean  the  same  as  the  fair  cash  market  value.    The  sup- 
plemental lease  provides  that  the  appraisers,  after  taking 
their  oaths,  shall  determine  "the  true  cash  value  of  said 
demised  land  at  the  time  of  such  appraisal,  exclusive  of 
the  improvements  thereon."    This  is  substantially  the  same 
provision  as  is  found  in  the  original  lease.     But  section  6 
of  the  supplemental  lease  also  provides,  "notwithstanding 
anything  in  said  lease  contained,  the  appraisers  shall  be  at 
liberty,  in  forming  their  judgment  of  the  value  of  the  land 
without  including  the  value  of  the  improvements  thereon, 
to  take  into  consideration,  if  and  so  far  as  they  deem  it  per- 
tinent to  do  so,  the  improvements  on  such  land,  and  the 
character,  condition,  value,  cost,  rental,  expenses  and  other 
particulars  thereof,  and  any  other  facts  or  information, 
from  whatever  source,  bearing  upon  the  question  of  the 
actual  value  of  said  land,"  etc.    It  is  argued  by  counsel  for 
plaintiffs  in  error  that  under  this  last  provision  it  was  the 
appraisers'  duty,  in  finding  the  true  cash  value  of  the  land, 
to  take  into  consideration  the  terms   of  the  leases,  and 
especially  the  re-valuation  clauses.     The  building  on  the 
Sebree  lots  is  five  stories  high  and  that  on  the  Farwel! 
lots  two  or  three  stories  higher,  both  being  of  the  old  style 
"mill  construction,"  standard  throughout  the  city  of  Chi- 
cago twenty  or  thirty  years  ago.    About  1897,  the  evidence 
shows,  the  construction  of  modem  steel  fire-proof  build- 
ings commenced,  such  buildings  running  now  from  twelve 
to  twenty- four  stories  in  height.    The  erection  of  many  of 
such  buildings  within  the  loop  has  rendered  it  possible  to 
obtain  a  much  larger  net  income,  in  the  way  of  rentals, 
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from  lots  in  that  district  than  was  possible  before  this 
class  of  structures  was  erected,  and  this  has  been  one  of 
the  chief  causes  for  the  great  advance  in  real  estate  values 
in  the  down-town  district  of  Chicago. 

Counsel  for  plaintiflfs  in  error  also  arg^e  that  no  man 
exercising  reasonable  business  prudence  would  be  justified 
in  improving  real  estate  in  that  vicinity  with  a  modem  fire- 
proof steel  building  under  a  99-year  lease  containing  a 
ten-year  re-valuation  clause.  The  witnesses  for  plaintiffs 
in  error  stated  that  in  their  judgment  such  a  lease  amounted 
to  substantially  the  same  thing  as  a  ten-year  lease  and  was 
worth  from  ten  to  twenty-five  per  cent  less  than  if  such 
re-valuation  clause  were  omitted;  that  it  would  be  impos- 
sible to  make  a  loan  of  any  substantial  amount  to  put  up 
a  modern  fire-proof  building  under  such  a  lease,  as  the 
mortgage  would  be  practically  a  second  mortgage  and  the 
lien  of  the  rents  under  the  lease  would  be  a  first  mortgage, 
uncertain  in  amount  and  liable  to  increase  with  each  re- 
valuation. On  the  other  hand,  two  of  the  witnesses  for 
defendant  in  error  testified  that  in  their  judgment  the  ten- 
year  re-valuation  clause  would  not  greatly  affect  the  value 
of  the  leases;  that  while  it  was  difficult  to  make  a  loan  on  a 
99-year  lease,  and  perhaps  more  difficult  with  a  re-valuation 
clause,  it  would  not  be  impossible  to  get  a  loan  in  either 
case.  It  appears,  however,  that  none  of  the  witnesses  had 
practical  experience  in  negotiating  loans  on  99-year  leases 
with  re-valuation  clauses,  and  their  testimony  on  this  point 
was  based  on  their  general  experience  in  handling  down- 
town real  estate  and  in  making  loans.  The  evideiKe  shows 
that  two  lots  under  the  north  end  of  the  Auditorium,  larger 
in  size  than  two  of  these  lots,  have  been  improved  with  a 
modem  fire-proof  steel  building  although  under  long-tenn 
leases  with  re-valuation  clauses.  It  was  the  re-valuation 
under  these  last  mentioned  leases  that  was  litigated  in  Chi- 
cago Auditorium  Ass'n  v.  Fine  Arts  Building,  supra.  There 
is  evidence  tending  to  show  that  a  loan  was  made  on  the 


460  Sebree  v.  Board  of  Education.  [254  DI. 

Auditorium  building  at  the  time  it  was  constructed,  and 
qlso  that  some  of  the  lots  under  the  Pair  building,  in 
Chicago,  are  on  long-term  leases  with  re-valuation  clauses. 
Manifestly,  there  has  been  very  little  opportunity  to  find 
out  by  experience  since  1897  the  effect  of  a  re- valuation 
clause  upon  the  erection  of  such  buildings  or  the  rental 
value  of  the  land. 

This  court  held  in  Springer  v.  Borden,  210  111.  518, 
where  a  lease  with  a  re-valuation  clause  had  twenty  years 
yet  to  run,  that  the  appraisers,  in  finding  "the  cash  value  of 
said  demised  premises,  exclusive  of  the  buildings  and  im- 
provements thereon,"  should  find  simply  the  cash  value  of 
the  naked  lot  with  a  clear  title  in  fee  simple,  without  con- 
sidering the  appreciation  or  depreciation  which  the  exist- 
ence of  a  lease  might  have  upon  the  value.  Did  the  parties 
to  these  leases,  by  the  above  quoted  provisions  of  the  sup- 
plemental lease,  which  give  the  appraisers  the  right  to  take 
into  account,  if  they  think  it  pertinent,  the  improvements, 
character,  condition,  etc.,  intend  that  they  should  consider 
the  effect  of  the  lease  upon  the  value  of  the  land? 

It  is  apparent  that  the  market  value  of  land  in  the  loop 
district  is  not  fixed  and  certain ;  that  the  advance  in  values 
in  that  district  in  the  last  fifteen  or  twenty  years  has  been 
so  rapid  that  it  is  largely  guesswork  and  speculation  as  to 
what  the  further  advances  will  be.  The  evidence,  we  think, 
shows  clearly  that  a  ten-year  re-valuation  clause  in  a  long- 
term  lease  would  not  be  beneficial  to  the  lessee.  It  seems 
to  be  assumed  by  counsel  for  both  parties  that  even  though 
not  advantageous  to  the  lessee  it  would  be  to  the  owner. 
Provisions  in  a  lease,  especially  on  property  similar  to  that 
here  involved,  that  would  be  ruinous  to  the  lessee,  in  the 
long  run  might  not  be  advantageous  to  the  owner  of  the 
land,  for  if  the  lessee  became  bankrupt  by  the  onerous  pro- 
visions in  the  lease  the  lessor  would  not  be  able  to  collect 
his  rents,  and  would  thereby  be  compelled  to  make  a  new 
lease  on  terms  fair  to  both  parties  or  put  the  land  to  some 
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other  use.  By  the  sixth  section  of  the  supplemental  lease 
it  was  intended  that  the  appraisers  might  take  into  consid- 
eration the  terms  of  the  lease  if  in  their  judgment  such 
terms  had  an  effect  on  the  actual  value  of  the  land,  the 
terms  of  the  lease,  however,  being  only  one  of  the  many 
elements  which  should  be  considered  in  determining  its  true 
cash  value.  From  this  record  it  is  apparent  that  experi- 
enced men  differ  as  to  the  effect  of  leasehold  interests  of  this 
character  on  the  value  of  land.  The  appraisers  should  take 
into  consideration  all  the  elements  they  think  enter  into  a 
determination  of  the  true  cash  value  of  the  land.  The  con- 
clusion we  have  reached  as  to  the  proper  construction  of 
this  lease  is  in  accord  with  the  holdings  of  this  court  in 
City  of  Chicago  v.  Tribune  Co.  248  111.  242. 

The  evidence  in  this  record  shows  that  each  tract  of 
two  lots  under  these  leases  paid  in  1880  $2735  annual 
rent,  and  that  for  the  ten  years  following  1895  one  of  these 
tracts  was  to  pay  $11,400  annual  rent  and  the  other  $11,- 
220, — that  is,  the  rental  value  of  these  tracts  had  fairly  in- 
creased in  fifteen  years  more  than  fourfold.  The  original 
bills  of  complaint  asked  to  have  the  entire  appraisement  set 
aside,  which,  under  the  leases,  would  leave  the  rental  from 
1905  to  191 5  the  same  as  for  the  previous  ten  years.  Coim- 
sel  for  plaintiffs  in  error,  however,  do  not  contend  for  that 
position  in  this  court.  They  argue,  only,  that  the  value 
fixed  by  the  chancellor  should  be  upheld  by  this  court,  leav- 
ing the  annual  rental  at  $17,280  for  the  years  from  1905 
to  191 5  for  the  Sebree  tract  and  the  same  for  the  Farwell 
tract.  While  we  are  disposed  to  hold  that  the  rental  values, 
under  the  compromise  leases  made  by  the  board  of  educa- 
tion, were  not  properly  in  evidence  as  they  were  the  result 
of  compromise,  it  may  be  remarked,  in  passing,  that  if 
the  square-foot  valuations  in  those  leases  be  added  to  the 
square- foot  valuations  of  all  the  other  sales  and  leases 
shown  in  this  record  and  an  average  struck,  such  average 
would  be  approximately  the  square- foot  valuation  placed 
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upon  these  lots  by  the  appraisers.  Most  of  the  leases  made 
by  the  board  of  education  and  introduced  by  the  plaintiffs 
in  error  were  made  before  1900,  and  the  conditions  were 
then  changing  so  rapidly  within  the  loop  district  of  Chi- 
cago, as  is  readily  seen  from  the  admitted  advance  of  the 
property  here  in  question,  that  five  years  would  make  a 
marked  difference  in  the  fair  cash  value  of  any  of  the  lots. 

It  appears  from  the  record  here  that  in  1904  the  plain- 
tiff in  error  Sebree  bought  his  lease  and  paid  a  bonus  of 
$85,000,  and  that,  a  short  time  before,  the  former  owner 
had  been  offered  a  bonus  of  $70,txx),  and  afterwards  $80,- 
000,  and  refused  both  offers.  Clearly,  at  that  time  the 
re-valuation  clause  in  the  Sebree  lease  was  not  considered 
as  making  the  lease  valueless.  It  is  plain  that  neither  the 
price  nor  the  actual  worth  of  one  piece  of  property  can  be 
held  decisive  as  to  the  value  of  another  piece,  even  though 
in  the  same  vicinity.  The  evidence  shows  that  comer  prop- 
erty is  generally  more  valuable  than  that  in  the  center  of 
a  block.  The  question  of  location,  light  and  air,  and  many 
other  elements,  must  be  considered  in  determining  the  fair 
cash  value.  Several  witnesses  testified  that  in  the  loop  dis- 
trict the  property  on  one  street  was  worth  twice  as  much 
as  on  the  next  street  in  the  corresponding  block,  and  that 
properties  situated  across  the  street  from  one  another  might 
differ  very  greatly  in  value.  These  two  pieces  of  property, 
considering  the  opportunities  for  light  and  air,  and  many 
other  advantages,  are  quite  favorably  situated  for  the  erec- 
tion of  a  building  to  get  a  large  rental,  as  compared  with 
other  inside  lots  in  the  loop  district  containing  an  equal 
number  of  square  feet. 

Real  estate  experts  differ  greatly  in  their  estimates  as 
to  the  value  of  this  property  and  other  real  estate  in  the 
vicinity.  Three  of  the  experts,  on  this  hearing,  placed  the 
value  of  this  property  far  below  that  placed  upon  it  by  the 
appraisers.  The  other  three  experts  placed  it  far  above  the 
appraisers'  estimate.    Judged  by  the  qualifications  shown  on 
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this  record,  the  three  experts  who  testified  for  defendant  in 
error  were  men  of  as  great  experience  in  real  estate  mat- 
ters, and  as  well  qualified  to  testify  as  to  values,  as  were 
the  experts  for  the  plaintiffs  in  error.  The  good  faith  of 
the  appraisers  or  their  qualifications  for  this  work  are  not 
challenged.  It  is  only  asserted  that  they  were  so  biased  in 
favor  of  defendant  in  error  that  they  tmconsciously  ap- 
praised the  property  higher  than  its  real  value.  No  attempt 
was  made  to  show  any  bias  as  to  Judge  Watennan,  except 
that  he  had  received  all  his  pay  from  the  board  of  educa- 
tion.  Assuming,  for  the  purposes  of  the  argument,  that 
the  experts  were  biased  because  of  so  receiving  their  pay, 
there  is  no  ground  in  this  record  to  conclude  that  they  were 
more  biased  than  were  the  three  experts  who  testified  for 
plaintiffs  in  error.  If,  then,  the  court  were  to  reach  a  con- 
clusion as  to  values  based  on  the  evidence  of  the  expert 
witnesses  and  the  finding  of  the  appraisers,  we  would  have 
the  finding  of  three  appraisers  upheld  by  the  even  higher 
estimates  of  three  expert  witnesses,  as  opposed  to  the  lower 
estimates  of  three  other  expert  witnesses. 

We  have  not  attempted  to  set  out  in  detail  all  the  evi- 
dence in  the  record  as  to  the  valuation  of  these  properties 
or  the  reasons  advanced  by  the  various  witnesses  why  one 
piece  in  that  locality  should  be  more  valuable  than  another. 
We  deem  it  sufficient  to  say,  that  after  a  full  consideration 
of  this  record,  including  a  consideration  of  the  provisions 
of  the  leases,  having  in  mind  the  very  important  and  large 
interests  involved  in  the  proper  construction  of  these  leases, 
if  it  were  conceded  that  the  appraisements  must  be  held 
invalid  because  of  the  bias  of  the  appraisers  and  we  were 
called  upon  to  fix  the  values,  we  would  be  compelled  to 
hold  that  the  values  of  these  two  tracts  as  fixed  by  the  ap- 
praisers were  supported  by  the  weight  of  the  evidence.  In 
our  judgment,  however,  the  appraisements  made  of  these 
two  properties  by  the  three  appraisers  were  not  shown  to 
be  invalid.     There  is  no  evidence  properly  in  this  record 
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that  tends  to  show  what  elements  of  value  were  considered 
by  them  in  reaching  their  conclusions.  Under  the  reason- 
ing of  this  court  in  Chicago  Auditorium  Assn  v.  Fine  Arts 
Building,  supra,  and  other  authorities  herein  cited,  we  can 
not  hold,  on  the  facts  in  this  case,  that  the  findings  of  the 
appraisers  were  invalid.  We  do  not  regard  the  valuations 
fixed  by  them  as  furnishing  any  basis  for  inference  that 
they  were  improperly  influenced  in  arriving  at  their  con- 
clusions. 

The  judgment  of  the  Appellate  Court  must  therefore 

be  affirmed.  *    ,         a    jr       j 

Judgment  amrmed. 


Frederick  J.  Bawden,  Appellant,  vs.  Wiluam  H.  Tay- 

i<OR  et  al.  Appellees. 

Opinion  filed  June  21,  jpi2, 

1.  Gambling — when  the  statute  prohibiting  gambling  in  stocks 
does  not  apply.  Section  130  of  division  i  of  the  Criminal  Code, 
prohibiting  gambling  in  grain  or  stocks,  does  not  make  it  a  crime 
for  one  engaged  in  an  ordinary  and  legitimate  business  transaction 
to  obtain  a  price  on  stocks  as  a  part  of  such  transaction  or  inci- 
dent thereto,  where  there  is  no  attempt  to  use  the  contract  as  a 
cover  for  a  wager  on  the  price  of  the  stocks. . 

2.  Same — when  contract  giving  option  on  stock  is  not  within 
the  Criminal  Code.  A  stockholder  in  a  publishing  corporation  who 
is  negotiating  for  a  sale  of  its  publication  to  another  company, 
and  who  will  be  able  to  make  the  sale  onjy  by  purchasing  the 
shares  of  stock  owned  by  another  stockholder,  does  not  violate 
section  130  of  division  i  of  the  Criminal  Code  by  securing  an  op- 
tion on  such  stock  for  a  certain  price  within  a  specified  period. 

3.  Fiduciary  relations — officer  of  corporation  is  not  a  trustee 
for  stockholders  as  respects  their  stock.  Officers  of  a  corporation 
are  trustees  for  the  stockholders  as  a  body  with  respect  to  the 
business  and  property  of  the  corporation  under  their  control  for 
the  benefit  of  stockholders  generally ;  but  an  officer  is  not  a  trustee 
for  an  individual  stockholder  as  respects  the  latter's  stock,  and  he 
may  purchase  such  stock  on  the  same  terms  and  as  freely  as  he 
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might  if  dealing  with  a  stranger,  and  there  is  no  confidential  re- 
lation in  such  transaction. 

4.  Same — a  confidential  relation  does  not  arise  out  of  mere  re- 
lationship by  marriage.  The  fact  that  the  parties  to  a  business 
transaction  are  brothers-in-law  does  not,  of  itself,  raise  a  confi- 
dential relation,  such  as  prevents  their  dealing  with  each  other  the 
same  as  though  they  were  strangers. 

5.  'Fravt>— party  claiming  fraud  by  false  representations  must 
show  he  relied  thereon.  One  who  seeks  to  set  aside  a  sale  of  his 
stock  in  a  publishing  company  to  its  president  upon  the  ground 
that  the  purchaser  made  false  representations  as  to  the  price  for 
which  he  was  to  sell  the  journal  published  by  the  company,  must 
not  only  prove  that  the  false  representations  wete  made  but  that 
he  relied  upon  them  to  his  injury. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Farwn  Q.  Bai^i^  Judge, 
presiding. 

Chiwon  p.  Wii<son,  (A1.1.EN  F.  Rees,  of  counsel,) 
for  appellant. 

Frank  J.  Loesch,  and  T.  J.  Scoi^ield,  for  appellees. 

Mr.  Justice  Cart  weight  delivered  the  opinion  of  the 
court: 

On  March  4,  1908,  Frederick  J.  Bawden,  the  appellant, 
and  William  H.  Taylor,  one  of  the  appellees,  were  stock- 
holders of  the  Taylor  Publishing  Company,  organized  un- 
der the  laws  of  this  State,  engaged  in  the  publication  in 
Chicago  of  a  trade  journal  called  The  Engineer.  There 
were  twelve  hundred  shares  of  capital  stock,  of  which  Baw- 
den owned  four  hundred,  Taylor  four  hundred  and  fifty- 
one,  two  employees  forty-nine,  and  three  hundred  were  in 
the  treasury.  On  that  day  Bawden  and  Taylor  entered  into 
a  written  contract  by  which  Bawden  gave  Taylor  an  op- 
tion for  ten  days  to  purchase  his  four  hundred  shares  for 

$66,250,  payable  as   follows:     $10,250  cash,  $15,000  on 
«j  ft  4  _  8  0 
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May  I,  1908,  $25,CKX)  one  year  from  the  date  of  transfer 
of  the  stock  and  $16,000  in  two  years  from  that  date,  with 
interest  at  six  per  cent  on  the  deferred  payments,  for  which 
Taylor  was  to  give  notes,  secured  by  bonds  of  the  Hill 
Publishing  Company  of  New  York,  of  the  face  value  of 
the  respective  payments.  Taylor  availed  himself  of  the 
privilege  given  by  the  contract  and  the  stock  w^as  trans- 
ferred to  him  on  March  9,  1908,  in  exchange  for  cash, 
notes  and  bonds,  as  provided  by  the  contract.  The  notes 
were  paid,  with  the  exception  of  the  last  one  for  $16,000, 
and  on  January  18,  1909,  Bawden  filed  his  bill  in  this  case 
in  the  superior  court  of  Cook  county  against  Taylor  and 
the  Taylor  Publishing  Company,  praying  the  court  to  set 
aside  the  transfer  of  the  stock,  to  require  Taylor  to  sur- 
render and  deliver  up  the  certificate,  and  to  render  a  de- 
cree against  Taylor  for  such  amount  as  might  appear  to 
be  due  from  a  full  accounting  for  Bawden's  proportion  of 
four-ninths  of  the  assets  of  the  Taylor  Publishing  Com- 
pany. The  grounds  alleged  for  relief  were,  that  a  confi- 
dential relation  existed  between  Taylor  and  Bawden  creat- 
ing duties  which  were  disregarded  by  Taylor  in  concealing 
the  terms  of  a  proposed  sale  of  Th^  Engineer  to  the  Hill 
Publishing  Company,  and  that  Taylor  was  guilty  of  actual 
fraud  in  making  false  representations  concerning  the  price 
that  was  to  be  received  on  such  sale.  The  chancellor  hav- 
ing heard  the  evidence  of  the  parties,  decided  in  favor  of 
defendants  and  directed  a  decree  to  be  drawn  dismissing 
the  bill  for  want  of  equity.  Bawden  then  asked  leave  to 
amend  his  bill  by  alleging  that  the  option  given  by  him  to 
Taylor  was  void  under  the  Criminal  Code,  as  a  gambling 
contract.  The  chancellor  refused  leave  to  file  the  amend- 
ment and  a  decree  was  entered  in  accordance  with  his  find- 
ing, dismissing  the  bill.  An  appeal  was  taken  to  the  Ap- 
pellate Court. for  the  First  District,  where  the  decree  was 
affirmed,  and  that  court  granted  a  certificate  of  importance 
and  an  appeal  to  this  court. 
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The  chancellor  did  not  err  in  refusing  leave  to  amend 
the  bill  as  there  was  no  element  of  a  gambling  transaction 
between  the  parties.  Section  130  of  division  i  of  the 
Criminal  Code,  prohibiting  gambling  in  grain  or  other  com- 
modity, stocks  or  gold,  was  not  intended  to  and  does  not 
make  it  a  crime  for  one  who  is  engaged  in  an  ordinary 
and  legitimate  business  transaction  to  obtain  a  price  on 
stocks  as  a  part  of  such  transaction  or  incident  thereto  and 
where  there  is  no  attempt  to  use  the  contract  as  a  cover 
for  a  wager  on  the  price  of  stocks.  {Osgood  v.  Skinner, 
211  111.  229;  Kantsler  v.  Bensinger,  214  id.  589;  Bates 
V.  Woods,  22^  id.  126.)  Taylor  was  negotiating  for  a 
sale  of  The  Engineer  to  the  Hill  Publishing  Company,  and 
would  only  be  able  to  effect  the  sale  if  he  secured  Baw- 
den's  stock,  and,  that  being  a  perfectly  legitimate  business 
transaction,  he  did  not  offend  against  the  Criminal  Code 
by  obtaining  from  Bawden  an  agreement  that  he  could 
have  the  stock  for  a  certain  price  within  a  limited  time. 

The  facts  out  of  which  it  is  claimed  that  a  confidential 
relation  arose  are,  that  Taylor  was  the  president  and  gen- 
eral manager  of  the  Taylor  Publishing  Company,  which 
published  The  Engineer,  and  that  Bawden  was  a  stock- 
holder in  the  corporation  and  a  brother-in-law  of  Taylor. 
The  fact  that  Taylor  was  president  and  Bawden  a  stock- 
holder did  not  create  a  confidential  relation.  The  officers 
of  a  corporation  are  trustees  for  the  stockholders  as  a  body 
with  respect  to  the  business  and  property  of  the  corpora- 
tion, which  is  under  their  control  and  management  for 
the  benefit  of  stockholders  generally,  but  an  officer  has  no 
control  over  the  shares  of  the  individual  stockholder  and 
is  not  a  trustee  for  such  stockholder  with  respect  to  his 
stock.  Officers  of  a  corporation  may  purchase  the  stock 
of  stockholders  on  the  same  terms  and  as  freely  as  they 
might  purchase  of  a  stranger.  (Hooker  v.  Midlatid  Steel 
Co,  215  111.  444;  Cook  on  Corporations, — 5th  ed. — sec. 
320;    10  Cyc.  p.  796.)     There  was  no  confidential  rela- 
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tion  arising  out  of  the  fact  of  relationship  by  marriage. 
Brothers-in-law  do  not  uniformly  trust  and  confide  in  each 
other  in  the  management  of  their  business  affairs  to  such 
an  extent  as  to  establish  the  relation  claimed,  and  in  this 
case  the  evidence  shows  that  Bawden  distrusted  Taylor, 
and  had  accused  him  of  conduct  at  a  stockholders'  meet- 
ing held  on  January  7,  1907,  which  amounted  to  a  flagrant 
breach  of  honor  and  showed  a  carefully  planned  scheme 
of  malicious  treachery.  The  correspondence  between  the 
parties  shows  quite  conclusively  that  there  was  no  relation 
of  trust  and  confidence  between  the  parties,  but  that  Baw- 
den was  dealing  for  himself  and  looking  out  for  his  own 
interests. 

The  claim  of  Bawden  for  relief  upon  the  ground  of 
actual  false  representations  and  fraud  rests  upon  allega- 
tions that  Taylor  represented  to  him  that  the  sale  to  the 
Hill  Publishing  Company  was  to  be  for  $150,000,  when 
he  knew,  before  the  transaction  was  closed,  that  he  would 
receive  $225,000  in  bonds  of  the  Hill  Publishing  Company 
for  the  sale  of  The  Engineer.  The  record  is  filled  with 
correspondence  and  other  matter  having  only  the  most  re- 
mote connection  with  the  transactions,  but,  giving  to  each 
item  of  evidence  its  due  weight,  the  material  facts  are  sub- 
stantially as  follows:  The  Engineer  was  a  trade  journal, 
and  the  Hill  Publishing  Company  published  a  similar  pa- 
per in  New  York,  called  Power,  Bawden  desired  to  sell 
his  stock  and  made  proposals  to  that  end.  In  January, 
1908,  a  broker  in  New  York  engaged  in  the  business  of 
selling  trade  journals  was  endeavoring  to  effect  a  sale  of 
The  Engineer,  with  its  good  will,  subscription  list,  adver- 
tising contracts,  etc.,  to  the  Hill  Publishing  Company.  He 
was  authorized  to  make,  and  did  make,  an  offer  to  sell  The 
Engineer  for  $225,000,  but  the  ofTer  was  rejected  and  the 
Hill  Publishing  Company  made  a  counter-offer  of  $150,- 
000,  which  was  also  rejected.  There  was  correspondence 
between  Taylor  and  Bawden  about  the  offer  of  $150,000 
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as  the  amount  that  the  Hill  Publishing  Company  would 
pay,  and  out  of  that  sum  the  broker  was  to  have  $6000  for 
commission.  The  offer  of  the  Hill  Publishing  Company 
having  been  rejected,  that  corporation  bought  a  trade  jour- 
nal called  Engineer's  Review,  of  Cleveland,  Ohio,  changed 
Power  from  a  monthly  to  a  weekly  and  cut  the  advertis- 
ing rates.  Taylor  was  in  New  York  the  latter  part  of 
February,  1908,  and  in  consultation  with  the  broker.  It 
was  a  material  part  of  the  negotiations  that  he  should 
agree  not  to  publish  a  similar  trade  journal,  and  by  his 
authority  the  broker,  on  February  29,  presented  to  the 
president  of  the  Hill  Publishing  Company  a  draft  of  an 
agreement,  not  dated  or  signed,  for  the  purchase  of  The 
Engineer  at  $225,000,  payable^  in  bonds  of  the  Hill  Pub- 
lishing Company, — ^$50,000  in  one  year,  $50,000  in  two 
years,  $50,000  in  three  years  and  $75,000  in  four  years. 
There  was  also  an  agreement  of  Taylor  to  abstain  from 
publishing  a  similar  trade  paper  in  the  United  States  for 
twenty-five  years.  On  that  draft  for  an  agreement  the 
president  of  the  Hill  Publishing  Company  endorsed  a  state- 
ment that  the  broker  was  free  to  accept  a  proposition  like 
that  agreement  on  or  before  March  4,  1908.  Bawden  had 
asked  $67,500  for  his  stock  on  February  25,  1908,  and 
Taylor  had  replied  that  $65,000  was  the  best  he  could  do. 
Bawden,  who  lived  at  Houghton,  Michigan,  came  to  Chi- 
cago and  met  Taylor  on  March  3,  1908,  and  after  some 
negotiations  a  price  of  $66,250  was  finally  agreed  upon. 
In  pursuance  of  an  agreement  then  made,  the  contract  was 
signed  the  next  day,  on  March  4,  1908.  The  broker  had 
come  from  New  York  and  on  that  day  showed  Taylor  the 
draft  of  the  agreement  with  the  endorsement  on  it,  and 
the  broker  telegraphed  the  president  of  the  Hill  Company 
to  come  to  Chicago.  The  president  came,  arriving  there 
on  March  5,  and  on  that  day  the  contract  for  the  purchase 
of  The  Engineer  was  entered  into,  and  the- Taylor  Com- 
pany was  to  give  perfect  title  on  or  before  March  11,  1908. 
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On  the  same  day  the  board  of  directors  of  the  Hill  Pub- 
lishing Company  met  and  authorized  the  president  to  buy 
The  Engineer  for  $225,000  and  that  bonds  be  issued  for 
that  purpose.  When  the  option  contract  was  made  Baw- 
den returned  to  his  home,  and  on  March  5  sent  his  certifi- 
cate for  four  hundred  shares  of  stock  to  the  First  National 
Bank  of  Chicago,  with  directions  to  deliver  it  on  receipt 
of  the  cash  payment  and  the  notes  and  bonds  provided  for 
in  the  contract,  and  stating  that  accompanying  the  bonds 
would  be  a  certificate  from  the  secretary  of  the  Hill  Com- 
pany certifying  that  they  were  the  bonds  of  that  corpo- 
ration. 

Bawden  could  only  sustain  his  claim  by  showing,  not 
only  that  false  representations  were  made,  but  that  he  re- 
lied upon  them,  and  while  there  had  been  correspondence  in 
which  Taylor  had  mentioned  $150,000  as  the  price  which 
the  Hill  Publishing  Company  was  willing  to  pay,  it  appears 
that  when  the  option  was  given  Bawden  was  informed  that 
The  Engineer  would  not  be  sold  at  that  price.  Taylor  and 
his  attorney  who  prepared  the  contract  testified  that  Baw- 
den then  asked  Taylor  what  he  w^as  going  to  get  out  of  the 
sale,  and  Taylor  told  him  that  he  did  not  know,  but  unless 
there  was  an  offer  of  at  least  $200,000  The  Engineer  would 
not  be  sold.  Bawden  denied  the  conversation,  but  judg- 
ing from  the  record  he  must  have  been  mistaken.  The 
attorney  had  no  personal  interest,  and  a  conclusion  by  the 
chancellor  that  when  the  contract  was  made  Baw-den  was 
not  relying  in  any  way  upon  the  representation  that  there 
w^ould  be  a  sale  for  $150,000  is  fully  justified.  When  the 
transfer  was  made  Bawden  received  as  security  for  the 
payment  of  Taylor's  notes,  bonds  of  the  Hill  Publishing 
Company  numbered  from  151  to  206,  consecutively,  each 
for  $1000,  and  reciting  that  it  was  one  of  an  issue  of  two 
hundred  and  twenty-five.  Bawden  was  to  receive  bonds 
of  the  Hill  Publishing  Company,  and  their  numbers  and 
the  recital  showed  the  amount  of  the  issue.     He  did  not 
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question  the  transaction  in  any  way  until  July  20,  1908, 
when  he  wrote  Taylor  that  information  had  come  to  him 
after  the  transaction  which  would  indicate  a  much  higher 
figure  than  $150,000  as  the  purchase  price  actually  obtained. 
Afterward,  in  October,  1908,  he  forwarded  to  a  bank  in 
Chicago  for  collection  Taylor's  note  for  $25,000,  accom- 
panied by  twenty-five  of  the  bonds  held  as  collateral,  and 
received  payment.  Several  months  before  that  time  he  had 
information  which  would  have  naturally  led  him  to  in- 
quiry and  objection  to  the  further  performance  of  the 
contract  if  he  had  relied  upon  information  that  the  sale 
was  to  be  for  $150,000  and  had  been  defrauded  by  such 
representation.  All  these  things  tend  to  discredit  the  claim 
made  by  the  bill. 

There  is  no  doubt  that  when  the  option  contract  was 
signed  Taylor  expected  to  get  about  the  amount  that  was 
received  for  The  Engineer,  and  that  before  t*he  transaction 
was  closed  it  was  settled  that  the  purchase  price  was,  in 
fact,  $225,000  in  bonds  of  the  Hill  Publishing  Company, 
but  the  evidence  fails  to  establish  the  fact  that  he  made 
false  representations  to  Bawden.     Taylor  had  a  majority 
of  the  stock  and  was  receiving  a  salary  of  $6000  a  year 
in  addition  to  dividends.    He  had  a  considerable  and  valu- 
able experience  in  the  line  of  business  while  Bawden  had 
none,  and  the  contract  included  an  agreement  on  his  part 
not   to  engage   in   the  publication  of   a   competing  trade 
journal.    Until  the  final  endorsement  on  the  draft  for  the 
agreement  made  by  the  president  of  the  Hill  Publishing 
Company  on  February  29,  1908,  there  had  been  no  offer 
better  than  $150,000,  and  we  would  not  be  justified  in 
concluding  that  Bawden  was  not  informed,  when  he  signed 
the   contract,  that  The  Engineer  would  not  be  sold  unless 
there  was  an  offer  of  at  least  $200,000. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  PEOPI.E  ex  rel.  Fred  A.  Eisele,  County  Collector, 
Appellee,  vs.  The  Toi^edo,  St.  Louis  and  Western 
Railroad  Company,  Appellant. 

Opinion  Hied  June  21,  jpi2. 

Taxes — bonded  indebtedness  tax  of  sanitary  district  should  be 
included  in  aggregate  of  rates  before  scaling.  The  tax  to  pay  the 
bonded  indebtedness  of  a  sanitary  district,  as  well  as  the  ordinary 
sanitary  district  tax,  should  be  included  in  making  up  the  aggregate 
of  rates  before  the  scaling  process  is  used  to  reduce  the  highest 
2ig&regate  to  three  per  cent,  as  required  by  the  amended  Revenue 
act  of  1909. 

Appeal  from  the  County  Court  of  Madison  county; 
the  Hon.  J.  E.  Hillskotter,  Judge,  presiding. 

C.  E.  Pope,  and  Burroughs  &  Ryder,  for  appellant. 

J.  P.  GiLLHAM,  State's  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  entered  by  the 
county  court  of  Madison  county  against  the  property  of  the 
appellant  for  delinquent  taxes  for  1910. 

The  chief  question  at  issue  is  as  to  whether  an  item  of 
$2.46  on  the  $100  valuation  for  a  tax  levy  by  the  East  Side 
Levee  and  Sanitary  District  to  pay  the  bonds  and  interest 
of  said  district  should  be  included  in  the  aggregate  of  rates 
used  in  scaling  certain  items  of  tax  under  the  amended  Rev- 
enue law.  (Laws  of  1909,  p.  323.)  The  sanitary  district 
tax  for  bonds  and  interest  was  not  included  in  the  aggregate 
of  rates  before  the  scaling.  Had  it  been  included,  the  town 
tax  for  Nameoki  township  and  the  county  tax  levy  against 
appellant's  property  would  have  been  reduced.  This  court 
has  held  in  People  v.  Chicago  and  Alton  Railroad  Co.  248 
111.  417,  and  People  v.  Toledo,  St.  Louis  and  Western  Rail- 
road Co.  249  id.  175,  that  the  rate  for  an  ordinary  sanitary 
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district  tax  should  be  included  in  making  up  the  total  ag- 
gregate of  rates  before  the  scaling  process  is  used.  Sec- 
tion 2  of  said  act  of  1909  provides  that  certain  taxes  shall 
be  excluded,  among  others,  taxes  for  bonded  indebtedness 
in  certain  cities.  This,  by  implication,  forbids  the  exclu- 
sion of  any  other  bonded  indebtedness.  (Consolidated 
Coal  Co,  V.  Miller,  236  111.  149;  26  Am.  &  Eng.  Ency.  of 
Law, — ^2d  ed. — 604.)  The  tax  to  pay  the  bonded  indebt- 
edness of  the  sanitary  district,  as  well  as  the  ordinary  sani- 
tary district  tax  rate,  should  be  included  in  making  up  the 
aggregate  of  rates  before  the  scaling  process  is  used  to 
reduce  the  highest  aggregate  to  three  per  cent,  as  required 
by  said  statute. 

Appellee  argues  that  section  17  of  the  Sanitary  District 
act,  under  which  this  sanitary  district  was  created,  is  un- 
constitutional, because  in  levying  the  taxes  under  the  said 
Revenue  law  of  1909  the  uniformity  of  the  tax  rates  in 
Madison  and  St.  Clair  counties,  in  which  this  sanitary  dis- 
trict is  situated,  will  be  destroyed.  This  same  argument 
was  advanced  in  People  v.  Bowman,  253  111.  234.  The 
court  there  held  that  if  it  had  any  force  it  should  be  ap- 
plied against  the  amended  Revenue  law  of  1909  rather  than 
the  Sanitary  District  act.  We  have  held  said  Revenue  act 
constitutional.  Booth  v.  Opel,  244  111.  317;  Town  of  Cic- 
ero V.  Haas,  244  id.  551. 

As  we  imderstand  this  record,  the  trial  court  improp- 
erly overruled  appellant's  objection  to  said  town  tax  to  the 
extent  of  $30  and  the  county  tax  to  the  extent  of  $307.30. 
The  judgment  of  the  county  court  of  Madison  county 
will  be  reversed  and  the  cause  remanded,  with  directions 
to  that  court  to  sustain  appellant's  objections. 

Reversed  and  remanded,  with  directions. 
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John  Schob^t,  Appellant,  vs.  The  Pittsburg  Coai.  and 

Mining  Company  et  al.  Appellees. 

Opittion  filed  June  2J,  ipi2. 

Real  property — effect  of  grant  of  underlying  coal  with  license 
to  remove  it.  One  who  sells  the  coal  underlying  his  land  may,  by 
express  restriction,  forbid  the  mining  of  coal  from  adjacent  lands 
through  the  tunnels  made  in  the  mining  of  the  coal  under  the 
grantor's  land,  but  unless  such  restriction  is  expressly  made  the 
grantor  cannot  enjoin  the  grantee  or  his  assigns  from  using  such 
tunnels  in  removing  coal  from  adjacent  lands. 

Appeai,  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

Turner  &  Hou)ER,  for  appellant. 

ScHAEFER  &  Kruger,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  action  is  a  bill  in  chancery  filed  by  the  appellant 
against  the  appellees  praying  for  an  injunction  and  an  ac- 
counting. The  facts  out  of  which  the  litigation  arose  are 
as  follows:  Prior  to  August  30,  1887,  Martin  Aniniel 
owned  in  fee  simple  the  north-west  quarter  of  the  south- 
east quarter  and  the  east  half  of  the  north-east  quarter 
of  the  south-west  quarter  of  section  16,  township  i,  north, 
range  8,  west,  St.  Clair  county.  On  said  30th  day  of  Au- 
gust, 1887,  Ammel  and  wife  conveyed  by  warranty  deed  to 
Philip  M.  Gundlach  the  coal  "in,  under  and  throughout" 
the  land  above  described,  except  one  and  a  quarter  acres 
previously  conveyed  to  Antoine  Pournie,  "with  license  ir- 
revocable to  mine  and  remove  said  coal,"  except  the  coal 
under  a  part  of  said  land  (described  by  metes  and  bounds) 
upon  which  the  residence  and  other  buildings  of  the  gran- 
tor were  located.  On  the  29th  of  July,  1903,  Gundlach 
conveyed  to  Prosper  Fournie  a  strip  of  coal  underlying  the 
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south-west  comer  of  the  premises  above  described.     Said 
strip  was  described  by  metes  and  bounds,  was  435  feet  long 
north  and  south  by  81.8  feet  wide  east  and  west,  and  com- 
prised a  little  less  than  one  acre.     On  the   nth  day  of 
March,  1905,  Ammel,  by  warranty  deed  and  without  any 
reservation,  conveyed  the  north-west  quarter  of  the  south- 
east quarter  and  the  east  half  of  the  north-east  quarter  of 
the  south-west  quarter  of  section  16,  except  the  Antoine 
Pournie  acre,  to  the  appellant.    The  Antoine  Fournie  acre 
lay  along  the  north  line  of  the  last  above  described  tract. 
Prosper  Fournie  owns  land  adjoining  appellant's  lands  on 
the  south  and  west.     On  Foumie's  land  adjoining  appel- 
lant's on  the  west  the  Pittsburg  Coal  and  Mining  Company 
had  its  coal  shaft,  through  which  it  is  taking  coal  under- 
lying appellant's  land,  and  also  Foumie's  coal  under  the 
land  lying  south  of -appellant's.     In  order  to  get  the  coal 
from  the  Fournie  land  lying  .south  of  appellant's  to  the 
shaft,  it  is  taken  through  a  space  from  which  the  coal  has 
been  removed  in  the  strip  conveyed  by  Gundlach  to  Fournie. 
All  these  facts  are  set  out  in  the  bill,  and  it  is  alleged 
that  at  the  time  and  prior  to  the  conveyance  of  the  coal  by 
Ammel  to  Gundlach,  with  license  to  remove  the  same,  it 
was  understood  and  agreed  in  writing  between  the  parties 
that  nothing  was  included  in  the  conveyance  except  the 
coal  in  place,  with  license  to  remove  it,  and  that  when  it 
was  removed  the  space  formerly  occupied  by  the  coal,  and 
the  rooms,  entries  and  tunnels  left  by  its  removal,  should 
revert  to  the  grantor  and  his  assigns.    The  bill  further  al- 
leges that  prior  to  and  at  the  time  of  the  conveyance  of 
the  premises  to  appellant  the  Pittsburg  Coal  and  Mining 
Company  was  operating  a  shaft  for  hauling  coal  from  the 
bottom  to  the  surface  of  the  land  owned  by  Prosper  Four- 
nie lying  west  and  south  of  appellant's  land,  and  that  said 
Kournie  purchased  the  acre  of  coal  under  appellant's  land 
from  Gundlach  with  the  design  and  intention  of  using  the 
space  made  by  removing  coal  therefrom  for  the  purpose 
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of  taking  coal  from  under  the  land  of  Fournie  which  lies 
south  of  appellant's  land,  to  the  surface,  through  the  shaft 
of  the  Pittsburg  Coal  and  Mining  Company  located  on 
the  land  of  Fournie  immediately  west  of  appellant's  land. 
The  bill  charges  an  unlawful  combination  and  confedera- 
tion between  Fournie  and  the  Pittsburg  Coal  and  Mining 
Company,  and  in  pursuance  of  which  an  illegal  contract 
was  made  and  entered  into  between  them,  by  which  Four- 
nie has  received  a  4arge  sum  of  money  from  the  Pittsburg 
Coal  and  Mining  Company  for  the  right  of  using  the  space, 
tunnel  or  entry  under  the  said  acre  for  conveying  coal  un- 
der appellant's  land  from  Fournie's  land  lying  south  of  his, 
to  the  shaft;  that  in  pursuance  of  the  said  agreement  the 
Pittsburg  Coal  and  Mining  Company  is  now  using,  and 
will  continue  to  use,  said  space  in  said  acre  for  said  pur- 
pose, to  the  prejudice  of  appellant,  unless  enjoined  there- 
from. The  bill  charged  that  the  appellees  were  unlawfully 
using  the  premises  of  appellant  and  that  Fournie  was  de- 
riving large  profits  therefrom,  and  if  permitted  to  continue 
such  use  appellant  w^ill  be  forever  deprived  of  his  own  just 
rents,  gains  and  profits  and  be  irreparably  damaged.  There 
is  no  averment  in  the  bill  that  Fournie  has  removed  all  the 
coal  bought  by  him  from  Gundlach,  but  the  charge  is  that 
he  and  the  other  appellee  are  using  a  space  cut  through  said 
coal  to  transport  coal  from  Fournie's  lands  south  of  ap- 
pellant's to  the  shaft  of  the  mine.  The  prayer  is  for  an 
injunction,  and  that  said  Fournie  be  required  to  account  to 
appellant  for  what  he  has  received  from  the  Pittsburg  Coal 
and  Mining  Company  for  the  use  of  the  space,  entries  and 
rooms  under  said  acre.  A  demurrer  to  the  bill  was  sus- 
tained, and  appellant  electing  to  stand  by  his  bill,  a  decree 
was  entered  dismissing  the  same  for  w^ant  of  equity,  and 
an  appeal  has  been  prosecuted  direct  to  this  court. 

Appellant  contends  that  the  deed  from  Ammel  to  Gund- 
lach for  the  coal  was  a  conveyance  of  the  coal  with  the 
right  to  remove  it,  and  when  the  coal  was  removed  all 
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rights  of  Gimdlach  ceased  and  the  space  from  which  the 
coal  was  removed  became  and  was  the  property  of  the 
grantor  and  his  assigns.     We  think  the  sufficiency  of  this 
bill  must  be  determined  from  a  consideration  of  the  legal 
effect  of  a  conveyance  of  coal  under  the  surface  of  land, 
without  any  reference  to  the  allegations  that  at  and  prior 
to  the  time  of  the  conveyance  from  Ammel  to  Gundlach  it 
was  understood  and  agreed  in  writing  between  them  that 
nothing  passed  by  the  grant  except  the  coal  and  the  right 
to  remove  it,  and  that  when  removed  the  rooms,  entries 
and  tunnels  should  revert  to  the  grantor  and  his  assigns. 
If  there  was  such  a  writing  it  is  not  set  out  in  the  bill  nor 
made  an  exhibit  to  it,  nor  is  it  alleged  that  it  was  contem- 
poraneous with  the  execution  of  the  deed,  but  the  allega- 
tion is  that  the  writing  existed  prior  to  and  at  the  time  the 
deed  was  made.     Neither  is  there  any  allegation  that  such 
a  writing  was  recorded,  or  that  Fournie  had  notice  of  its 
existence  when  he  bought  the  acre  of  coal  from  Gundlach. 
We   regard   the  principle   announced   in   Consolidated 
Coal  Co.  v.  Schmisseur,  135  111.  371,  as  in  point.     In  that 
case  Mrs.  Schmisseur  sold  and  conveyed  to  the  Schure- 
mans  the  coal  underlying  159  and  a  fraction  acres  owned 
by  her,  and  for  the  purpose  of  enabling  the  grantees  to  sink 
shafts  and  mine  and  remove  the  coal  she  leased  to  them 
and  their  legal  representatives  for  the  term  of  thirty-five 
years,  "unless  the  said  coal  shall  be  sooner  exhausted,  in 
which  event  said  lease  and  the  right  to  mine  said  coal  shall 
cease  and  expire,''  certain  portions  of  the  land  described, 
containing  in  all  seven  acres.     The  grantees  sank  a  shaft, 
opened  a  mine  and  mined  coal  for  some  years  and  then 
sold  out  to  the  Consolidated  Coal  Company.     That  com- 
pany acquired  from  other  parties  the  coal  under  one  hun- 
dred acres  of  land  adjoining  the  land  of  Mrs.  Schmisseur, 
and  proceeded  to  mine  and  remove  the  coal  from  that  land 
through  entries  and  openings  made  in  the  land  of  Mrs. 
Schmisseur  by  removing  coal  therefrom  and  hoisting  the 
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coal  so  removed  from  other  lands  through  the  shaft  on  the 
land  leased  from  Mrs.  Schmissuer,  who  thereupon  filed  a 
bill  to  enjoin  transporting  coal  from  other  land  across  or 
over  her  land  which  was  not  mined  from  her  land.     The 
position  of  Mrs.  Schmisseur  was  stated  by  the  court  in  the 
following  language:    "It  is  insisted,  and  with  much  force, 
that  a  court  of  equity  should  interfere,  by  way  of  injunc- 
tion, to  prevent  appellant  from  using  its  entries  and  the  pit 
and  shaft  upon  the  leased  premises  for  the  purpose  of  re- 
moving and  delivering  coal  mined  upon  its  adjacent  lands, 
for  the  reason,  as  is  alleged,  that  it  is  in  violation  of  the 
contract  and  a  breach  of  its  conditions."     The  court  said 
Mrs.  Schmisseur,  if  she  had  seen  proper  to  do  so,  might 
have  restricted  the  use  of  her  land  by  express  stipulation 
and  required  the  lessees  to  agree  not  to  use  it  for  any  pur- 
pose she  deemed  detrimental  to  her  interests,  but  not  having 
done  so,  a  court  of  equity  would  not  interfere  to  prevent 
the  use  that  was  being  made  of  her  land  by  the  Consoli- 
dated Coal  Company  until  the  expiration  of  the  term  of 
the  lease  or  imtil  all  the  coal  had  been  mined  from  under- 
neath her  land. 

The  same  question  involved  in  this  case  was  before  the 
Supreme  Court  of  Ohio  in  Moore  v.  Indian  Camp  Coal  Co, 
80  N.  E.  Rep.  6.  It  was  there  said :  "The  empty  space 
is  therefore  not  merely  property  which  may  be  used  as  an 
incident  to  the  removal  of  the  mineral  included  in  the  grant, 
but,  as  suggested  by  the  author  cited  above,  (MacSwinney 
on  Mines,)  he  may  use  the  space  created  by  removal  of 
mineral  within  the  grant  as  a  way  for  the  carriage  of  min- 
erals from  his  adjoining  lands,  or,  if  he  prefers  to  do  so, 
he  may  cut  a  passage  through  the  minerals  and  use  it  for 
the  carriage  of  minerals  from  his  other  lands.  (MacSwin- 
ney on  Mines,  67,  68.)  In  creating  a  separate  mining  right 
the  grantor  may,  of  course,  protect  himself  by  restrictions, 
but  in  the  absence  of  such  restrictions  we  think  the  rulings 
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in  [citing  numerous  cases,  including  Consolidated  Coal  Co. 
V.  Schntisseur,]  are  sound  law  and  should  be  followed." 

The  same  question  was  before  the  Supreme  Court  of 
Pennsylvania  in  Lillibridge  v.  Lackawanna  Coal  Co,  143 
Pa.  St.  293;   24  Am.  St.  Rep.  544;   13  L.  R.  A,  627,    In 
that  case  a  bill  was  filed  to  enjoin  defendant  from  remov- 
ing coal  belonging  to  it  on  a  tract  of  land  adjoining  the 
plaintiffs*  through  a  tunnel  made  by  the  defendant  through 
coal  underlying  plaintiffs'  land  which  had  been  purchased 
from  plaintiffs  and  conveyed  by  them  to  defendant.     The 
contention  of  the  plaintiffs  was  stated  by  the  court  in  this 
language:     "The  argument  is,  that  it  was  not  within  the 
intention  of  the  parties  that  such  a  right  should  be  granted 
or  exercised,  and  that,  whether  it  was  or  not,  the  plaintiffs 
have  such  a  property  in  the  chamber  or  space  left  by  the 
mining  operations  that  it  cannot  be  used  without  their  per- 
mission."   The  opinion  is  an  elaborate  one,  reviewing  many 
authorities,  and  denies  plaintiffs'  right  to  the  writ.    Among 
other  things  it  was  said:     "If,  then,  the  coal  in  place  is 
a  pure  corporeal' hereditament,  the  title,  in  fee  simple,  to 
which  passes  to  a  purchaser  by  apt  conveyance,  there  would 
be  no  more  propriety  in  claiming  a  title  in  the  grantor  to 
the  space  it  occupies  than  there  would  be  in  claiming  a 
similar  right  in. a  vendor  of  the  surface  to  the  space  de- 
veloped by  the  vendee  in  digging  the  cellar  and  foundations 
of   a  house.     We  are  altogether  unwilling  to  adopt  any 
su<^h   view  of  the  rights  of  the  parties  in  either  of  such 
cases.     *    *    *    According  to  the  averments  of  the  bill  the 
tunnel  or  way  is  cut  through  a  vein  of  coal  two  hundred 
feet  below  the  surface  and  is  twelve  feet  high,  and  extends 
in  the  vein  all  the  way  from  the  one  side  to  the  other  of 
the  tract.     In  this  way  or  chamber  the  plaintiffs,  as  own- 
ers of  the  surface,  have  no  right  or  title.     They  have  no 
access  to  it;    they  cannot  use  it;    they  are  in  no  manner 
obstructed  or  injured  by  it." 


480  Karsten  v.  ICarsteK.  |354  E 

.  We  think  it  must  be  conceded  the  foregoing  decisions 

are  in  point,  and  we  have  been  referred  to  no  cases  so 

nearly  analogous  or  where  the  precise  question  has  been 

involved  holding  a  contrary  view. 

We  are  therefore  of  opinion  the  decree  of  the  circuit 

court  was  in  accordance  with  the  law,  and  the  decree  is 

affirmed.  ^  jr       j 

Decree  amnnca. 


Charles  F.  Karsten  et  al.  Appellants,  vs.  Freda  Kars- 

TEN  et  ai.  Appellees. 

Opinion  Med  June  21,  ipi2. 

1.  Wills — extrinsic  evidence  is  not  admissible  to  supply  omis- 
sions in  will.  While  surrounding  facts  and  circumstances  may  be 
proved  to  explain  a  latent  ambiguity  which  is  not  found  upon  the 
face  of  the  instrument  itself,  extrinsic  evidence  cannot  be  admit- 
ted to  explain  an  ambiguity  which  appears  on  the  face  of  the  will 
or  to  supply  omissions  and  deficiencies  in  the  will. 

2.  Same — that,  only,  is  the  testator^s  will  which  is  in  writing 
and  signed  by  him.  Under  the  statute  that,  only,  is  the  testator's 
will  which  is  in  writing  and  signed  by  him,  and  to  allow  deficien- 
cies and  omissions  in  a  will  to  be  supplied  by  extrinsic  evidence 
would  render  nugatory  the  provisions  of  the  statute. 

3.  Same — extrinsic  evidence  not  admissible  to  make  a  will  for 
the  testator.  Extrinsic  evidence  is  never  admissible  for  the  pur- 
pose of  making  a  will  for  the  testator  even  though  it  establishes 
the  fact  that  he  intended  to  make  a  will. 

4.  Same — circumstances  cannot  import  into  a  will  an  intention 
not  expressed.  The  intention  to  be  ascertained  is  not  one  which 
it  may  be  inferred  existed  in  the  mind  of  the  testator  but  is  the 
intention  expressed  in  the  language  of  the  will,  and  surrounding 
circumstances  cannot  be  resorted  to  to  import  into  a  will  an  in- 
tention which  is  not  there  expressed. 

5.  Same — gift  cannot  rest  upon  conjecture.  There  is  a  strong 
presumption  that  a  testator  did  not  intend  to  die  intestate  as  to 
any  of  his  property,  and  a  gift  will  be  sustained  without  any  ex- 
press or  formal  words  if  the  intention  to  make  it  clearly  appears 
from  the  will  as  a  whole,  but  a  gift  cannot  rest  upon  mere  con- 
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jecture,  based  upon  the  fact  that  the  testator  owned  a  large  amount 
of  land  which  he  failed  to  dispose  of  by  the  will. 

6.  Same — a  want  of  formality  does  not  defeat  will  if  the  tes- 
tator's intention  can  be  ascertained.     Great  allowance  should  be 

« 

made  for  the  ignorance  or  lack  of  skill  of  one  who  writes  a  will, 
and  no  want  of  technical  formality  will  prevent  the  courts  from 
executing  the  intention  of  the  testator,  provided  the  intention  can 
be  ascertained  from  the  language  used,  however  informal. 

7.  Same — will  must  indicate  some  subject  of  the  devise  or  be- 
quest. After  the  disposition  of  a  portion  of  an  estate  by  devises 
and  bequests,  a  provision  may  be  sustained  as  a  residuary  disposi- 
tion of  what  remains  without  the  use  of  the  word  "residue"  or 
"remainder,"  but  it  is  essential  that  the  will  indicate  some  sub- 
ject of  the  devise  or  bequest. 

8.  Same — what  provision  cannot  be  sustained  as  a  residuary  de- 
vise or  bequest.  A  paragraph  of  a  will  reading,  "Second  that  is 
my  Will  that  My  Daughter  Mary  Spellmeyer  and  My  Son  Charles 
F.  Karsten  and  My  Daughter  annie  Knox  shall  be  Equally  De- 
vided  between  all  three,"  entirely  omits  the  subject  of  the  devise 
and  cannot  be  sustained  as  an  intended  gift  of  the  residuary  estate. 

9.  Same — when  question  of  correcting  description  of  devise  is 
immaterial.  The  question  of  correcting  a  description  of  land  so 
that  it  may  be  sold,  as  provided  in  the  will,  and  the  proceeds  di- 
vided is  immaterial,  where  there  is  nothing  alleged  in  the  bill  to 
show  that  it  would  be  for  the  best  interests  of  the  parties  to  re- 
ceive the  proceeds  instead  of  receiving  the  land  itself,  which,  if 
the  description  is  not  corrected,  will  descend  as  intestate  property 
to  the  same  persons  and  in  the  same  proportions  as  would  the 
proceeds  of  the  land. 

10.  Same — provision  made  in  case  all  legatees  shall  die  means 
die  before  the  testator.  A  provision  in  a  will  authorizing  the  sale 
of  certain  land  and  the  payment  of  specific  bequests  to  three  named 
grandchildren,  and  providing,  if  they  all  die,  that  "the  grant  shall 
fall  back  to  the  original  heirs,"  means  die  before  the  testator,  and 
if  they  are  all  living  at  the  testator's  death  they  are  entitled  to 
their  legacies. 

Appeal  from  the  Circuit  Court  of  Ford  county;    the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

Cloud  &  Thompson,  for  appellants. 

George  A.  Williams,  James  H.  Chapman,  and  Frank 
LiNDLEY,  (H.  H.  Kerr,  guardian  ad  litem,)  for  appellees. 

8  5  4  —  31 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

John  Karsten  died  on  July  9,  1910,  leaving  Sofie  Kars- 
ten, his  widow,  Mary  Spellmeyer,  Charles  F.  Karsten  and 
Annie  Knox,  his  children,  and  Freda  Karsten,  Reuben 
Karsten  and  Luella  Karsten,  his  grandchildren,  minor  chil- 
dren of  William  Karsten,  a  deceased  son.  He  owned  four 
hundred  acres  of  land  in  Ford  county,  a  lot  and  a  half  in 
the  village  of  Melvin  and  some  personal  property.  He  left 
a  last  will  and  testament,  the  material  parts  of  which  are 
as  follows: 

"First.  That  I  hereby  Will  unto  my  Beloved  Wife  all 
my  Real  and  Personal  Property  Sofie  Karsten  as  long  as 
she  may  live  after  her  Death  and  the  West  Half  (W  1-2) 
of  the  North  East  Quarter  (1-4)  of  Section  twenty-three 
(23)  Township  twenty-five  (25)  Range  Eight  (8)  East 
(3)  P.  M.  and  the  North  Half  (1-2)  of  the  North  West 
Quarter  (1-4)  of  section  twenty- four  (24)  Township 
twenty-five  (25)  Rainge  (8)  East  of  the  Third  P.  M. 
Shall  be  sold  to  Pay  all  Expenses  and  to  pay  to  the  Hears 
of  My  Deceased  Son  the  Sum  of  one  Thousand  Dollars 
Each  that  is  to  say  Fridie  Karsten  and  Ruben  Karsten  and 
Luella  Karsten  that  if  they  all  three  Die  that  the  Grant 
shall  fall  Back  to  the  Original  Heirs. 

"Second  that  is  my  Will  that  My  Daughter  Mary  Spell- 
meyer and  My  Son  Charles  F.  Karsten  and  My  Daughter 
annie  Knox  shall  be  Equally  Devided  between  all  three. 

"Third :  that  the  One  of  My  Children  shall  take  care 
of  one  or  either  of  us  shall  receive  for  their  recompenc  the 
sum  of  One  Thousand  Dollars,  ($1000.00) 

"Fourth :  that  it  is  My  Will  that  My  Executor  plase  a 
Monument  in  one  year  after  our  demice  not  to  Exceed  the 
sum  of  Three  Hundred  Dollars,  $300.00. 

"Fifth :  that  any  of  My  Heirs  oing  the  Estate  any  notes 
shall  be  counted  in  their  share." 
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The  widow,  Sofie  Karsten,  died  on  March  2,  191 1,  and 
on  May  29,  191 1,  Charles  F.  Karsten,  as  executor  of  the 
will,  filed  in  the  circuit  court  of  Ford  county  the  original 
bill  in  this  case  against  the  devisees,  legatees  and  heirs- 
at-law,  including  himself,  asking  the  court  to  construe  the 
will.     The  court  permitted  an  amendment  making  the  ap- 
pellants, Charles  F.  Karsten  in  his  own  right  and  Marj^ 
Spellmeyer  and  Annie  Knox,  complainants,  and  the  appel- 
lees, Charles  F.  Karsten  as  executor  and  the  three  minor 
grandchildren  and  others,  defendants.     The  amended  bill 
alleged  that  the  provision  of  the  second  item  of  the  will 
expressed  in  the  following  words,  "that  is  my  Will  that 
My  Daughter  Mary  Spellmeyer  and  My  Son  Charles  F. 
Karsten  and  My  Daughter  annie  Knox  shall  be  Equally 
Devided  between  all  three,"  was  operative  as  a  devise  and 
bequest  to  the  three  persons  named  therein  of  the  residue 
of  the  estate,  real  and  personal,  after  the  payment  of  debts, 
costs  of  administration,  the  cost  of  the  monument  and  the 
specific  bequests  mentioned  in  the  will;    that  the  testator 
did  not  own  the  north  half  of  the  north-west  quarter  of 
section  24  but  did  own  the  south  half  of  said  north-west 
quarter,  and  owned  no  other  land  in  said  section;    that 
through  the  inexperience  of  the  scrivener  and  the  want  of 
correct  knowledge  of  the  description  of  the  land  the  word 
"north"  was  inserted  instead  of  the  word  "south;"    that 
the  testator  intended  to  dispose  of  land  he  owned  in  sec- 
tion 24,  and  that  the  will  should  be  construed  by  striking 
out  the  word  "north"  and  making  the  same   read,   "the 
south  half  of  the  north-west  quarter."    Charles  F.  Karsten 
in  his  capacity  as  executor  was  defaulted  and  a  guardian 
ad  litem  was  appointed   for  the  minor  defendants.     The 
guardian  demurred  specially  to  the  bill,  and  the  court  sus- 
tained the  demurrer  as  to  all  of  the  grounds  but  one.    The 
complainants  elected  to  stand  by  their  amended  bill,  and 
the  court  entered  a  decree  construing  the  will  and  finding 
that  the  testator  died  intestate  as  to  all  of  his  property  ex- 
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cept  the  west  half  of  the  north-east  quarter  of  section  23, 
which  he  owned  and  which  he  ordered  to  be  sold,  and  that 
the  intestacy  included  any  balance  of  the  fund  arising  from 
the  sale  of  that  tract  of  land  after  paying  the  expenses  of 
administration  arising  from  any  deficiency  in  the  personal 
property,  the  bequests  to  the  minor  children,  $1000  to  the 
child  or  children  who  took  care  of  the  testator  or  his  wife, 
and  the  cost  of  the  monument.  From  that  decree  this  ap- 
peal was  taken. 

The  important  question  to  be  determined  is  whether  the 
testator  by  the  second  item  of  his  will  devised  and  be- 
queathed the  residuary  estate,  real  and  personal,  to  the  son 
and  two  daughters  therein  named.  Inasmuch  as  the  statute 
requires  wills  to  be  in  writing  and  attested  by  witnesses, 
the  settled  rule  is  that  while  surrounding  facts  and  circum- 
stances may  be  proved  to  explain  a  latent  ambiguity  which 
is  not  found  upon  the  face  of  the  instrument  itself,  extrinsic 
evidence  cannot  be  admitted  to  explain  an  ambiguity  which 
appears  on  the  face  of  the  will  or  to  supply  its  omissions 
and  deficiencies,  since  that  would  be  to  make  a  will  for 
the  testator.  Under  the  statute,  that,  only,  is  the  will  of 
the  testator  which  is  in  writing  and  signed  by  him,  and  the 
statutory  provisions  would  be  rendered  nugatory  and  the 
door  opened  to  all  the  evils  which  the  law  requiring  wills 
to  be  in  writing  and  attested  was  designed  to  prevent,  "if, 
when  the  written  statement  failed  to  make  a  full  and  ex- 
plicit disclosure  of  his  scheme  of  disposition,  its  deficiencies 
might  be  supplied  or  its  inaccuracies  corrected  from  extrin- 
sic source."  (i  Jarman  on  Wills, — 4th  ed. — 409.)  Ex- 
trinsic evidence  is  a  mere  aid  to  construction  and  is  never 
admissible  for  the  purpose  of  making  a  will  for  the  testa- 
tor, even  if  it  establishes  the  fact  that  he  intended  to  make 
one,  if  he  did  not,  in  fact,  do  so. 

The  facts  alleged  in  the  bill  not  appearing  on  the  face 
of  the  will  are,  that  the  testator  owned  four  hundred  acres 
of  land  in  Ford  county  and  a  lot  and  a  half  in  the  village 
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of  Melvin;  that  he  was  born  in  Germany,  was  sixty-seven 
years  old  and  was  not  versed  in  such  matters  as  executing 
wills.  Great  allowance  is  to  be  made  for  ignorance  or 
want  of  skill  of  one  who  writes  a  will,  and  no  want  of 
technical  formality  wall  prevent  the  courts  from  executing 
the  intention  of  the  testator  if  it  can  be  ascertained  from 
the  language  employed,  however  informal  it  may  be,  but 
we  are  unable  to  determine  the  intention  of  the  testator 
from  his  birthplace,  age  or  experience  in  the  making  of 
wills.  The  fact  of  ownership  of  a  large  amount  of  land 
not  disposed  of  by  the  will  is  material  as  an  aid  to  con- 
struction, because  there  is  a  legal  presumption  against  par- 
tial intestacy.  There  is  a  strong  presumption  that  a  testator 
did  not  intend  to  die  intestate  as  to  any  of  his  property,  and 
a  gift  will  be  sustained  without  express  or  formal  words 
if  the  intention  to  make  it  clearly  appears  from  the  will 
as  a  whole.  But  such  a  gift  cannot  rest  upon  conjecture. 
(Connor  v.  Gardner,  230  111.  258.)  The  intention  is  not 
one  which  it  may  be  inferred  existed  in  the  mind  of  the 
testator  but  it  is  the  intention  expressed  in  the  language  of 
thQ  will,  and  the  rule  is  inflexible  that  surrounding  circum- 
stances cannot  be  resorted  to  for  the  purpose  of  import- 
ing into  a  will  any  intention  which  is  not  there  expressed. 
(Lomax  v.  Lomax,  218  111.  629.)  The  mere  fact  that  a 
testator  owned  property  would  not  justify  a  court  in  hold- 
ing that  he  disposed  of  it  by  will  unless  an  intention  to  dis- 
pose of  it  is  found  in  the  will  itself,  because  that  w^ould 
prevent  partial  intestacy  in  practically  every  case.  It  is 
undoubtedly  true  that  after  the  disposition  of  a  portion  of 
an  estate  by  devises  and  bequests  a  provision  might  be  in- 
terpreted as  a  residuary  disposition  of  what  remained  with- 
out the  use  of  the  word  "residue"  or  "remainder,"  or  other 
formal  expression,  but  the  will  must  indicate  some  subject 
of  the  devise  or  bequest.  In  this  case  the  testator  by  the 
first  item  had  merely  directed  the  sale  of  one  tract  of  land 
that  he  owned  and  another  that  he  did  not  own,  for  the 
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purpose  of  paying  the  sum  of  $1000  to  each  of  his  three 
grandchildren,  with  a  provision  that  if  they  should  all  die 
the  grant  should  fall  back  to  the  original  heirs,  which  meant 
the  death  of  all  in  the  lifetime  of  the  testator.  (Fifer 
V.  Allen,  228  111.  507.)  The  grandchildren  were  living  at 
the  death  of  the  testator,  so  that  the  provision  for  the  sale 
for  their  benefit  became  effective.  The  testator,  of  course, 
intended  by  the  second  item  to  give  something  to  the  three 
children  therein  named,  but  whatever  it  was,  he  failed  to 
indicate  the  subject  matter  in  any  way.  The  second  item 
is  devoid  of  sense  or  meaning,  and  it  would  require  the 
insertion  of  matter  not  expressed  by  the  testator  to  make 
it  a  residuary  clause  devising  the  balance  of  the  property 
not  previously  disposed  of,  to  the  three  children  therein 
named.  The  second  item  is  followed  by  the  third,  which 
provides  that  the  one  of  the  children  who  should  take  care 
of  the  testator  or  his  wife  should  receive  the  sum  of  $1000, 
and  the  fourth  that  the  executor  should  erect  a  monument 
not  exceeding  in  cost  $300.  The  fifth  item  provides  that 
if  any  of  the  heirs  owe  the  estate  any  notes  the  same  shall 
be  counted  in  their  share,  but  that  provision  would  apply 
just  as  aptly  to  a  devise  of  specific  property  or  any  portion 
less  than  the  whole  of  the  residuary  estate.  The  subject  of 
the  devise  in  the  second  item  was  not  merely  uncertain  or 
indefinite  but  was  entirely  omitted,  and  as  there  was  noth- 
ing mentioned,  the  court  had  no  power  to  add  to  it  by  in- 
serting in  it  something  that  did  not  appear.  Bngelthaler  v. 
Engelthaler,  196  111,  230. 

The  testator  directed  the  sale  of  the  tract  of  land  which 
he  owned  and  the  north  half  of  the  north-west  quarter  of 
section  24,  which  he  did  not  own,  and  the  proceeds  were 
to  be  devoted  to  paying  expenses  and  the  sum  of  $1000  to 
each  or  the  three  grandchildren.  The  bill  alleged  that  the 
word  "north"  should  be  stricken  out  as  a  false  matter  of 
description  and  the  will  be  held  to  direct  the  sale  of  the 
south  lialf  of  the  quarter  section.     The  argument  against 
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the  conclusion  of  the  court  is  mainly  based  upon  the  pre- 
sumption against  partial  intestacy,  but  that  presumption  is 
overcome  by  the  fact  that  the  testator  did  not  dispose  of  all 
his  estate  but  died  intestate  as  to  a  part  of  it.  There  is 
no  occasion,  however,  to  enter  upon  the  consideration  of 
the  many  questions  raised  by  counsel  respecting  the  strik- 
ing out  of  words  of  false  description,  for  the  reason  that 
the  question  has  become  one  of  no  practical  importance.  It 
does  not  appear  that  the  sale  of  the  tract  which  the  testator 
did  own  would  be  insufficient  for  the  payment  of  the  ex- 
penses and  legacies  to  be  paid  out  of  the  proceeds  of  the 
sale,  and  there  was  no  fact  alleged  showing  that  it  would 
be  conducive  to  the  interests  of  the  complainants  that  the 
south  half  of  the  quarter  section  should  be  sold  and  the 
proceeds  distributed,  rather  than  it  should  pass  to  them 
and  the  other  heirs-at-law  as  land.  It  was  not  alleged  that 
any  one  of  the  children  took  care  of  the  testator  and  his 
wife  or  became  entitled  to  $1000,  if  that  sum  was  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  specific  property 
ordered  to  be  sold,  and  any  surplus  would  go  in  exactly  the 
same  proportions  to  the  same  heirs  as  if  the  land  itself 
passed  as  intestate  property.  The  guardian  ad  litem,  act- 
ing, so  far  as  we  can  discover,  in  the  interest  of  the  minors 
who  were  to  receive  the  legacies,  demurred  to  the  bill  with 
repect  to  the  construction  sought  to  be  put  upon  it  by  the 
complainants,  evidently  deeming  it  for  the  best  interest  of 
the  minors  that  the  land  should  not  be  sold.  As  we  have 
held  that  the  complainants  are  not  entitled,  under  the  sec- 
ond item,  to  any  surplus  that  might  remain  from  a  sale  and 
will  take  their  interests  as  heirs  in  any  intestate  estate,  we 
do  not  see  any  benefit  that  would  result  to  them  by  striking 
out  any  part  of  the  description  and  selling  land  to  divide 
the  proceeds.  No  question  is  raised  in  this  court  concern- 
ing the  propriety  of  Charles  F.  Karsten  being  on  both  sides 
of  the  case. 

The  decree  is  affirmed.  •  ^^^^^^  ^^^^_ 
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Chari.es  Smith,  Appellee,  vs.  Wii^uam  L.  Smith  et  aL 

Appellants. 

Opinion  filed  June  21,  ipi2, 

1.  Practice — what  is  not  ground  for  aMrming  decree.  Since 
the  amendment  of  section  100  of  the  Practice  act,  in  1908,  the  pro- 
vision authorizing  affirmance  of  a  decree  where  the  transcript  is 
not  filed  by  the  second  day  of  the  term  and  more  than  twenty  days 
have  elapsed  since  the  entry  of  the  decree,  does  not  apply  to  ap- 
peals to  the  Supreme  Court. 

2.  Trusts — when  a  trustee  takes  no  beneficial  interest  in  real 
estate  devised  to  hinu  A  deed  conveying  real  estate  to  trustees, 
to  have  and  to  hold  the  same  for  the  sole  and  separate  use,  bene- 
fit and  support  of  the  cestui  que  trust  for  his  natural  life,  so  he, 
alone,  shall  have  the  income  and  profits  from  said  real  estate,  and 
after  his  death  to  his  heirs  forever,  does  not  give  the  trustees 
any  beneficial  interest  in  the  real  estate  nor  impose  upon  them  any 
duty  in  respect  to  it. 

3.  Same — the  Statute  of  Uses  executes  a  passive  use.  A  deed 
to  trustees  for  the  sole  and  separate  use  of  the  cestui  que  trust 
for  and  during  his  natural  life,  without  requiring  the  trustees  to 
perform  any  active  duties,  creates  a  passive  use,  which  is  executed 
by  the  Statute  of  Uses,  and  the  beneficiary  is  thereby  clothed  with 
the  legal  title. 

4.  Deeds — application  of  the  rule  in  Shelley's  case.  A  deed 
which  conveys  a  legal  freehold  estate  to  the  first  taker,  and  con- 
tains a  limitation,  by  way  of  remainder,  of  an  interest  of  the  same 
legal  quality  to  his  heirs  as  a  class  of  persons  to  take  in  succes- 
sion from  generation  to  generation,  comes  under  the  rule  in  Shel- 
ley's case,  which  in  its  application  to  real  estate  is  not  a  rule  of 
construction  or  intent  but  a  rule  of  property,  which  is  always 
given  effect  although  directly  at  variance  with  the  manifest  in- 
tention of  the  grantor  or  donor. 

5.  Wills — legacy  is  not  affected  by  the  Statute  of  Uses.  A 
provision  of  a  will  appointing  trustees  to  receive  the  money  or 
property  going  to  the  beneficiary,  to  be  used  by  them,  as  trustees, 
for  the  sole  use  and  benefit  of  the  beneficiary  during  his  life,  and 
directing  that  upon  his  death  the  property  is  to  go  to  his  heirs- 
at-law,  will  not  be  affected  by  the  Statute  of  Uses  even  if  the 
trust  be  regarded  as  a  passive  one,  as  the  Statute  of  Uses  does 
not  apply  to  personal  property. 

6.  Same — application  of  the  rule  in  Shelleys  case  to  person- 
alty.    The  rule  in  Shelley's  case  has  no  application  to  personal 
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property  as  a  rule  of  property,  but  it  is  applied  to  grants  of  per- 
sonalty, by  way  of  analogy,  for  purposes  of  construction. 

7.  Same — active  duties  given  to  trustees  render  the  interest  of 
the  beneficiary  equitable.  Where  active  duties  are  given  to  trus- 
tees by  a  bequest  of  personal  property  to  them  for  the  sole  use 
and  benefit  of  the  beneficiary  for  his  natural  life,  the  property  at 
his  death  to  go  to  his  heirs-at-law,  the  interest  of  the  beneficiary 
is  equitable  and  the  remainder  to  the  heirs  at  his  death  is  legal, 
which  would  prevent  the  application  of  the  rule  in  Shelley's  case 
if  applied  in  the  same  way  as  in  a  devise  of  real  estate. 

8.  Same — power  of  trustees  to  control  trust  fund  need  not  be 
given  in  express  terms.  It  is  not  essential  to  the  power  of  the 
trustees  to  control  and  manage  the  trust  fund  that  they  should  be 
given,  in  express  terms,  power  to  lend  or  invest  the  same  and  to 
collect  the  proceeds  or  income,  if  that  intent  can  be  gathered  from 
the  will. 

9.  Same — when  pozucr  of  trustees  to  control  trust  fund  will  be 
implied  from  provisions  of  will.  A  provision  that  the  fund  shall 
be  used  by  the  trustees  for  the  sole  use  and  benefit  of  the  bene- 
ficiary during  his  life  necessarily  implies  control  and  management 
of  the  fund,  and  the  intent  of  the  testator  so  expressed  must  be 
given  effect. 

Appeal  from  the  Circuit  Court  of  Boone  county;  the 
Hon.  Charles  Whitney,  Judge,  presiding. 

William  Biester,  for  appellants. 

J.  P.  Casey,  and  P.  H.  O'Donnell,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  case  involves  the  construction  and  legal  effect  of 
a  deed  and  will.  William  Smith  and  Jane  Smith,  his  wife, 
had  three  sons, — the  appellee,  Charles  Smith,  and  the  ap- 
pellants, William  L.  Smith  and  Albert  T.  Smith.  On  Au- 
gust 5,  1905,  William  Smith  and  Jane  Smith  executed  a 
deed  of  the  south-west  quarter  of  the  south-west  quarter 
of  section  26,  in  township  46,  range  4,  in  the  town  of  Le- 
Roy,  in  Boone  county,  to  William  I^,  Smith,  and  in  case 
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of  his  death  or  failure  to  act  then  to  Albert  T.  Smith,  in 
trust  for  the  uses  and  purposes  therein  set  forth.  The 
trust  was  declared  as  follows :  "To  have  and  to  hold  the 
said  piece  or  parcel  of  land,  with  the  appurtenances,  hereby 
granted  or  intended  to  be  unto  the  said  William  L.  Smith 
and  his  successor  in  trust,  Albert  T.  Smith,  their  heirs  and 
assigns  forever,  in  trust,  nevertheless,  and  for  the  uses  fol- 
lowing and  none  other,  that  is  to  say,  for  the  sole  and 
separate  use,  benefit  and  support  of  Charles  Smith,  of  the 
town  of  LeRoy,  county  of  Boone  and  State  of  Illinois,  and 
for  and  during  his  natural  life,  so  as  he,  alone,  shall  have 
the  income  and  profits  from  said  real  estate,  and  from  and 
after  the  decease  of  the  said  Charles  Smith  then  to  his 
heirs  forever."  Charles  Smith  was  in  possession  of  the 
real  estate  when  the  deed  was  executed  and  has  since  had 
exclusive  possession  of  the  same.  William  Smith  and  Jane 
Smith  died  about  a  week  after  the  execution  of  the  deed, 
and  William  Smith  left  a  will,  which  was  admitted  to  pro- 
bate. The  will  gave  to  Jane  Smith  a  life  estate  in  all  the 
testator's  real  and  personal  property,  and  at  her  death  the 
residue  and  remainder  was  to  be  divided  equally  among 
the  children  of  the  testator  or  their  heirs-at-law,  share  and 
share  alike.  The  third  clause  was  as  follows :  "I  hereby 
appoint  my  sons  William  L.  Smith  and  Albert  T.  Smith 
trustees,  to  receive  all  distribution  of  the  money  or  prop- 
erty going  to  my  son  Charles  Smith,  to  be  used  by  them 
for  his  sole  use  and  benefit  during  his  life,  and  in  case  of 
decease  to  his  heirs-at-law  forever."  As  Jane  Smith  had 
died,  the  remainder  took  effect  at  once  and  the  estate  was 
settled,  and  the  final  report  of  the  executors  was  approved 
in  December,  1910.  The  distributive  share  of  Charles 
Smith  in  the  hands  of  the  trustees  was  $2219.86,  and  he 
filed  his  bill  in  the  circuit  court  of  Boone  county  to  have 
his  title  to  the  real  estate  declared  and  to  obtain  the  pos- 
session of  said  fund.  He  made  his  "minor  children,  Jessie 
M.  Smith  and  Arthur  M.  Smith,  defendants,  as  well  as 
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the  trustees,  William  L.  Smith  and  Albert  T.  Smith,  and 
prayed  the  court  to  declare  him  to  be  the  owner  in  fee 
simple  of  the  premises  described  in  the  deed.  He  also  al- 
leged that  he  was  indebted  and  was  in  need  of  the  money 
constituting  his  distributive  share  of  the  estate  and  asked 
the  court  to  deliver  it  over  to  him.  A  guardian  ad  litem 
was  appointed  and  answered  for  the  minors.  The  trus- 
tees, William  L.  Smith  and  Albert  T.  .Smith,  demurred  to 
that  part  of  the  bill  alleging  ownership  in  fee  simple  of  the 
real  estate  and  title  to  the  money  and  answered  the  re- 
mainder of  the  bill,  admitting  the  possession  of  the  real 
estate  by  the  appellee  and  the  receipt  by  themselves  of  the 
money  constituting  his  share.  The  chancellor  heard  the 
cause,  overruled  the  demurrer,  found  that  the  appellee  was 
the  owner  in  fee  simple  of  the  real  estate,  and  ordered  the 
trustees  to  pay  over  and  deliver  to  him  the  said  sum  of 
$2219.86  within  thirty  days.  From  that  decree  the  trus- 
tees, William  L.  Smith  and  Albert  T.  Smith,  appealed. 

The  appellee  asks  us  to  affirm  the  decree  for  a  failure 
to  file  a  transcript  of  the  record  within  the  time  required 
by  the  statute,  and  he  has  filed  an  additional  abstract  show- 
ing that  the  circuit  court  adjourned  on  Decembei*  27,  191 1. 
More  than  twenty  days  intervened  between  that  day  and 
the  second  day  of  the  succeeding  term  of  this  court  and  no 
transcript  of  the  record  was  filed  in  this  court  by  the  sec- 
ond day  of  that  term.  There  was  evidently  a  failure  to 
notice  the  amendment  of  section  100  of  the  Practice  act, 
in  force  July  i,  1908,  which  makes  a  different  provision 
for  filing  a  transcript  where  the  appeal  is  taken  to  this 
court.  (Laws  of  1907-08,  p.  94.)  The  decree  cannot  be 
affirmed  for  a  failure  to  file  a  transcript  within  the  time 
required. 

The  conveyance  to  William  L.  Smith,  or  in  case  of  his 
death  or  failure  to  act  then  to  Albert  T.  Smith,  was  simply 
for  the  use  of  Charles  Smith,  so  that  neither  William  L. 
Smith  nor  Albert  T.  Smith  had  any  beneficial  interest  in 
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the  real  estate  and  had  no  duty  to  perform  in  respect  to 
it.  Charles  Smith  was  to  have  the  sole  and  separate  use 
for  and  during  his  natural  life,  and  the  deed  therefore 
created  a  use,  which  the  Statute  of  Uses  executed  by  trans- 
ferring the  legal  estate  to  the  beneficiary.  The  trust  being 
a  passive  one,  the  statute  executed  the  use  and  clothed 
Charles  Smith  with  the  legal  title.  (Meacham  v.  Steele,  93 
111.  135;  O'Melia  v.  Mullarky,  124  id.  506;  Barclay  v. 
Piatt,  170  id.  384;  Drake  v.  Steele,  242  id.  301.)  The 
deed  vested  in  Charles  Smith,  by  virtue  of  the  Statute  of 
Uses,  a  legal  freehold  estate,  and  there  was  in  the  same 
instrument  a  limitation,  by  way  of  remainder,  of  an  in- 
terest of  the  same  legal  quality  to  his  heirs  as  a  class  of 
persons  to  take  in  succession  from  generation  to  generation, 
so  that  under  the  rule  in  Shelley's  case  Charles  Smith  took 
the  whole  estate.  (Baker  v.  Scott,  62  111.  86;  Butler  v. 
Hu^stis,  68  id.  594;  Pease  v.  Davis,  225  id.  408;  Ward  v. 
Butler,  239  id.  462;  Lord  v.  Comstock,  240  id.  492.)  The 
decree  was  right  so  far  as  the  real  estate  was  concerned. 

By  his  will  the  testator  appointed  William  L.  Smith 
and  Albert  T.  Smith  trustees  to  receive  the  money  or 
property  'going  to  the  son  Charles  Smith,  to  be  used  by 
them,  as  trustees,  for  his  sole  use  and  benefit  during  his  life, 
and  upon  his  death  the  property  was  to  go  to  his  heirs-at- 
law.  The  Statute  of  Uses  does  not  apply  to  personal  prop- 
erty, and  the  provision  of  the  will  would  not  be  aflfected  by 
that  statute  if  the  trust  could  be  regarded  as  a  passive  one. 
(Kirkland  v.  Cox,  94  111.  400;  Ure  v.  Ure,  185  id,  216.) 
Neither  does  the  rule  in  Shelley's  case  apply  to  personal 
property.  It  is  a  rule  of  property  and  not  of  construction 
or  intent,  and  is  always  given  effect  although  directly  at 
variance  with  the  manifest  intention  of  the  grantor  or 
donor.  It  was  said,  however,  in  Glover  v.  Condell,  163  111. 
566,  that  while  the  rule,  strictly  speaking,  has  reference 
only  to  real  estate,  it  is  applied  to  grants  of  personalty,  by 
way  of  analogy,  for  purposes  of  construction,  and  when  so 
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applied  yields  more  readily  to  the  apparent  intent  of  the 
testator  than  it  does  in  grants  of  realty.    In  the  latter  case  it 
does  not  yield  to  the  intent  of  the  testator  at  all,  and  there 
is  no  inflexible  requirement  that  it  shall  be  applied  to  a  be- 
quest of  personal  property,  but  the  courts  will  carry  out 
the  intention  of  the  testator  as  expressed  in  his  will  if  it 
can  be  ascertained  with  certainty.     (Sands  v.  Old  Colony 
Trust  Co,  195  Mass.  575;   12  Ann.  Cas.  837.)     Treating 
the  rule  in  Shelley's  case,  when  applied  to  personal  prop- 
erty, merely  as  a  rule  of  construction,  there  can  be  no  ques- 
tion in  this  case  as  to  the  intent  of  the  testator  that  active 
duties  should  be  performed  by  the  trustees.     If  that  is  so, 
the  interest  of  Charles  Smith  is  equitable  and  the  remain- 
der to  the  heirs  at  his  death  is  legal,  which  would  prevent 
the  application  of  the  rule  in  Shelley's  case  if  applied  in  the 
same  way  as  in  a  devise  of  real  estate.    It  is  not  essential 
to  the  power  of  the  trustees  to  control  and  manage  the 
trust   fund  that  they  should  be  given,  in  express  terms, 
power  to  loan  or  invest  the  same  and  to  collect  the  proceeds 
or  income,  if  that  intent  can  be  gathered  from  the  will. 
{Ure  v.  Ure,  supra.)     The  provision  that  the  fund  shall 
be  used  by  the  trustees   for  the  sole  use  and  benefit  of 
Charles  Smith  during  his  life  necessarily  implies  control 
and  management  of  the  fund,  and  the  intent  of  the  tes- 
tator so  expressed  must  be  given  effect.     The  chancellor 
erred  in  his  conclusion  that  Charles  Smith  had  a  legal  title 
to  the  fund. 

The  decree  is  affirmed  so  far  as  it  relates  to  the  real 
estate  and  is  reversed  as  to  the  fund  in  the  hands  of  the 
trustees,  and  the  cause  is  remanded  to  the  circuit  court, 
with  directions  to  dismiss  the  bill  as  to  that  fund.  The 
appellee  will  pay  one-half  the  costs  of  the  appeal  and  the 
appellants  the  other  half,  and  the  chancellor  will  make  the 
same  division  of  the  costs  in  the  circuit  court. 

Affirmed  in  part  and  remanded,  with  directions. 
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Sophia  Koei^ung,  Plaintiff  in  Error,  vs.  Louise  Foster 

et  al.  Defendants  in  Error. 

Opinion  filed  June  21,  igi2. 

1.  Wills — when  widow  cannot  claim  homestead  and  dower  in 
lieu  of  bequest  of  personal  property.  The  fact  that  the  bequest  of 
the  testator's  personal  property  to  the  widow  is  so  burdened  with 
the  payment  of  bequests  as  to  be  of  no  value  to  her  does  not 
authorize  her  to  claim  homestead  and  dower  in  lieu  thereof,  where 
she  has  for  seven  years,  under  the  provisions  of  the  same  will, 
enjoyed  a  devise  of  the  testator's  whole  farm  and  at  the  time 
of  filing  her  bill  is  still  enjoying  a  devise  of  her  infant  son's  share 
of  the  farm,  which  she  is  to  have  during  his  minority  and  which 
includes  and  extends  beyond  die  homestead  estate. 

2.  Widow's  award — when  right  to  apply  for  order  to  sell  land 
is  barred,  A  delay  of  seven  years  from  the  grant  of  letters  of 
administration  in  applying  for  an  order  for  the  sale  of  land  to 
pay  the  widow's  award  is  a  bar  to  such  proceeding  unless  some 
valid  reason  is  shown  for  the  delay. 

3.  Homestead — when  ividow  is  estopped  to  claim  homestead. 
Where  the  widow  accepts  a  provision  in  the  will  giving  her  the 
use  and  occupancy,  during  the  minority  of  her  infant  son,  of  the 
share  of  the  farm  devised  to  him,  which  includes  the  homestead 
premises  and  extends  beyond  it,  she  is  estopped  to  claim  contrary 
to  the  provisions  of  the  will  and  assert  a  homestead  right  under 
the  statute. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  Chari.es  M.  Wai^ker,  Judge,  presiding. 

Joseph  A.  0'Donnei.l,  and  Joseph  D.  O'Donneli., 
for  plaintiff  in  error. 

James  A.  Peterson,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  circuit  court  of  Cook  county  sustained  the  de- 
murrer of  the  defendants  in  error,  devisees  and  heirs-at- 
lavv  of  Christian  Koelling,  to  the  bill  filed  against  them  by 


J««,Mi]  KoELLiNG  V.  Poster.  495 

plaintiff  in  error,  Sophia  Koelling,  widow  of  said  Christian 
Koelling,  praying  for  the  assignment  of  dower  and  home- 
stead and  the  satisfaction  of  a  widow's  award  out  of  the 
real  estate  of  her  deceased  husband,  and  dismissed  the  bill 
for  want  of  equity.  The  plaintiff  in  error  seeks  a  reversal 
of  tliat  decree. 

The  facts  alleged  in  the  bill,  and  which  were  admitted 
for  the  purposes  of  the  demurrer  to  be  true,  are  as  fol- 
lows:   The  complainant,  Sophia  Koelling,  was  married  to 
Christian  Koelling  on  October  9,  1890.     They  had  both 
been  married  before  and  he  then  had  eight  children  and 
she  had  tw-o.    As  a  result  of  this  marriage  Christian  Koel- 
ling, Jr.,  was  bom.     Christian  Koelling  died  on  June  19, 
1899,  and  was  the  owner,  at  the  time  of  his  death,  of  a 
farm  in  Northfield,  Cook  county.     By  his  will  he  gave  to 
the  complainant  all  his  personal  estate  in  lieu  of  dower, 
homestead  rights  and  widow's  award,  provided  she  should 
pay  out  of  the  same,  bequests  to  the  children  of  his  first 
marriage  and  a  grandson,  the  son  of  a  deceased  daughter, 
amounting  in  the  aggregate  to  $1800.     He  divided  his 
farm  into  four  parts  and  devised  to  each  of  his  three  sons 
of  his  first  marriage  a  share  containing  about  twenty-eight 
acres  from  and  after  the  time  when  the  youngest  of  said 
sons  should  become  twenty-one  years  old,  which  would  be 
on  October  i,  1906.     He  devised  the  remaining  share,  on 
which  the  dwelling  house  and  improvements  were  located, 
to  Christian  Koelling,  Jr.,  the  child  of  the  testator  and  the 
complainant,  when  he  should  arrive  at  the  age  of  twenty- 
one  years.     He  devised  to  the  complainant  the  whole  farm 
until  the  youngest  son  of  the  first  marriage  should  arrive 
at  his  majority,  and  the  share  devised  to  Christian  Koel- 
ling, Jr.,  until  he  should  become  twenty-one  years  old.    He 
authorized  the  complainant  to  sell  and  convey  a  farm  which 
he  owned  in  Minnesota  and  to  pay  a  mortgage  of  $5000 
on  the   Northfield   farm  with   the  proceeds,  but  he   sold 
the  Minnesota  farm   in  his  lifetime   for  $6000  and  paid 
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the  mortgage  and  expended  the  remainder  of  the  proceeds. 
The  Northfield  farm  was  worth  about  $9000.  The  com- 
plainant was  appointed  executrix  of  the  w^ill  and  exempted 
from  giving  security.  After  the  death  of  her  husband  the 
complainant  occupied  the  whole  farm  until  October  i,  1906, 
and  has  occupied  that  part  devised  to  her  son  Christian 
Koelling,  Jr.,  as  a  homestead.  The  complainant  filed  in 
the  probate  court  an  inventory  of  the  real  and  personal 
estate,  and  the  personal  property  amounted  in  value  to 
$868.84,  which  was  less  than  the  bequests  which  she  was 
required  to  pay  as  a  condition  for  receiving  the  same.  She 
had  possession  of  the  personal  property  on  the  farm,  and 
property  of  substantially  the  same  amount  and  character 
still  remains  there.  On  October  27,  1899,  ^^^  probate  court 
allowed  a  widow's  award  of  $1200,  which  was  never  paid. 
That  court  removed  complainant  from  the  position  of  ex- 
ecutrix, and  the  estate  was  finally  settled  in  the  probate 
court  on  November  15,  1906.  The  complainant  is  unedu- 
cated and  cannot  read  or  write  the  English  language.  On 
October  2,  1906,  when  the  three  sons  of  the  first  marriage 
had  become  entitled  to  the  possession  of  their  shares  of 
the  farm,  the  complainant  demanded  homestead  and  dower, 
and  she  filed  her  bill  on  June  26,  1907. 

The  ground  upon  which  it  is  claimed  that  the  complain- 
ant was  entitled  to  the  relief  prayed  for  is,  that  the  be- 
quest of  personal  property  in  lieu  of  homestead,  dower  and 
widow's  award  was  of  no  value,  not  being  worth  the  be- 
quests which  she  was  required  to  pay.  She  had  the  privi- 
lege of  renouncing  the  provisions  of  the  will  if  she  saw 
fit,  and  in  that  event  would  have  been  entitled  to  what  the 
law  provided  for  her.  The  bequest  of  the  personal  estate 
was  burdened  with  a  condition  which  rendered  it  of  no 
value,  but  the  will  gave  her  the  possession  and  use  of  the 
whole  farm  for  seven  years,  and  the  right  to  occupy  the 
homestead  and  the  share  devised  to  her  infant  son  (which 
was  of  greater  value  than  the  homestead)   until  the  son 
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diould  become  twenty-one  years  of  age.    Whatever  the  in- 
ducement operating  on  the  mind  of  the  complainant  may 
have  been,  she  did  not  renounce  the  will  but  enjoyed  the 
devise  of  the  whole  farm  for  a  term  of  years,  and  is  still 
enjoying  the  benefit  of  the  devise  of  the  share  which  in- 
cluded the  homestead.     If  a  court  of  equity  could,  under 
any  circumstances,  relieve  a  widow  from  the  consequences 
of  her  failure  to  make  a  renunciation,  the  complainant  gave 
no  reason  in  her  bill  which  would  entitle  her  to  such  re- 
lief.   She  was  the  executrix  and  in  possession  of  the  prop- 
erty, and  knew  the  terms  of  the  will,  the  value  of  the  per- 
sonal estate  and  the  burden  imposed  upon  her.    We  cannot 
say  that  all  persons  who  are  uneducated  and  unable  to  read 
or  write  the  English  language  are  exempt  from  the  require- 
ments of  the  law,  and  no  other  reason  for  asking  relief 
was  alleged  in  the  bill,  although  it  contained  an  account  of 
her  hard  labor  and  faithful  and  devoted  services,  both  dur- 
ing the  life  of  her  husband  and  afterward.     She  admin- 
istered on  the  estate  until  her  removal,  and  the  matter  of 
the  widow's  award  was  within  the  jurisdiction  of  the  pro- 
bate court  until  the  estate  was  settled.    No  reason  appears 
why  she  should  not  have  taken  steps  in  that  court  to  en- 
force a  claim  for  widow's  award  against  the  real  estate. 
(Brack  V.  Boyd,  202  111.  440.)     A  delay  of  seven  years 
from. the  g^ant  of  letters  of  administration  to  apply  for  an 
order  for  the  sale  of  land  is  a  bar  to  such  a  proceeding  un- 
less some  valid  reason  is  shown  for  the  delay.     (Furlong 
v.  Riley,  103  111.  628.)     The  complainant  certainly  knew, 
long  before  the  lapse  of  seven  years,  the  value  of  the  per- 
sonal property  and  the  condition  upon  which  it  was  given 
to  her.     She  enjoyed  the  use  of  the  real  estate  devised  to 
her  in  the  will  and  must  be  held  to  have  accepted  all  of  its 
provisions.     (Kidder  v.  Douglas,  194  111.  388.)     Although 
the  devise  of  the  homestead  property  until  her  infant  son 
became  twenty-one  years  old  was  not  coupled  with  any  con- 
dition concerning  the  homestead,  it  covered  the  homestead 
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property  and  extended  beyond  it,  and  as  she  accepted  that 
devise  she  could  not  take  a  homestead  under  the  statute. 
(Carr  v.  Carr,  177  111.  454.)  Omitting  any  consideration 
of  rights  or  obligations  arising  out  of  the  facts  relating  to 
the  personal  estate,  any  enforcement  of  the  widow's  award 
against  the  real  estate  has  been  barred  by  the  unexplained 
delay  of  more  than  seven  years,  and  the  enjoyment  of  the 
devise  of  an  interest  in  the  real  estate  estops  the  com- 
plainant to  claim  contrary  to  the  provisions  of  the  will. 
Friederich  v.  Wombacher,  204  111.  72. 

The  decree  is  affirmed.  ^^^^^^  ^^^^_ 


R.  E.  Smith  et  al.  Defendants  in  Error,  vs.  Rebecca 
Kopitzki  et  al.  Plaintiffs  in  Error. 

Opinion  filed  June  21,  ipi2, 

1.  Deeds — when  opinions  as  to  grantor's  mental  powers  are  not 
entitled  to  much  weight.  Brief  conversations  and  petty  business 
dealings  between  the  grantor  and  strangers,  and  the  opinions  based 
thereon,  are  competent  evidence  upon  the  subject  of  the  grantor's 
mental  powers,  but  they  are  not  entitled  to  great  weight 

2.  Same — when  deed  will  not  be  set  aside  for  grantor^s  lack  of 
mental  capacity.  A  deed  will  not  be  set  aside  for  lack  of  mental 
capacity  by  the  grantor  where  the  preponderance  of  the  evidence 
is  that  whatever  temporary  aberrations  may  have  afifected  him  at 
other  times,  he  had  sufficient  mental  capacity,  when  he  made  the 
deed,  to  understand  that  particular  business  and  its  effect  and  to 
exercise  his  will  in  regard  to  it. 

3.  Same — undue  influence  which  will  avoid  a  deed  nmst  have 
operated  when  deed  was  made.  The  undue  influence  which  will 
avoid  a  deed  must  be  a  wrongful  influence  operating  at  the  time 
of  the  execution  of  the  instrument  to  the  extent  of  depriving  the 
grantor  of  his  free  agency. 

4.  Same — undue  influence  not  presumed  from  fact  of  relation- 
ship of  parent  and  child.  The  fact  of  the  relationship  of  parent 
and  child  does  not,  where  the  parent  is  tlie  grantor  and  the  child 
the  grantee,  raise  any  presumption  of  undue  influence,  and  in  such 
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case  there  must  be  proof  of  fraud  or  undue  influence  in  fact  in 
order  to  avoid  the  deed  on  those  grounds. 

-  5.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
as  to  the  first  of  the  two  deeds  set  aside  by  the  decree  the  evidence 
is  not  sufficient  to  sustain  the  decree,  but  that  as  to  the  second 
deed,  made  some  five  years  later,  when  the  grantor's  condition  was 
materially  changed,  the  evidence  sustains  the  decree. 

Writ  o^  Error  to  the  Circuit  Court  of  Woodford 
county ;  the  Hon.  George  W.  Patton,  Judge,  presiding. 

Barnes  &  Magoon,  for  plaintiffs  in  error. 

WoLFENBARGER  &  May,  and  Joseph  A.  Weii.,  for  de- 
fendants in  error. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  prosecuted  to  reverse  a  decree 
of  the  circuit  court  of  Woodford  county  setting  aside  two 
deeds  on  account  of  the  mental  incapacity  of  the  grantor 
and  the  undue  influence  of  the  grantee.     Jacob  Patterson, 
the  grantor,  died  on  July  13,  1908,  at  the  age  of  ninety- 
two  years.    His  heirs  were  his  daughter,  Rebecca  Kopitzki, 
the  plaintiff  in  error,  and  his  grandchildren,  the  defendants 
in  error,  who  are  the  children  of  a  daughter  and  a  son 
who  died  in  his  lifetime.     The  other  plaintiff  in  error  is 
Joseph  Kopitzki,  Rebecca's  husband.    The  deeds  were  made 
to  Rebecca  Kopitzki,  one  on  October  19,  1903,  the  other  on 
February  7,  1908,  each  conveying  eighty  acres  of  land,  the 
two  tracts  constituting  the  grantor's  farm. 

Jacob  Patterson  came  from  Ohio  in  1853  to  Woodford 
county,  where  he  spent  the  rest  of  his  life.  His  wife  died 
in  1892.  From  that  time  his  daughter  and  her  husband 
lived  with  him  on  the  farm  in  controversy.  On  June  15, 
1898,  while  crossing  the  railroad  track  in  a  buggy,  he  was 
struck  by  a  train  and  severely  injured,  sustaining  a  frac- 
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ture  of  the  jaw,  the  loss  of  the  sight  of  one  eye  and  the 
partial  loss  of  the  sight  of  the  other,  and  other  serious  in- 
juries. The  defendants  in  error  contend  that  after  this  ac- 
cident he  was  affected  with  senile  dementia  and  had  not 
sufficient  mental  capacity  for  the  transaction  of  business 
but  was  under  the  control  of  his  daughter,  who  sustained 
a  fiduciary  relation  to  him  and  who  caused  him  to  execute 
the  deeds  in  question  without  consideration. 

The  second  deed  reserved  a  life  estate  to  the  grantor. 
The  first  reserved  to  the  grantor  the  right  to  occupy  and 
live  in  his  home  place  on  the  land  and  to  be  boarded  and 
washed  for  by  the  grantee  during  the  remainder  of  his  life. 
Other  than  this  latter  so-called  reservation  no  considera- 
tion existed  for  either  deed.  They  are  to  be  sustained,  if 
at  all,  as  gifts.  The  questions  involved  are  therefore  the 
mental  capacity  of  the  grantor,  the  undue  influence  of  the 
grantee  and  the  existence  of  the  fiduciary  relation. 

The  same  contrariety  of  opinions  exists  among  the  wit- 
nesses as  is  usually  found  in  cases  involving  the  acts  of  an 
old  man  who  has  ceased  to  be  engaged  in  active  business. 
Twenty-three  witnesses  were  examined  for  the  defendants 
in  error,  nine  of  whom  were  complainants  or  their  spouses. 
Thirty-five  were  examined  for  the  plaintiffs  in  error  be- 
sides themselves.  The  abstract  consists  of  278  pages  and 
each  side  has  filed  a  brief  of  over  135  pages,  devoted  al- 
most entirely,  as  was,  of  course,  inevitable,  to  a  disaission 
of  the  testimony.  These  facts  are  stated  to  indicate  tfiat 
it  is  impossible,  within  the  reasonable  limits  of  an  opinion, 
to  set  out  and  discuss  the  testimony  of  the  witnesses.  We 
have  read  the  abstract  and  the  briefs,  and  without  attempt- 
ing to  set  down  an  analysis  of  the  testimony  shall  state  our 
conclusions. 

Much  of  the  testimony  is  of  little  value  because  the 
opinions  expressed  as  to  the  grantor's  capacity  appear  to  be 
based  upon  inadequate  opportunities  of  observation.  Brief 
casual  conversations  at  chance  meetings,  particularly  with 
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strangers,  small  purchases  of  tobacco,  and  transactions  of 
a  similar  character,  do  not  form  a  satisfactory  basis  for 
determining  a  person's  mental  powers.    While  such  occur- 
rences, and  opinions  based  on  them,  are  competent  evi- 
dence, they  do  not  carry  much  weight.     Patterson  was 
eighty-two  years  old  at  the  time  of  his  injury.     He  prose- 
cuted an  action  against  the  railroad  company,  in  which 
there  ^ere  two  trials  and  one  reversal  by  the  Appellate 
Court.     He  attended  these  trials  and  testified.     The  case 
was   finally   settled   and   the   railroad   company    paid   the 
amount  agreed  upon.    Patterson  employed  counsel  and  set- 
tled with  and  paid  them,  and  it  does  not  seem  to  have 
occurred  to  anyone  that  he  was  not  competent  to  transact 
that  business.     He  drove  about  to  the  various  small  towns 
in  the  neighborhood,  and  to  some  extent  transacted  busi- 
ness connected  with  his  farm,  sold  grain,  bought  lumber, 
barbed  wire,  a  buggy  and  harness  and  other  articles.    The 
complainants  themselves,   and   the  husbands  of   some   of 
them,  testified  to  facts  tending  to  show  mental  incapacity 
at  the  time,  and  two  of  them  testify  to  his  signing  in 
blank,  and  giving  to  them,  promissory  notes  without  any 
explanation  or  reason  for  it,  when,  as  they  said,  they  were 
testing  his  mind  with  a  view  to  having  a  conservator  ap- 
pointed.   No  application,  however,  was  made  for  this  pur- 
pose.   Other  witnesses  testified  to  the  mental  incapacity  of 
the  testator,  but  we  are  of  the  opinion  that  the  preponder- 
ance of  the  evidence  does  not  show  such  incapacity  at  the 
time  of  the  execution  of  the  first  deed.     This  -deed  was 
written  by  J.  C.  Irving  and  acknowledged  before  him  as  a 
notary  public.     Inking  had  been  circuit  clerk  of  Woodford 
county  and  master  in  chancery.     He  testified  that  Jacob 
Patterson  came  into  his  office  in  Metamora  alone  and  told 
him  that  he  wanted  to  make  a  deed  of  the  eighty  acres  to 
his    daughter,  Becky.     He  talked  of  making  a  will,  but 
Irving'  advised  him  that  it  was  safer  to  make  a  deed  and 
deliver  it  to  her.     Irving  wrote  the  deed  and  took  the  ac- 
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knowledgment  and  Patterson  paid  him  and  took  the  deed 
away.  Whatever  temporary  aberrations  might  have  oc- 
curred to  Patterson,  the  preponderance  of  the  evidence  is 
that  he  had  at  that  time  the  mental  capacity  to  imderstaml 
that  particular  business  and  its  effect  and  to  exercise  his 
will  in  regard  to  it.  There  was  some  evidence  tending  to 
show  that  Irving  had  previously  expressed  the  opinion  that 
Patterson  was  not  competent  to  execute  a  deed,  but  we  do 
not  regard  it  as  overcoming  his  testimony.  Whatever  may 
have  been  the  effect  of  Mrs.  Kopitzki's  abusive  talk  about 
the  complainants,  it  cannot  be  presumed  that  it  was  effective 
at  the  time  of  making  this  deed,  when  her  father  was  miles 
away  from  her,  alone,  and,  so  far  as  the  evidence  shows, 
acting  entirely  on  his  own  initiative.  The  undue  influence 
which  will  avoid  a  deed  must  be  a  wTongful  influence, 
operating  at  the  time  of  the  execution  of  the  instrument 
to  the  extent  of  depriving  the  grantor  of  his  free  agency. 
(Sears  v.  Vaughan,  230  111.  572.)  The  evidence  does  not 
justify  the  conclusion  that  Mrs.  Kopitzki.  dominated  her 
father  at  the  time  this  deed  was  executed,  to  the  extent  of 
substituting  her  will  for  his.  It  cannot  be  presumed  from 
the  mere  fact  of  relationship  that  a  conveyance  from  a  par- 
ent to  a  child  is  the  result  of  fraud  or  undue  influence. 
There  must  be  proof  of  fraud  or  undue  influence  in  fact. 
(Sears  v.  Vaughan,  supra;  Hudson  v.  Hudson,  237  111. 
9.)  While  Mrs.  Kopitzki's  conduct  toward  her  father  was 
kind  and  filial,  the  evidence  does  not  indicate  that  she  con- 
trolled him  in  business  matters  or  that  she  occupied  toward 
him,  as  to  such  matters,  a  fiduciary  relation. 

The  second  deed  was  made  five  years  after  the  first 
and  only  five  months  before  Jacob  Patterson's  death.  The 
conditions  had  changed.  Most  of  the  testimony  as  to  his 
mental  condition  related  to  a  time  not  later  than  1905  or 
1906.  This  second  deed  was  written  by  Jesse  G.  Mundell, 
of  Cazenovia,  a  small  town  about  four  miles  from  Patter- 
son's farm.    He  testified  that  Mrs.  Kopitzki  telephoned  him 
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to  inquire  if  he  could  come  out  on  some  business  right 
away.  He  told  her  he  could,  and  she  told  him  to  bring 
with  him  his  notary's  seal  and  a  blank  deed  and  she  would 
tell  him  what  she  wanted  when  he  got  there.  He  drove 
out.  Mrs.  Kopitzki  met  him  at  the  door  and  told  him  to 
go  in  and  see  grandpa;  that  he  wanted  Mundell  to  make 
a  deed  out  for  him.  They  went  in  together  and  talked 
twenty  minutes  or  a  half  hour,  and  then  Mrs.  Kopitzki 
again  said  grandpa  wanted  to  make  a  deed  to  her  for  the 
north  eighty.  She  had  the  description.  Mundell  made  out 
the  deed,  and  when  he  came  to  the  consideration  he  said, 
"Grandpa,  what  is  the  consideration?"  Patterson  said,  "I 
don't  know."  Mundell  then  asked  Mrs.  Kopitzki  what  the 
consideration  would  be,  and  she  said,  "Make  it  a  dollar  and 
love,"  but  Mundell  told  her  he  thought  it  would  be  better 
to  make  it  some  consideration  and  suggested  $500,  and  she 
said,  "All  right,"  and  it  was  written  $500.  Mundell  told 
Patterson  it  was  a  deed  for  the  north  eighty  and  asked  him 
if  he  wanted  to  give  it  to  Becky.  Patterson  answered 
"yes."  Mundell  asked  him  whether  he  could  sign  his  name, 
and  he  answered  that  he  did  not  know  whether  he  could 
or  not.  Two  witnesses  were  then  brought  in.  Patterson 
made  his  mark  and  the  witness  attested  it. 

It  is  reasonably  manifest  from  the  testimony  that  Pat- 
terson's mental  condition  had  become  much  worse  than 
when  the  former  deed  was  executed.  He  did  nothing  to 
indicate  a  wish  of  his  own  to  execute  the  second  deed.  The 
summons  to  Mundell  came  from  Mrs.  Kopitzki.  When 
Mundell  arrived  she  told  him  what  was  wanted.  Patterson 
did  not  mention  the  subject  of  the  deed  and  after  a  half 
hour's  wait  Mrs.  Kopitzki  did.  Patterson  apparently  took 
no  interest  in  the  matter,  did  not  know  what  the  consid- 
eration should  be,  and  apparently  did  not  care  about  that 
or  any  other  feature  of  the  transaction.  His  mind  was 
not  in  such  a  condition  as  to  understand  the  nature  and 
effect  of  his  act  and  to  form  and  carry  out  an  independent 
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puq)ose.  This  deed  was  properly  set  aside.  The  cause  was 
heard  by  the  chancellor  in  open  court.  While  we  recog- 
nize the  advantage  he  had  of  seeing  the  witnesses  and  hear- 
ing them  testify  and  the  weight  which  should  be  given  his 
decree  under  such  circumstances,  yet  we  are  of  the  opinion, 
from  a  consideration  of  the  whole  record,  that  the  evidence 
was  not  sufficient  to  justify  the  setting  aside  of  the  first 
deed  on  any  of  the  grounds  stated. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill  as  to  the  first  deed  and  to  set 
aside  the  second  deed.  Each  party  will  pay  half  the  costs 
in  both  courts. 

Reversed  and  remanded,  with  directions. 


In  the  Matter  of  the  Estate  of  Catherine  Weedman,.  De- 
ceased.— (Harriet  Baker  Matthews  et  al.  Appel- 
lants. 

Opinion  Hied  June  21,  1^12, 

1.  Wills — on  probate,  only  the  testimony  of  subscribing  wit- 
nesses is  competent  on  question  of  mental  capacity.  Upon  appli- 
cation to  probate  a  will  executed  in  legal  form  no  evidence  other 
than  the  testimony  of  the  subscribing  witnesses  is  competent  upon 
the  question  of  the  mental  capacity  of  the  testator  or  testatrix. 

2.  Same — transcript  of  proceedings  for  appointment  of  conser- 
vator not  admissible  on  application  for  probate.  Upon  application 
to  probate  a  will,  where  the  testimony  of  the  subscribing  witnesses 
satisfies  the  requirements  of  the  statute,  it  is  error  to  admit  in 
evidence,  for  the  purpose  of  showing  that  the  testatrix  was  of 
unsound  mind,  a  transcript  of  proceedings  in  the  county  court  for 
the  appointment  of  a  conservator  for  the  testatrix  before  the  will 
was  made. 

3.  Same — what  docs  not  show  fraud  in  assisting  in  prepara- 
tion of  will.  The  mere  fact  that  the  person  appointed  to  act  as 
conservator,  but  who  did  not  qualify,  and  the  attorney  who  repre- 
sented the  alleged  distracted  person  in  the  conservatorship  pro- 
ceeding, subsequently  assisted  such  person  to  make  a  will,  docs 
not  show  fraud  or  improper  conduct  on  their  part  if  they  believed 
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she  was  of  sound  mind  when  the  will  was  made,  and  did  not  ex- 
ert any  improper  influence  or  suggest  what  the  will  should  contain. 

4.  Same — presumption  that  unsoundness  of  mind  once  shown 
will  continue  is  not  conclusive.  An  inquest  of  lunacy  is  conclu- 
sive as  to  subsequent  occurrences  only  when  made  so  by  statute, 
and  the  presumption  that  unsoundness  of  mind  once  shown  to  ex- 
ist will  continue  is  not  conclusive  against  the  making  of  a  valid 
will  but  may  be  rebutted  by  proof. 

5.  Same — finding  that  person  is  feeble-minded  'docs  not  estab- 
lish want  of  testamentary  capacity.  A  finding  by  a  jury  that  a 
person  is  a  distracted  or  feeble-minded  person  and  by  reason  of 
such  condition  incapable  of  managing  and  caring  for  her  estate  is 
not  conclusive  that  she  lacks  testamentary  capacity,  as  one  may 
be  capable  of  making  a  will  and  yet  be  incapable  of  disposing  of 
property  by  contract  or  of  managing  her  estate. 

6.  Same — mental  capacity  required  to  make  contracts  is.  not 
essential  to  making  of  will.  Mental  strength  sufficient  to  compete 
with  an  antagonist  is  essential  to  the  making  of  deeds  and  con- 
tracts and  the  transaction  of  ordinary  business,  but  it  is  sufficient 
for  the  making  of  a  will  that  the  testator  understands  the  business 
in  which  he  is  engaged,  his  property,  the  natural  objects  of  his 
bounty  and  the  disposition  he  desires  to  make  of  his  property. 

Appeai.  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Cow)STiN  D.  Mykrs,  Judge,  presiding. 

Welty,  Sterling  &  Whitmore,  (Newton  Mat- 
thews, of  counsel,)  for  appellants. 

Hart  &  Fleming,  for  appellee. 

Mr.  Chiei?  Justice  Dunn  delivered  the  opinion  of  the 
court : 

Catherine  Weedman,  a  resident  of  Bloomington,  Illi- 
nois, died  on  September  9,  191 1,  and  a  few  days  later 
Minor  B.  Neal,  her  son-in-law,  presented  to  the  county 
court  of  McLean  county  a  petition  for  the  probate  of  an 
instrument  purporting  to  be  her  will.  Objection  was  made 
by  the  present  appellants,  but  upon  the  hearing  of  the  pe- 
tition the  instrument  was  admitted  to  probate,  and  upon 
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appeal  this  order  of  the  county  court  was  affirmed  by  the 
circuit  court.  The  objectors  have  appealed  from  the  order 
of  the  circuit  court. 

The  will  was  executed  in  legal  form  and  the  testimony 
of  the  subscribing  witnesses  fulfilled  the  requirements  of 
the  statute  for  its  admission  to  probate.    No  other  evidence 
as  to  the  mental  capacity  of  the  testatrix  was  competent. 
(Claussenius  v.  Claussenius,  179  111.  545;  Moody  v.  Found, 
208  id.  78;    O'Brien  v.  BonAeld,  213  id.  428.)     The  ob- 
jectors, however,  introduced  in  evidence  a  transcript  of 
certain  proceedings  in  the  county  court  of  McLean  county 
for  the  appointment  of  a  conservator  for  Mrs.  Weedman 
which  were  begun  on  November  22,  1909,  and  resulted  in 
a  verdict  finding  that  she  was  a  distracted  or  feeble-minded 
person,  and  in  a  judgment  rendered  November  27,  1909,  on 
the  verdict,  directing  that  Minor  B.  Neal  be  appointed  con- 
servator for  her,  from  which  judgment  an  appeal  was  taken 
by  Mrs.  Weedman  to  the  circuit  court.    A  transcript  of  her 
testimony  given  on  the  trial  in  the  county  court  was  also 
introduced.    The  will  was  executed  on  December  30,  1909. 
The  appellants  contend  that  a  person  who  has  been  legally 
adjudged  to  be  a  distracted  or   feeble-minded  person  is 
therefore  not  authorized  to  devise  property,  and  that  the 
circumstances  attending  the  execution  of  the  will  consti- 
tuted such  fraud  and  improper  conduct  as  to  invalidate  it. 

The  object  of  a  hearing  when  a  supposed  will  is  pre- 
sented for  probate  is  to  determine  whether  it  has  been  exe- 
cuted with  the  formalities  required  by  law,  and  the  statute 
prescribes  the  amount  and  kind  of  proof  which  is  sufficient 
to  admit  the  will  to  record, — that  is,  the  testimony  of  two 
subscribing  witnesses  to  the  execution  of  the  will  and  to 
their  belief  that  the  testator  or  testatrix  was  of  sound  mind. 
No  other  evidence  is  required  and  no  contradictory  evi- 
dence is  admissible,  though  the  statute  reserves  the  right  to 
show  fraud,  compulsion  or  other  improper  conduct  suffi- 
cient to  invalidate  the  will.    Therefore  no  part  of  the  pro- 
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ceedings  for  the  appointment  of  a  conservator  or  of  the 
testimony  of  Mrs.  Weedman  was  admissible  for  the  pur- 
pose of  showing  that  she  was  not  of  sound  mind. 

It  is  argued,  however,  that  other  circumstances  in  the 
case,  in  connection  with  the  record,  show  fraud  and  im- 
proper conduct  which  should  invalidate  the  will.  These 
other  circumstances  are,  that  Minor  B.  Neal,  who  was  ap- 
pointed conservator  but  did  not  qualify,  took  Mrs.  Weed- 
man  to  the  office  of  the  attorney  who  wrote  the  will ;  that 
he  witnessed  it,  together  with  the  lawyer  who  wrote  it  and 
who  was  Mrs.  Weedman's  attorney  in  the  trial  for  the 
appointment  of  a  conservator,  and  with  two  other  persons 
who  were  witnesses  on  that  trial.  The  conclusion  that  the 
action  of  these  persons  constituted  fraud  or  improper  con- 
duct rests  upon  the  hypothesis  that  the  order  of  the  county 
court  was  conclusive  proof  of  the  unsoundness  of  mind  of 
the  testatrix.  There  was  no  impropriety  in  their  assisting 
Mrs.  Weedman,  in  the  manner  stated,  in  making  her  will 
if  they  believed  her  at  the  time  to  be  of  sound  mind.  There 
is  no  evidence  that  any  one  of  them  made  any  suggestion 
as  to  what  the  will  should  contain  or  sought  to  influence 
or  compel  her  or  was  guilty  of  any  fraud  in  respect  to  it. 
No  action  of  any  person  is  shown  which  could  be  regarded 
as  fraud,  compulsion  or  improper  conduct  unless  the  tes- 
tatrix was  of  unsound  mind,  and,  as  has  already  been  said, 
no  evidence  on  that  question  was  admissible  except  the  tes- 
timony of  the  subscribing  witnesses. 

Moreover,  it  is  to  be  noted  that  the  will  was  executed 
more  than  a  month  after  the  verdict  of  the  jury  and  the 
judgment  of  the  county  court,  and  the  judgment  could  not 
be  conclusive  that  the  testatrix  was  still  of  unsound  mind 
at  the  latter  date.  Though  unsoundness  of  mind  once 
shown  to  exist  may  be  presumed  to  continue,  the  presump- 
tion is  not  conclusive.  If  the  testatrix  had  been  confined 
in  a  hospital  for  the  insane  under  the  judgment  and  had 
applied  for  a  writ  of  habeas  corpus  on  the  day  the  will  was 
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executed,  she  would  have  been  entitled  to  be  discharged  if 
she  had  shown  she  was  then  of  sound  mind,  notwithstand- 
ing the  judgment.  An  inquest  of  lunacy  is  conclusive  as 
to  subsequent  occurrences  only  when  made  so  by  statute, 
as  in  the  case  of  contracts,  which  are  declared  void  by  sec- 
tion 14  of  chapter  86  of  the  Revised  Statutes.  It  is  signifi- 
cant that  no  such  declaration  is  made  in  regard  to  wills. 
It  is  further  to  be  observed  that  the  verdict  and  judgment 
do  not  find  that  Mrs.  Weedman  was  of  unsound  mind. 
The  finding  is  that  she  is  a  distracted  or  feeble-minded 
person,  and  by  reason  of  this  condition  incapable  of  man- 
aging and  caring  for  her  estate.  No  greater  force  can  be 
given  to  this  finding  than  that  she  was  feeble-minded,  and 
this  is  not  enough  to  invalidate  a  will.  Mental  weakness  is 
not  inconsistent  with  testamentary  capacity.  A  less  degree 
of  mental  capacity  is  requisite  for  the  execution  of  a  will 
than  for  the  execution  of  contracts  and  the  transaction  of 
ordinary  business.  One  may  be  capable  of  making  a  will 
yet  incapable  of  disposing  of  his  property  by  contract  or  of 
managing  his  estate.  {Greene  v.  Greene,  145  111.  264.) 
Mental  strength  to  compete  with  an  antagonist  and  under- 
standing to  protect  his  own  interest  are  essential  in  the 
transaction  of  ordinary  business,  while  it  is  sufficient  for 
the  making  of  a  will  that  the  testator  understands  the  busi- 
ness in  which  he  is  engaged,  his  property,  the  natural  ob- 
jects of  his  bounty  and  the  disposition  he  desires  to  make 
of  his  property.  {Ring  v.  Lawless,  190  111.  520;  Greene 
V.  Manvcll,  251  id.  335.)  The  condition  of  being  unable, 
by  reason  of  weakness  of  mind,  to  manage  and  care  for 
an  estate  is  not  inconsistent  with  capacity  to  make  a  will. 
Rice  V.  Rice,  50  Mich.  448;  Williafns  v.  Robinson,  39 
Vt.  267. 

The  order  of  the  circuit  court  was  right,  and  it  is  af- 

fi™^^'  Order  aflirmed. 
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The  People  of  the  State  o^  Illinois,  Defendant  in  Er- 
ror, vs.  Adolph  Baskin,  Plaintiff  in  Error. 

Opinion  Med  June  21,  IQ12, 

1.  Criminal  law — party  may  he  convicted  of  receiving  stolen 
property  on  testimony  of  the  thieves.  The  jury  may  convict  the 
accused  of  the  crime  of  receiving  stolen  property  on  the  uncor- 
roborated testimony  of  the  thieves,  even  though  the  latter  contra- 
dict each  other  as  to  certain  details  and  although  the  accused  aad 
his  foreman  deny  that  they  had  any  dealings  with  the  thieves  ex- 
cept to  refuse  to  buy  the  goods. 

2.  Same — evidence  as  to  other  transactions  before  the  cfnc  in 
question  is  admissible  to  show  guilty  knowledge.  In  a  prosecu- 
tion for  receiving  stolen  property,  evidence  of  other  transactions 
before  the  one  in  question  is  admissible  in  order  to  show  guilty 
knowledge;  but  testimony  concerning  another  transaction  is  prop- 
erly stricken  out,  where  the  witness  is  unable  to  say  whether  it 
took  place  before  or  after  the  transaction  in  question. 

3.  Same — court  may,  upon  proper  showing,  call  a  witness  so 
that  both  sides  may  cross-examine  him.  If  the  prosecution  is  un- 
able to  vouch  for  or  guarantee  the  testimony  of  a  person  who 
was  an  eye-witness  of  the  crime,  the  court  may,  on  a  proper  show- 
ing, call  the  witness  and  examine  him,  in  order  that  the  prosecu- 
tion, as  well  as  the  defense,  may  cross-examine  him. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Martin  M.  GridlEy,  Judge,  presiding. 

James  T.  Brady,  (Edwin  J.  Raber,  of  counsel,)  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Fred  H.  Hand,  (Jeremiah 
Sullivan,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  convicted  in  the  criminal  court  of 
Cook  county  of  receiving  stolen  property  and  sentenced  to 
an  indeterminate  period  in  the  penitentiary.     Richard  Mc- 
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Laughlin,  jointly  indicted  with  plaintiff  in  error,  was  found 
not  guilty  by  the  jury. 

On  April  22^  191 1|  the  place  of  business  of  the  Quinn 
Supply  Company,  dealers  in  plumbers'  supplies  in  Chicago, 
was  entered  and  a  watch  and  chain,  a  ring,  two  revolvers, 
about  $60  in  money  and  a  quantity  of  plumbers'  supplies 
valued  at  several  hundred  dollars  were  taken.  Frank  Piatt, 
who  was  at  the  time  of  this  trial  serving  a  term  in  the 
penitentiary  for  highway  robbery,  testified  for  the  State 
that  on  Saturday  night,  April  22,  191 1,  he,  with  John 
Kaczor,  assisted  a  part  of  the  time  by  James  Buckley,  an 
expressman,  went  to  the  Quinn  company's  place  of  busi- 
ness and  took  this  property,  leaving  a  part  of  it  at  Buck- 
ley's place,  on  Wells  street,  in  Chicago,  and  the  plumbers' 
supplies  at  Baskin's  junk  yard,  which  they  reached  between 
six  and  seven  the  following  morning;  that  one  McLaugh- 
lin, an  employee  of  Baskin  in  charge  of  the  place,  tele- 
phoned to  his  employer  and  that  Baskin  came  shortly  there- 
after to  the  store;  that  after  some  conversation  he  asked 
Hatt  where  he  got  the  brass,  and  the  latter  told  him  the 
facts;  that  Baskin  said  he  did  not  know  whether  or  not, 
if  he  bought  it,  he  could  sell  it,  but  after  conferring  with 
a  man  with  spectacles,  whom  Hatt  did  not  know,  said  he 
would  take  it,  weighed  it  and  paid  him  $180,  or  tpn  cents 
a  pound.  According  to  Piatt's  story  he  made  two  trips  to 
Quinn's  store, — one  with  Kaczor  alone,  and  the  other  with 
Kaczor  and  Buckley,  with  Buckley's  wagon, — and  the  $180 
was  divided  equally  between  himself,  Kaczor  and  Buckley 
and  the  other  property  between  himself  and  Kaczor.  Buck- 
ley did  not  testify.  Kaczor  testified  substantially  the  same 
as  Piatt  as  to  the  delivery  and  sale  of  the  plumbers'  sup- 
plies to  Baskin,  but  stated  that  he  only  made  one  trip  to 
Quinn's  place  of  business  that  night, — that  being  with  Piatt 
and  Buckley, — and  that  he  (Kaczor)  only  received  $3  from 
the  sale  of  the  brass.  Baskin  testified  denying  that  he  had 
purchased  the  plumbing  supplies  or  any  other  junk  from 
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Piatt  or  Kaczor  or  that  he  was  at  his  place  of  business  at 
all  on  the  Sunday  morning  in  question.  His  testimony  on 
the  latter  point  was  corroborated  by  a  witness  who  lived 
in  the  same  flat-building  and  testified  that  she  saw  him  at 
his  home  that  morning.  He  stated  that  his  employee,  Mc- 
Laughlin, on  May  5,  191 1,  telephoned  him  that  some  men 
wanted  to  sell  a  load  of  brass  and  asked  if  he  should  let 
them  leave  it,  and  that  he  replied  that  he  did  not  want  to 
buy  from  people  he  did  not  know  and  to  send  them  away ; 
that  he  afterwards  learned  from  one  Mansfield,  who  dealt 
in  junk,  that  on  May  5  he  had  bought  of  Piatt  some 
old  brass.  McLaughlin,  who  kept  the  books  and  acted  as 
watchman  for  Baskin,  testified  that  on  Friday  morning, 
May  5,  Piatt,  Kaczor,  Buckley  and  one  Cervenski  called 
at  Baskin's  place  of  business  with  a  load  of  brass  and  he 
told  them  they  would  have  to  see  the  boss;  that  he  then 
telephoned  to  Baskin  about  the  material  being  there  and 
was  told  that  he  did  not  want  to  purchase  from  men  he 
did  not  know;  that  Piatt,  Kaczor  and  the  others  drove 
away  in  an  ill-humor,  cursing  and  swearing  at  Baskin.  He 
also  testified  that  none  of  these  men  came  to  Baskin's  place 
of  business  on  April  23.  Quinn,  the  owner  of  the  stolen 
property,  swore  that  the  brass  was  worth- about  $1300. 
When  stolen  it  was  largely  in  the  form  of  new  valves,  and 
according  to  Piatt  and  Kaczor  the  wheels  on  these  were 
broken  off  with  a  sledge  at  the  junk  yard.  A  witness  for 
Baskin  testified  that  for  melting  and  refining  purposes  ma- 
terial of  the  character  in  question  was  not  worth  at  that 
time  more  than  seven  and  one-half  cents  a  pound.  Four 
w^itnesses  testified  as  to  former  good  character  of  Baskin. 
The  chief  contention  of  the  plaintiff  in  error  is  that 
the  evidence  does  not  justify  a  conviction,  there  being  no 
other  testimony  than  that  of  Piatt  and  Kaczor  that  the 
brass  was  ever  in  plaintiff  in  error's  possession.  It  is  ad- 
mitted by  counsel  that  a  judgment  of  conviction  for  a  crime 
may  properly  be  based  upon  the  uncorroborated  evidence 
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of  an  accomplice,  (Rider  v.  People,  no  111.  ii;  Gray  v. 
People,  26  id.  344;  Loehr  v.  People,  132  id.  504;)  but  it 
is  contended  that  such  evidence,  under  all  authorities,  is 
subject  to  grave  suspicion  and  should  be  acted  upon  with 
the  utmost  caution.  (Hoyt  v.  People,  140  111.  588;  Camp- 
bell  v.  People,  159  id.  9.)  It  is  further  contended  that  the 
testimony  of  these  two  accomplices  should  be  given  less 
weight  because  they  contradicted  themselves  as  to  the  num- 
ber of  times  Kaczor  made  trips  to  Quinn's  place  of  business 
and  as  to  the  division  of  the  proceeds  of  the  burglary. 
The  testimony  of  the  two  witnesses  for  the  State  is  in  di- 
rect conflict  with  the  testimony  of  plaintiff  in  error  and  his 
employee,  McLaughlin.  There  is  no  possible  way  of  rec- 
onciling this  conflict.  The  jury,  in  reaching  their  conclu- 
sion, must  have  accepted  the  testimony  of  the  witnesses  for 
the  State  and  discredited  or  rejected  the  testimony  for  the 
defense.  Whether  or  not  Piatt  and  Kaczor  were  or  were 
not  worthy  of  belief  was  the  pivotal  fact  upon  which  the 
whole  case  turned  and  one  which  it  was  the  peculiar  pro- 
vince of  the  jury  to  determine.  In  this  connection  it  is 
insisted  that  the  jury  must  have  acted  arbitrarily  in  acquit- 
ting McLaughlin  and  convicting  plaintiff  in  error  on  prac- 
tically the  same  testimony.  There  is  nothing  in  the  record, 
even  if  the  testimony  of  Piatt  and  Kaczor  be  relied  on, 
to  indicate  that  McLaughlin  received  this  property  for  his 
own  gain.  Moreover,  the  testimony  does  not  show  that  he 
overheard  Ratt's  statement  as  to  where  the  goods  were 
obtained.  We  do  not  think  there  is  anything  so  incon- 
sistent in  these  two  different  findings,  or  that  the  proof  of 
plaintiff  in  error's  g^ilt  is  so  lacking,  as  to  indicate  that 
the  jury  were  moved  by  passion  or  prejudice  or  acted  un- 
reasonably in  finding  plaintiff  in  error  guilty. 

It  is  insisted  that  the  court  erred  in  admitting  the  tes- 
timony of  Kaczor  that  he  had  seen  plaintiff  in  error  in 
"John  Johnson's  case."  The  court  struck  out  this  testi- 
mony when  it  was  found  that  it  related  to  events  occurring 
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after  April  23,  191 1.  From  a  reading  of  the  record  we  do 
not  think  the  State's  attorney  intentionally  drew  out  this  in- 
competent testimony.  The  witness  Piatt  testified  that  plain- 
tiff in  error  told  him,  before  the  commission  of  the  alleged 
offense,  that  he  would  buy  anything  Piatt  might  bring  over 
to  him.  Piatt  testified,  oyer  the  objection  of  plaintiff  in 
error,  that  he  had  sold  material  to  plaintiff  in  error  on 
another  occasion  than  April  23,  191 1,  but  was  unable  to 
state  whether  this  was  before  or  after  that  date.  The  court 
thereupon  struck  out  that  testimony.  For  the  purpose  of 
proving  guilty  knowledge,  evidence  of  other  transactions 
before  the  transaction  in  question  is  admissible.  (Lipsey  v. 
People,  227  111.  364;  Cohn  v.  People,  197  id.  482.)  We 
do  not  think  reversible  error  was  committed  in  the  rulings 
on  this  evidence. 

The  assistant  State's  attorney  who  was  prosecuting  this 
case  announced  during  the  trial  that  there  was  an  eye- 
witness to  the  sale  to  plaintiff  in  error  but  that  the  State 
did  not  feel  that  it  should  call  him,  and  that  he  would  like 
to  have  the  court  call  the  witness  and  allow  both  sides  to 
cross-examine  him.  It  is  urged  that  this  was  error.  We 
think  it  is  clear  from  the  record  that  at  the  time  this  wit- 
ness was  called  by  the  court  the  State's  attorney  did  not 
believe  that  he  could  vouch  for  the  testimony  of  the  wit- 
ness or  guarantee  its  truth.  The  holding  of  the  court  on 
this  question  was  within  the  rule  laid  down  in  Carle  v. 
People,  200  111.  494.  This  court  said  in  People  v.  Clemin- 
son,  250  111.  135,  and  People  v.  Bernstein,  250  Id.  63,  that 
while  it  is  not  ordinarily  good  practice  for  the  trial  judge 
in  a  criminal  case  to  examine  witnesses,  it  may  under  some 
circumstances  be  his  duty  to  do  so.  On  the  showing  made 
in  this  record  we  do  not  think  the  court  committed  error 
in  the  examination  of  this  witness. 

It  is  further  insisted  that  the  court  erred  in  refusing 
the  second,  fifth  and  seventh  instructions  offered  for  the 
plaintiff  in  error.    These  refused  instructions  were  not  ac- 

9  5  4—3  8 
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curately  worded,  and  if  given  they  might  have  misled  the 
jury  as  to  the  law  of  the  case.  Moreover,  the  questions 
touched  upon  by  each  of  them  were  fairly  covered  by  other 
instructions  given  for  plaintiff  in  error. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  criminal  court  of  Cook  county  will  therefore 

be  affirmed.  ,    ,  ^    ^        , 

judgment  amrmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  R.  Earl  Sargent,  Plaintiff  in  Error. 

Opinion  filed  June  21,  igi2. 

1.  Motor  vehicles — act  of  ipii  was  intended  to  put  the  subject 
of  motor  vehicles  under  State  control.  The  manifest  purpose  of 
the  Motor  Vehicle  act  of  1911  was  to  place  the  whole  subject  of 
regulating  the  use  of  motor  vehicles  under  the  control  of  the  State 
and  to  supersede  all  previous  laws  and  ordinances  on  the  subject. 

2.  Constitutional  law — what  is  meant  by  the  "subject''  of  an 
act.  The  "subject"  of  an  act,  as  that  word  is  used  in  the  consti- 
tution, means  the  matter  or  thing  forming  the  groundwork  of  the 
act,  and  it  may  contain  many  parts  which  grow  out  of  it  and  are 
germane  to  it,  and  which,  if  traced  back,  will  lead  the  mind  to  the 
subject  as  the  generic  head. 

3.  Same — what  is  properly  included  in  an  act.  Any  matter  or 
thing  which  may  reasonably  be  said  to  be  subservient  to  the  gen- 
eral subject  or  purpose  is  germane  to  the  subject  and  may  be 
properly  included  in  the  act. 

4.  Same — Motor^  Vehicle  act  of  ipii  does  not  embrace  more 
than  one  subject.  While  the  subject  of  the  Motor  Vehicle  act  of 
191 1  is  expressed  in  the  title  with  more  particularity  than  is  re- 
quired, yet  the  act  relates  to  but  one  subject, — ^the  regulation  of 
the  use  of  motor  vehicles, — and  is  not  in  violation  of  section  13 
of  article  4  of  the  constitution. 

5.  Same — provision  for  creating  road  fund  with  motor  vehicle 
license  money  is  not  special  legislation.  The  provision  of  the  Mo- 
tor Vehicle  law  of  1911  directing  the  Secretary  of  State  to  pay 
the  fees  collected  under  the  act  into  the  State  treasury,  to  be  held 
as  a  special  fund  for  the  permanent  improvement  of  the  highways 
of  the  State,  is  not  a  local  or  special  law  "for  the  laying  out, 
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opening,  altering  and  working  roads  or  highways,"  such  as  is  pro- 
hibited by  section  22  of  article  4  of  the  constitution. 

6.  Same — Secretary  of  State  must  pay  all  license  fees  into  the 
State  treasury.  The  Secretary  of  State  cannot  apply  the  motor 
vehicle  license  fees  received  by  him  to  the  payment  of  the  ex- 
penses of  any  particular  department  of  his  office,  but  the  total 
amount  received  by  him  must  be  paid  into  the  State  treasury  and 
be  paid  out  only  in  pursuance  of  an  appropriation  by  the  legisla- 
ture, and  if  any  provision  of  the  Motor  Vehicle  act  of  191 1  au- 
thorizes the  contrary  such  provision  is  invalid,  but  its  invalidity 
does  not  affect  the  remainder  of  the  act. 

• 

Writ  01?  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Sheridan  E.  Fry,  Judge,  presiding. 

Daniel  L.  Cruice,  A.  S.  Langille,  and  O.  J.  C. 
Wray,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Fred  H.  Hand,  (Zach  Hof- 
heimer,  of  counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  convicted  in  the  municipal  cotirt 
of  Chicago  for  driving  his  automobile  for  hire  without  a 
chauffeur's  license,  in  violation  of  section  13  of  the  Motor 
Vehicle  act  of  191 1.  Said  section  provides  for  an  exam- 
ination by  the  Secretary  of  State,  or  by  examiners  ap- 
pointed by  him,  of  every  person  who  applies  for  a  license 
to  operate  a  motor  vehicle  for  hire,  and  for  the  issuing  of 
a  license  to  such  person,  if  found  qualified,  upon  payment 
of  a  fee  of  $5,  and  prohibits  any  person  from  operating 
or  driving  a  motor  vehicle  as  a  chauffeur  upon  the  public 
highways  of  this  State  after  the  first  of  January,  191 2,  un- 
less such  person  has  complied  in  all  respects  with  the  re- 
quirements of  this  section.  Section  18  of  said  act  imposes 
a  penalty  of  $25  for  willful  violation  of  section  13.  The 
plaintiff  in  error,  when  arrested,  was  operating  his  automo- 
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bile  for  hire  without  having  complied  with  section  13  in 
regard  to  procuring  a  license.  It  is  admitted  that  he  vio- 
lated the  statute,  and  the  only  defense  interposed  is  that 
said  amended  Motor  Vehicle  act  of  191 1  is  unconstitutional. 

The  principal  objection  urged  against  the  validity  of 
the  act  of  191 1  is,  that  it  includes  more  than  one  subject 
and  that  the  subject  of  said  act  is  not  embraced  within  the 
title,  as  is  required  by  section  13  of  article  4  of  the  con- 
stitution, which  provides  that  "no  act  hereafter  passed  shall 
embrace  more  than  one  subject  and  that  shall  be  expressed 
in  the  title."  An  act  under  this  provision  of  the  consti- 
tution may  be  void  (i)  either  because  it  embraces  more 
than  one  subject,  or  (2)  because  the  subject  is  not  em- 
braced within  the  title.  The  title  of  the  act  is  as  follows: 
"An  act  defining  motor  vehicles  and  providing  for  the  reg- 
istration of  the  same  and  of  motor  bicycles,  and  uniform 
rules  regulating  the  use  and  speed  thereof ;  prohibiting  the 
use  of  motor  vehicles  without  the  consent  of  the  owner  and 
the  offer  or  acceptance  of  any  bonus  or  discount  or  other 
consideration  for  the  purchase  of  supplies  or  parts  for  any 
such  motor  vehicle  or  for  work  or  repairs  done  thereon  by 
others,  and  defining  chauffeurs  and  providing  for  the  ex- 
amination and  licensing  thereof,  and  to  repeal  certain  acts 
therein  named."  The  act  contains  twenty-one  sections,  and 
when  read  together  it  will  be  seen  that  it  was  intended  to 
be  a  general  revision  of  the  law  in  relation  to  the  subject 
of  owning  and  operating  motor  vehicles,  and  w^as  designed 
to  supersede  all  previous  legislation  on  that  subject  and  all 
city  ordinances  relating  to  the  speed  of  automobiles  and 
other  horseless  vehicles. 

In  discussing  the  Motor  Vehicle  law  of  1907,  this  court, 
in  Ayres  v.  City  of  Chicago,  239  111.  237,  on  page  245,  said : 
"It  is  a  fact  within  the  common  knowledge  of  most  persons 
that  automobiles,  other  than  those  used  in  particular  locali- 
ties for  hire,  are  extensively  used  in  this  State  in  making 
tours  of  considerable  distance,  in  the  course  of  which  many 
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cities,  villages  and  towns  would  be  visited.  The  legisla- 
ture has  by  the  Motor  Vehicle  act  taken  the  subject  of  the 
regulation  of  the  speed  and  operation  of  automobiles  out 
of  the  hands  of  local  authorities  and  passed  the  Motor 
Vehicle  law  as  a  general,  uniform  regulation,  applicable 
alike  to  all  municipalities  of  the  State.  The  effect  of  this 
law  manifestly  is  to  abrogate  all  municipal  ordinances  de- 
signed to  regulate  the  use  of  motor  vehicles  passed  prior  to 
the  time  such  law  went  into  force  and  to  deprive  such  mu- 
nicipalities of  the  power  to  pass  such  regulating  ordinances 
in  the  future.  The  necessity  for  such  uniform  law  was  a 
matter  for  legislative  determination,  with  which  the  courts 
have  nothing  to  do.  Clearly,  the  purpose  of  the  legislature 
was  to  pass  a  new  and  complete  law  designed  to  take  the 
place  of  all  municipal  ordinances  or  rules  regulating  the 
equipment  and  operation  of  motor  vehicles." 

A  careful  reading  of  the  act  of  191 1  will  show  that  the 
legislative  intent  is  the  same  as  expressed  above  in  respect 
to  the  act  of  1907.  The  manifest  purpose  of  the  legislature 
was  to  bring  the  whole  subject  of  regulating  the  use  of 
motor  vehicles  under  the  control  of  the  State. 

As  we  understand  the  argument  of  plaintiff  in  error,  his 
contention  seems  to  be  that  both  the  act  and  the  title  in- 
clude a  plurality  of  subjects  and  for  that  reason  the  whole 
act  is  void.  The  word  "subject,"  as  used  in  the  constitu- 
tion, signifies  the  matter  or  thing  forming  the  groundwork. 
It  may  contain  many  parts  which  grow  out  of  it  and  are 
germane  to  it,  and  which,  if  traced  back,  will  lead  the  mind 
to  it  as  the  generic  head.  Any  matter  or  thing  which  may 
reasonably  be  said  to  be  subservient  to  the  general  sul^ject 
or  purpose  will  be  germane  and  may  be  properly  included 
in  the  law.  {O'Leary  v.  Cook  Cotmty,  28  Ill>  534.)  The 
constitution  of  1848  provided  that  "no  private  or  local  law 
shall  embrace  more  than  one  subject  and  that  shall  be  ex- 
pressed in  the  title."  The  legislature  passed  an  act  entitled 
"An  act  to  incorporate  the  Northwestern  University,"  one 
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section  of  which  prohibited  the  sale  of  spirituous  liquois* 
within  four  miles  of  the  university  under  a  special  penalty 
to  be  recovered  by  the  county  of  Cook.  This  court  held 
that  the  prohibition  of  the  sale  of  liquors  within  four  miles 
of  the  university  was  germane  to  the  subject  of  the  act, — 
that  is,  the  incorporation  of  the  university.  The  object  of 
this  constitutional  provision  is  to  prevent  the  insertion  in 
a  bill  of  matters  not  relating  to  the  title,  by  means  of  which 
members  of  the  legislature  might  be  led  to  vote  for  meas- 
ures which  they  would  not  otherwise  approve,  (MUne  v. 
People,  224  111.  125,)  but  it  has  never  been  held  that  it 
was  necessary  that  the  title  should  minutely  and  exactly 
express  every  related  matter  which  is  included  in  the  act. 
The  title  of  the  act  under  consideration  is  much  more  com- 
prehensive than  the  law  requires.  The  title  enumerates  the 
several  particular  matters  embraced  in  the  act,  but  all  of 
these  particulars  relate  to  but  one  general  subject. 

There  are  at  least  two  methods  of  expressing  the  sub- 
ject of  an  acct  in  the  title.  One  method,  which  has  uni- 
formly been  held  sufficient,  is  to  express  the  subject  of  the 
act  in  a  brief,  general  form.  Thus,  our  Criminal  Code,  of 
more  than  five  himdred  sections,  is  entitled  "An  act  to  re- 
vise the  law  in  relation  to  criminal  jurisprudence."  Our 
Revenue  law  is  entitled  "An  act  for  the  assessment  of  prop- 
erty and  for  the  levy  and  collection  of  taxes,"  and  the 
statute  in  relation  to  jurors  is  entitled  "An  act  concerning 
jurors  and  to  repeal  certain  acts  therein  named."  These 
several  statutes,  and  many  more  that  might  be  mentioned, 
contain  all  the  law  that  is  necessary  to  cover  the  general 
subject  legislated  upon,  and  necessarily  many  things  are  in- 
cluded in  them  that  are  not  expressed  within  the  general 
titles  except  as  they  are  related  to  or  have  some  more  or 
less  direct  connection  with  the  general  subject  being  legis- 
lated upon.  Another  method  of  stating  the  subject  of  an  act 
is  to  express  the  principal  features  of  the  legislation  some- 
what more  in  detail.    The  latter  method  of  giving  the  title 
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to  the  act  has  been  adopted  in  the  Motor  Vehicle  law.  If 
the  title  of  this  act  had  been  general,  such  as  "An  act  in 
relation  to  motor  vehicles  and  to  repeal  certain  acts  therein 
named,"  we  cannot  conceive  that  any  objection  could  be 
made  to  it  that  would  not  equally  apply  to  many  other 
enactments  which  have  never  been  questioned  in  this  re- 
gard. Here  the  subject  of  the  act  is  expressed  by  a  repe- 
tition in  the  title  of  a  number  of  particulars,  all  relating 
more  or  less  directly  to  the  subject  of  motor  vehicles.  The 
mere  mentioning  in  the  title  of  related  particulars  is  not 
stating  a  plurality  of  subjects.  The  act  in  question  relates 
to  one  general  subject,  and  that  subject  is  expressed,  per- 
haps, with  unnecessary  particularity  in  the  title.  The  act 
in  question  is  not  in  violation  of  section  13  of  article  4  of 
the  constitution. 

Plaintiff  in  error  makes  the  further  point  that  the  act 
is  local  or  special  legislation,  in  that  it  provides  that  the 
license  fees  received  by  the  Secretary  of  State  for  the  ex- 
amination and  licensing  of  chauffeurs  shall  be  deposited  in 
the  State  treasury  and  set  apart  as  a  special  fund  to  be  used 
as  a  road  fund,  which  shall  be  used  solely  for  the  perma- 
nent improvement  of  the  highways  of  the  State  outside  of 
any  incorporated  city,  town  or  village  and  shall  be  sub- 
ject to  the  appropriation  of  the  General  Assembly  for  that 
purpose,  only.  The  constitution  provides  (art.  4,  sec.  22,) 
that  the  legislature  shall  not  pass  any  local  or  special  law 
for  "laying  out,  opening,  altering  and  working  roads  or 
highways.'*  This  is  the  clause  of  the  constitution  that  is 
supposed  by  the  plaintiff  in  error  to  be  violated.  To  this 
contention  it  may  be  replied,  first,  that  the  direction  to 
the  Secretary  of  State  to  pay  the  fees  collected  under  this 
act  into  the  State  treasury,  to  be  held  as  a  special  fund 
to  use  for  the  permanent  improvement  of  the  highways  of 
the  State,  is  not  an  act  providing  for  the  "laying  out,  open- 
ing, altering  and  working  roads  or  highways;''  and  sec- 
ond, if  that  portion  of  the  act  were  void  it  would  not 
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concern  plaintiff  in  error.  If  the  fees  collected  under  the 
Automobile  law  cannot  be  lawfully  appropriated  to  the  pub- 
lic highways  of  the  State,  (which  is  not  involved  in  this 
case  and  which  we  do  not  decide,)  it  would  not  render  the 
act  void  but  would  leave  the  funds  to  be  appropriated  for 
some  other  purpose. 

It  is  also  objected  that  the  act  provides  that  the  amount 
received  by  the  Secretary  of  State,  "less  the  cost  of  pre- 
paring and  delivering  the  registration  certificates,  registra- 
tion seals  and  number  plates,"  shall  be  deposited  in  the 
State  treasury,  etc.  The  point  is  made  that  this  permits  the 
Secretary  of  State  to  pay  the  examiners  whom  he  appoints, 
and  other  expenses,  out  of  the  funds  in  his  hands  without 
any  appropriation  by  the  legislature.  Under  the  holding 
of  this  court  in  Board  of  Trade  v.  Cowen,  252  111.  554,  the 
Secretary  of  State  cannot  apply  fees  received  by  him  to  the 
payment  of  expenses  in  any  particular  department  of  his 
office,  but  the  total  amount  received  must  be  paid  into  the 
State  treasury  and  paid  out  only  in  pursuance  of  an  ap- 
propriation act  passed  by  the  legislature.  If  this  particu- 
lar clause  be  construed  as  authorizing  the  payment  by  the 
Secretary  of  State  of  the  expenses  of  enforcing  the  Motor 
Vehicle  law  out  of  the  fees  received,  the  act  in  that  respect 
is  invalid.  But  this  does  not  affect  the  balance  of  the  act. 
A  reference  to  the  general  Appropriation  act  shows  that 
the  legislature  made  an  appropriation  of  $35,000  to  the 
Secretary  of  State  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  Motor  Vehicle  law,  and  it  is  reasonable  to 
suppose  that  since  the  decision  of  this  court  in  Board  of 
Trade  v.  Cowen  this  clause  of  the  Motor  Vehicle  law  is 
being  disregarded. 

The  judgment  of  the  municipal  court  is  affirmed. 

Judgment  afRrmed. 
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The  People  ex  rel.  Eli  Brown  et  al.  Appellees,  vs.  W.  S. 

Jones  et  al.  Appellants. 

Opinion  filed  June  21,  IQ12. 

1.  Notice — appearance  by  individuals  does  not  waive  defective 
notice  as  to  corporation,  A  general  appearance  in  a  cause  waives 
a  defective  notice,  but  the  appearance,  in  their  individual  capacity, 
of  the  officers  or  members  of  a  private  or  public  corporation  does 
not  waive  the  defects  as  to  the  corporation. 

2.  Schools — who  must  sign  petition  to  consolidate  two  whole 
school  districts.  To  authorize  the  trustees  of  schools  to  form  a 
new  school  district  by  consolidating  the  whole  of  two  old  districts 
the  petition  must  be  signed  by  the  majority  of  the  legal  voters  in 
each  district. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  W.  B.  ScHOL^ELD,  Judge,  presiding. 

Frank  T.  O'Hair,  and  Fred  Rhoads,  for  appellants. 

R.  S.  Dyas,  State's  Attorney,  (J.  B.  Mann,  and  F.  C. 
VanSelLtAR,  of  counsel,)  for  appellees. 

Mr.  Chie^  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Edgar  county  sustained  a  demurrer 
to  the  appellants'  plea  to  an  information  in  the  nature  of  a 
quo  warranto  charging  them  with  usurping  the  offices  of 
directors  of  a  school  district,  and,  upon  their  election  to 
stand  by  their  plea,  entered  judgment  of  ouster  against 
them,  from  which  they  appealed. 

Prior  to  April,  191 1,  there  were  in  Edgar  county,  in 
township  14,  north,  range  13,  west,  two  school  districts, — 
No.  74,  composed  of  sections  9,  10,  15  and  16,  and  No.  80, 
adjoining  No.  74  on  the  south,  composed  of  sections  21, 
22,  27  and  28.  More  than  twenty  days  before  the  regular 
nieeting  of  the  board  of  trustees  of  schools  of  township  14 
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in  April,  191 1,  a  petition  was  filed  with  the  clerk  of  said 
board  which  purported  on  its  face  to  be,  and  was,  signed 
by  two-thirds  of  the  legal  voters  residing  within  the  ter- 
ritory of  the  two  school  districts  mentioned,  and  prayed 
for  the  creation  of  a  new  school  district,  consisting  of  all 
the  territory  of  both  district  No.  74  and  district  No.  80. 
The  trustees  refused  the  petition,  but  upon  appeal  to  the 
county  superintendent  of  schools  their  action  was  reversed, 
the  prayer  of  the  petition  was  granted  and  the  new  district 
was  designated  as  district  No.  80.  An  election  was  held 
in  the  new  district,  the  appellants' were  elected  directors, 
and  under  this  title  they  justified. 

Two  objections  are  made  to  the  plea:  First,  that  the 
petition  to  the  trustees  does  not  purport  to  be  signed  by  a 
majority  of  the  legal  voters  of  each  district  and  is  not 
averred  to  be  so  signed ;  and  second,  the  clerk  of  the  school 
directors  of  each  district  signed  the  petition,  and  the  no- 
tice in  writing  of  the  filing  of  the  petition  required  by  sec- 
tion 52  of  the  School  law  was  served  only  upon  the  clerks 
who  had  so  signed  the  petition. 

The  appellants  admit  that  the  notice  was  void  on  the 
authority  of  People  v.  Feicke,  252  111.  414,  but  contend 
that  the  objection  is  cured  by  the  averments  of  the  plea, 
which  show  that  at  the  hearing  before  the  trustees  all  the 
directors  of  both  districts,  together  with  a  large  number 
of  legal  voters,  citizens  and  tax-payers  of  each  district,  in- 
cluding all  the  relators,  were  present,  having  had  notice 
that  the  petition  for  the  fomiation  of  the  new  district 
would  be  considered  at  that  meeting,  and  tliat  all  partici- 
pated in  the  meeting,  giving  their  reasons  for  or  against 
granting  the  prayer  of  the  petition,  and  that  all  the  land 
owners,  legal  voters  and  residents  of  each  of  said  school 
districts  had  notice  that  said  petition  would  be  considered 
at  that  meeting.  There  are  two  answers  to  this  position. 
While  it  is  true  that  a  general  appearance  in  a  cause  waives 
a  defect  of  notice,  the  appearance,  in  an  individual  capacity, 
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of  the  officers  or  members  of  a  private  or  public  corpora- 
tion does  not  waive  defects  as  to  the  corporation.  Again, 
it  is  only  a  general  appearance  which  waives  notice,  and 
not  an  appearance  to  object  for  want  of  notice.  So  far  as 
appears,  the  latter  may  have  been  the  character  of  the  ob- 
jections in  this  case,  for  it  would  have  been  a  valid  objec- 
tion to  granting  the  prayer  of  the  petition. 

Section  46  of  the  School  law  provides  for  the  changing 
of  the  boundaries  of  School  dijtricts  by  the  trustees  of 
schools.  The  second  clause  authorizes  them  to  consolidate 
two  or  more  districts  into  one  district,  when  petitioned  by 
a  majority  of  the  legal  voters  of  each  district.  This  was 
a  petition  for  the  consolidation  of  two  districts.  Its  ob- 
ject was  the  formation  of  a  new  district.  The  petition 
should  therefore  have  been  signed  by  a  majority  of  the 
legal  voters  of  each  district,  but  it  was  signed  only  by  two- 
thirds  of  the  voters  of  both  districts.  They  might  all  have 
resided  in  one  district,  and  there  is  no  averment  that  a 
majority  of  the  legal  voters  of  each  district  signed  the 
petition.  The  fourth  clause,  which  authorizes  the  creation 
of  a  new  district  from  territory  belonging  to  two  or  more 
districts  upon  the  petition  of  a  majority  of  the  legal  voters 
of  each  district  or  of  two-thirds  of  the  legal  voters  resid- 
ing within  the  territory  described  in  the  petition,  has  no 
application  here.  If  it  had,  the  second  clause  would  be 
surplusage.  That  clause  refers  to  the  consolidation  of  dis- 
tricts,— the  union  of  them  as  whole  districts  in  a  new  dis- 
trict. The  fourth  clause  refers  to  the  formation  of  new 
districts  out  of  part  of  the  territory  of  two  or  more.  It 
is  not  to  be  supposed  that  the  legislature  would  insert  in  a 
single  section  inconsistent  requirements  for  the  consolida- 
tion of  districts.  ,    ,  .     rr       j 

Judgment  ainrmed. 
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Harry  W.  Standidge,  Appellee,  vs.  The  Chicago  Rail- 
ways Company,  Appellant. 

Opinion  filed  June  21,  jpi2. 

1.  Attorneys'  uens — attorneys  lien  may  be  enforced  by  peti- 
tion in  a  court  of  law.  In  view  of  the  language  of  the  Attorneys' 
Lien  law  of  1909,  (Laws  of  1909,  p.  97,)  a  court  of  equity  is  not 
the  only  forum  in  which  such  lien  may  be  enforced  but  the  same 
may  be  enforced  by  a  petition  in  a  court  of  law.  (Cairo  and  Vin- 
ccnnes  Railroad  Co.  v.  Fackrfty,  78  111.  1 16,  National  Bank  v.  Fet- 
ter son,  200  id.  215,  and  Park  Comrs.  v.  Western  Granite  Co.  200 
id.  527,  distinguished.) 

2.  Same — permitting  attorney's  lien  to  be  enforced  by  petition 
in  court  of  lazv  does  not  violate  constitutional  right  of  trial  by  jury. 
Construing  the  Attorneys'  Lien  law  of  1909  so  as  to  permit  an  at- 
torney's lien  to  be  enforced  by  petition  in  a  co.urt  of  law  does  not 
violate  the  constitutional  provision  concerning  the  right  of  trial  by 
jury,  since  the  Attorneys*  Lien  law  creates  new  rights  not  recog- 
nized at  the  time  the  constitution  was  adopted,  and  the  legislature 
may  provide  for  the  enforcement  of  such  new  rights  without  a 
jury  trial.     (Turnes  v.  Brcnckle,  249  111.  394,  explained.) 

3.  Same — attorney's  lien  may  be  enforced  by  petition  in  the 
client's  cause.  An  attorney's  lien  may  be  enforced  by  petition  in 
the  client's  cause  wherein  the  employment  was  made  without  vio- 
lating the  constitutional  provision  concerning  the  uniformity  of 
practice  in  courts  of  the  same  class  or  grade,  as  the  Attorneys' 
Lien  law  does  not  specify  any  particular  court  or  class  of  courts, 
but  provides  that  the  petition  may  be  filed  in  any  court  of  compe- 
tent jurisdiction. 

4.  Same — attorney's  lien  not  limited  to  money  recovered  by  a 
formal  judgment.  The  word  "recovered,"  used  in  the  Attorneys' 
Lien  law  of  1909,  is  used  in  the  sense  of  "received,"  and  hence 
said  act  does  not  limit  the  lien  to  money  recovered  by  the  client 
by  a  formal  judgment  or  decree,  but  contemplates  tliat  the  attor- 
ney shall  have  a  lien  from  and  after  the  service  of  notice  on  the 
defendant,  which  shall  protect  him  in  any  settlement  the  defend- 
ant may  thereafter  make  with  the  client,  whether  suit  has  been 
begun,  is  pending  or  has  been  finally  determined  by  a  judgment 

5.  Constitution Ai,  law — Attorneys'  Lien  lazv  is  not  unconsti- 
tutional. The  Attorneys'  Lien  law  of  1909  (Laws  of  1909,  p.  97,) 
is  not  unconstitutional  because  it  applies  only  to  the  class  of  per- 
sons consisting  of  attorneys  at  law,  nor  upon  the  alleged  ground 
that  it  deprives  persons  against  whom  suits  are  brought  of  their 
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constitutional  and  property  right  to  buy  their  peace  by  making  a 
contract  of  settlement,  as  the  act  does  not  prevent  making  a  con- 
tract of  settlement,  but  merely  requires  that  the  attorney's  claim 
must  be  taken  into  account  when  such  settlement  is  made. 

Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Marcus  Kavanagh,  Judge,  presiding. 

John  W.  Walsh,  and  Frank  L.  Kriete,  (John  R. 
GuiLUAMS,  of  counsel,)  for  appellant: 

At  the  time  of  the  enactment  of  the  Attorneys'  Lien  law 
of  1909  an  attorney  had  no  lien  for  his  fees,  and  his  client 
had  the  right  to  dismiss  his  suit  and  settle  his  case  and  the 
defendant  had  the  right  to  buy  his  peace.  Henchey  v.  Chi- 
cago, 41  111.  136;  Railway  Co.  v.  Ackley,  171  id.  100. 

A  court  of  law  has  no  jurisdiction  to  enforce  an  attor- 
ney's 4ien.  It  belongs  exclusively  to  a  court  of  chancery. 
Kurd's  Stat.  1909,  chap.  82,  sec.  55 ;  i  Pomeroy's  Eq.  Jur. 
sec.  167;  25  Cyc.  681,  682;  Raihvay  Co.  v.  Fackney,  78 
111.  116;  Bank  V.  Petterson,  200  id.  215;  Park  Comrs.  v. 
Granite  Co.  200  id.  527 ;  Gilchrist  v.  Railway  Co.  58  Fed. 
Rep.  708 ;  Tumes  v.  Brenckle,  249  111.  394. 

There  is  no  authority  of  law  for  an  attorney  filing  a 
petition  to  enforce  his  lien  for  fees  in  his  client's  cause, 
and  if  the  Attorneys'  Lien  law  of  1909  be  construed  to  au- 
thorize the  filing  of  such  a  petition  it  is  unconstitutional. 
Kurd's  Stat.  chap.  82,  sec.  55;  Const,  of  111.  art.  6,  sec.  29; 
Clowry  V.  Holmes,  238  111.  577;  David  v.  Accident  Co. 
243  id.  43 ;  People  v.  Banking  Assn,  245  id.  522 ;  People 
V.  Rumsey,  64  id.  44. 

Even  if  the  Attorneys'  Lien  law  of  1909  is  constitu- 
tional, there  can  be  no  lien  in  this  case  because  there  was 
no  money  or  property  recovered,  in  the  sense  in  which  the 
word  "recovered"  is  used  in  the  Attorneys'  Lien  law.  Lap- 
ham  V.  Almy,  95  Mass.  391 ;  7  Words  and  Phrases-,  Atchi- 
son V.  Owensboro,  71  S.  W.  Rep.  864;  Railroad  Co.  v. 
Ackley,  171  111  100. 
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The  Attorneys'  Lien  law  of  1909  is  unconstitutional 
and  void.  Const,  of  111.  art.  2,  sec.  2 ;  art.  6,  sec.  22 ;  Fish 
V.  Farwell,  160  III.  236;  Board  of  Education  v.  Blodgett, 
155  id.  441;  Frorer  v.  People,  141  id.  171;  Ramsey  v. 
People,  142  id.  380;  Coal  Co.  v.  People,  147  id.  66;  Kipp 
V.  Elwell,  33  L.  R.  A.  435;  Campbell  v.  //o/f,  115  U.  S. 
620;  Gillespie  v.  People,  188  III.  176;  Bailey  v.  People, 
190  id.  28;  Harding  v.  People,  160  id.  459;  JBd^n  v.  P^o- 
/>/^,  161  id.  296;  i'fa^^  V.  Julow,  129  Mo.  163;  Lipman  v. 
People,  75  III.  loi ;  Ruhstrat  v.  People,  185  id.  133. 

David  K.  Tone,  Henry  M.  Ashton,  and  Richard  J. 
CooNEY,  for  appellee : 

Attorneys'  liens  are  of  an  equitable  character,  and  the 
provision  of  the  right  to  a  trial  by  jury  has  no  application 
to  causes  of  action  of  an  equitable  character,  even  where 
such  rights  are  enforced  in  an  action  at  law.  Ackerman  v. 
Acker  man,  14  Abb.  Pr.  229;  Matter  of  King,  168  N.  Y.  53. 

The  Attorneys'  Lien  law  clearly  intends  that  either  the 
attorney  or  the  client  may  adjudicate  the  question  of  the 
attorney's  lien  in  the  suit  where  the  services  are  performed. 
The  following  cases  sustain  the  practice  of  enforcing  the 
lien  in  the  client's  cause  wherein  the  services  are  rendered : 
Johnson  v.  Breckenridge,  4  Ky.  994;  Fischer-Hanscn  v. 
Railroad  Co.  173  N.  Y.  492;  Ackerman  v.  Ackerman,  14 
Abb.  Pr.  229;  Peri  v.  Railroad  Co.  152  N.  Y.  521;  i?ai7- 
road  Co.  v.  Circuit  Judge,  161  Mich.  181 ;  Raihvay  Co.  v. 
Ginther,  96  Tex.  295;  Wait  v.  Railroad  Co.  204  Mo.  491 ; 
Miedrick  v.  Rand,  40  Ind.  App»  393 ;  Farmer  v.  Water  Co. 
108  Minn.  41 ;  Potter  v.  Mining  Co.  22  Utah,  273;  iR^'- 
nolds  V.  Reynolds,  10  Neb.  574;  Hoivard  v.  Osceola,  22 
Wis.  453. 

ThC'  word  "recovered,"  as  used  in  the  Attorneys'  Lien 
law,  should  be  construed  to  mean  any  money  or  property 
received  by  the  client  on  account  of  his  cause  of  action, 
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whether  by  litigation  or  compromise.  Douglas  v.  Reynolds, 
7  Pet.  113;   Sutherland  on  Stat.  Const.  (2d  ed.)  sec.  394. 

The  attorney's  lien  attaches  from  the  time  of  the  ser- 
vice of  notice  of  such  lien.  O'Connor  v.  Transit  Co.  198 
Mo.  622. 

Wherever  attorneys'  lien  laws  have  been  assailed  as 
being  special  legislation,  as  depriving  parties  of  the  right  to 
settle  and  compromise  or  depriving  them  of  their  property 
without  due  process  of  law,  the  law^s  have  been  sustained 
as  constitutional.  O'Connor  v.  Transit  Co.  198  Mo.  622; 
Fischer-Hansen  v.  Railroad  Co.  173  N.  Y.  492;  IVait  v. 
Railroad  Co.  204  Mo.  491. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

John  F.  Cleary  commenced  an  action  at  law  in  the  su- 
perior court  of  Cook  county  against  the  receivers  of  the 
Chicago  Railways  Company  to  recover  compensation  for 
a  personal  injury  alleged  to  have  been  sustained  by  him 
through  the  negligence  of  the  receivers  of  said  Chicago 
Railways  Company.  The  defendants  appeared  and  pleaded 
to  the  declaration.  The  appellee,  Harry  W.  Standidge,  was 
the  attorney  for  Cleary  in  that  cause.  Pending  the  litiga- 
tion the  receivers  of  the  Chicago  Railways  Company  were 
discharged,  and  the  Chicago  Railways  Company  appeared 
in  said  cause  and  became  obligated  to  pay  anything  that 
the  plaintiff  in  said  cause  was  entitled  to  recover.  After 
Standidge  was  employed,  and  before  any  adjustment  was 
made  of  Cleary 's  claim,  he  served  upon  the  receivers  a 
written  notice  claiming  a  lien  for  one-third  of  any  amount 
of  money  that  might  be  collected  or  paid  on  settlement  of 
Cleary's  claim,  in  accordance  wath  the  proviso  of  section  i 
of  the  Attorneys'  Lien  law,  enacted  in  1909.  (Laws  of 
1909,  p.  97.)  After  the  service  of  said  notice,  and  after 
appellee  had  been  representing  Cleary  for  about  one  year 
in  the  prosecution  of  said  claim,  a  settlement  was  made  on 
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behalf  of  the  Chicago  Railways  Company  with  Cleary,  and 
he  was  paid  $900  and  signed  a  stipulation  in  pursuance  of 
which  his  case  against  the  appellant  was  dismissed  without 
costs.    The  order  of  dismissal  was  entered  on  August  21, 
191 1.    Two  days  later,  on  August  23,  appellee,  Standidge, 
filed  a  petition  entitled  "In  the  Cause  of  Cleary  v.  Chicago 
Railways  Company,"  alleging  his  contract  with  Cleary,  no- 
tice served  of  his  claim  of  lien,  alleging  that  said  claim  had 
been  settled  with  his  client  without  his  knowledge  or  con- 
sent, and  claiming  a  lien  for  his  fees  imder  his  contract, 
in  accordance  with  the  Attorneys'  Lien  law  of  1909.    On 
August  30  appellant  appeared  and  filed  its  answer  to  ap- 
pellee's petition,  which  said  answer  was  joined  in  by  the 
receivers  of  the  Chicago  Railways  Company.    The  answer 
admitted  that  appellee  had  begun  and  filed  suit  as  the  at- 
torney for  Cleary  but  denied  that  he  had  any  contract  to 
commence  and  prosecute  said  cause.    The  answer  admitted 
the  service  of  notice  and  the  settlement  w4th  Cleary  and 
payment  to  him  of  $900,  but  denied  that  appellee  is  entitled 
to  any  lien,  as  against  appellant,  for  any  sum  of  money, 
because,  as  alleged  in  said  answer,  the  Attorneys'  Lien  law 
is  unconstitutional  and  void,  as  being  repugnant  to  section  2 
of  article  2  and  section  22  of  article  4  of  the  constitution 
of  Illinois.     The  record  shows  that  after  the  petition  was 
amended  the  cause  came  on  to  be  heard  upon  evidence 
before  the  court,  which  resulted  in  a  finding  in  favor  of 
appellee  and  against  appellant  and  the  rendition  of  a  judg- 
ment for  $300,  which  appellant  was  ordered  to  pay,  and  in 
default  of  such  payment  an  execution  was  ordered  to  issue." 
It  is  to  obtain  a  review  of  this  judgment  that  the  present 
appeal  is  prosecuted. 

Appellant  relies  upon  the  following  points  as  grounds 
for  a  reversal  of  the  judgment  below:  First,  that  a  court 
of  law  has  no  jurisdiction  to  enforce  an  attorney's  lien, 
such  lien  being  enforcible  only  in  a  court  of  equity;  sec- 
ond, such  lien,  under  the  act  of  1909,  cannot  be  enforced 
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by  petition  in  the  client's  cause;  third,  no  money  or  prop- 
erty was  "recovered"  in  this  cause,  in  the  sense  in  which 
that  word  is  used  in  the  Attorneys'  Lien  law ;  fourth,  the 
Attorneys'  Lien  law  of  1909  is  unconstitutional  and  void; 
fifth,  the  finding  that  appellee  was  employed  as  the  attor- 
ney of  Cleary  is  not  established  by  a  preponderance  of  the 
evidence. 

It  will  be  observed  that  the  first  four  assignments  of 
error  above  enumerated  raise  questions  of  law.  The  fifth 
assignment  raises  a  question  of  fact,  which  may  be  disposed 
of  without  discussion,  since  a  consideration  of  the  evidence 
sustains  appellee's  averment  that  he  was  employed  imder  a 
contract  by  which  he  was  to  receive  one-third  of  whatever 
amount  was  collected  on  said  claim.  The  four  legal  ques- 
tions will  be  considered  in  the  order  in  which  they  are 
above  stated. 

First — Appellant's  first  contention  is,  that  even  if  the 
Attorneys'  Lien  law  be  valid  the  lien  thereby  created  can 
only  be  enforced  in  a  court  of  equity.  Appellant's  conten- 
tion in  support  of  this  assignment  of  error  is,  that  the  en- 
forcement of  liens  ordinarily  belongs  to  the  jurisdiction  of 
courts  of  equity,  and  cases  are  cited  holding  that  where  a 
statute  creates  a  lien  and  makes  no  provision  as  to  how  it 
may  be  enforced,  courts  of  equity  will  take  jurisdiction  to 
enforce  such  liens.  The  case  of  Cairo  and  Vincennes  Rail- 
road Co,  v.  Fackney,  78  111.  116,  is  relied  on  by  the  ap- 
pellant in  support  of  its  position  on  this  point.  That  was 
an  action  of  assumpsit  brought  by  the  plaintiff  against  the 
railroad  company  upon  a  claim  that  the  plaintiff  had  for 
money  which  he  had  advanced  to  various  employees  of  the 
company,  and  others  who  had  furnished  supplies  and  ma- 
terial in  the  construction  of  the  railroad.  Under  the  stat- 
ute then  in  force  (Rev.  Stat.  1874,  par.  51,  p.  671,)  all 
persons  who  furnished  labor  or  material  in  the  construc- 
tion or  maintenance  of  a  railroad  were  given  a  lien  up- 
on the  property  of  the  railroad  corporation  superior  to  all 
814—34 
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other  liens.  The  court,  in  rendering  judgment  in  the  action 
at  law,  found  and  adjudged  that  the  plaintiff  was  entitled 
to  a  lien  for  the  amount  found  due  him,  upon  all  of  the 
property  of  the  railroad  company.  Upon  the  appeal  of  the 
railroad  company  this  court  held  that  while  the  open  ac- 
counts of  laborers  and  others  against  the  railroad  company 
might  be  assigned  in  equity  they  wete  not  assignable  at 
law,  and  in  no  event  could  they  be  so  assigned  as  to  trans- 
fer the  statutory  lien  to  the  assignee.  Having  thus  dis- 
posed of  the  case  by  holding  that  Fackney  had  no  lien 
whatever,  it  was  further  said  that  if  such  lien  existed  it 
could  only  be  enforced  in  a  court  of  equity. 

Appellant  also  cites  National  Bank  of  LaCrosse  v.  Pet- 
terson,  200  111.  215,  and  West  Chicago  Park  Comrs.  v. 
Western  Granite  Co,  200  id.  527.  Both  of  those  cases  arose 
under  section  24  of  the  Mechanic's  Lien  law.  That  section 
of  the  statute  creates  a  lien  upon  "money,  bonds  or  war- 
rants due  or  to  become  due"  a  contractor  for  a  public  im- 
provement, in  favor  of  any  person  who  may  have  furnished 
any  material,  apparatus,  fixtures,  machinery  or  labor  to  such 
contractor  for  such  improvement,  and  provides  for  notice 
of  the  claim  to  be  given  to  the  officials  of  the  municipality 
whose  duty  it  is  to  pay  the  contractor.  The  statute  also 
provides  that  it  shall  be  the  duty  of  the  officials,  when  so 
notified,  to  withhold  a  sufficient  amount  of  money  to  pay 
such  claim,  and  also  provides  that  any  officer  violating  the 
duty  imposed  upon  him  shall  be  liable  in  an  action  on  his 
official  bond,  in  favor  of  the  person  having  such  claim,  for 
any  damages  resulting  from  a  failure  to  withhold  a  suffi- 
cient amount  of  funds  to  pay  such  claim.  The  contention 
there  was,  that  the  statute  making  the  officer  liable  on  his 
official  bond  for  the  amount  of  damages  sustained  by  a  per- 
son furnishing  material  or  lalx)r  to  the  contractor  was  an 
exclusion  of  the  right  to  file  a  bill  in  equity  to  enforce 
the  lien.  This  contention  was  not  sustained,  and  it  \va< 
held  that  a  court  of  equity  had  jurisdiction  to  enforce  the 
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lien  against  the  municipality  notwithstanding  the  remedy 
against  the  officers,  personally,  upon  their  official  bonds-.  It 
was  held  in  the  Petterson  case  that  the  remedy  by  suit  upon 
the  bond  by  the  officer  was  not  an  enforcement  of  the  lien, 
and  did  not  in  any  way  affect  the  right  of  the  claimant  to 
maintain  his  bill  in  equity  against  the  municipality  or  the 
person  into  whose  hands  the  funds  subject  to  such  lien 
had  been  placed. 

None  of  the  above  cases  are  in  point  here.  They  all 
recognize  the  power  of  the  legislature  to  provide  other 
methods  of  enforcing  a  lien  than  by  a  resort  to  a  court  of 
equity.  The  Attorneys'  Lien  law  contains  the  following 
provision:  "On  petition  filed  by  such  attorneys  or  their 
clients  any  court  of  competent  jurisdiction  shall,  on  not 
less  than  five  days'  notice  to  the  adverse  party,  adjudicate 
the  rights  of  the  parties  and  enforce  such  lien  in  term  time 
or  vacation."  Without  this  language  in  the  act,  undoubt- 
edly a  court  of  equity  would  be  the  only  court  that  would 
have  jurisdiction  to  enforce  such  liens.  The  legislature 
must  be  presumed  to  have  used  the  language  above  quoted 
for  some  purpose.  If  appellant's  position  is  sustained  and 
a  court  of  equity  is  the  only  court  that  has  jurisdiction  to 
enforce  the  lien,  then  the  clause  above  quoted  has  no  effect. 
The  clause  above  quoted  was  manifestly  used  by  the  legisla- 
ture to  confer  jiu"isdiction  to  enforce  such  lien  upon  courts 
that  could  not  exercise  it  without  such  provision.  The  pro- 
vision for  enforcing  the  lien  by  petition  and  on  five  days' 
notice  strengthens  the  conclusion  that  the  legislature  in- 
tended this  jurisdiction  should  be  exercised  by  law  courts 
as  well  as  courts"  of  equity.  The  bill  in  chancery  and  the 
declaration  at  law  are  usually  the  pleadings  by  which  those 
respective  jurisdictions  are  invoked,  while  a  ^'petition"  is 
common  to  both  courts. 

Appellant  further  contends  that  to  so  construe  the  stat- 
ute as  to  authorize  a  court  of  law  to  enforce  the  lien  by 
petition  would  deprive  the  defendant  of  the  right  of  trial 
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by  jury,  and  the  case  of  Turtles  v.  Brenckle,  249  111.  394, 
is  relied  on  in  support  of  this  branch  of  its  argument.  In 
the  case  cited  this  court  held  that  a  provision  of  the  Me- 
chanic's Lien  law  authorizing  a  court  of  chancery  to  enter 
judgment  for  the  amoimt  of  the  complainant's  claim  in 
case  it  was  found  that  no  lien  existed  was  unconstitutional, 
for  the  reason  that  it  deprived  the  defendant  of  the  right 
to  a  trial  by  jury.  In  that  case  the  statute  purported  to 
confer  jurisdiction  upon  a  court  of  chancery  in  a  matter 
that  was  purely  legal  and  authorized  the  court  to  adjudge 
the  same  without  the  intervention  of  a  jury,  or,  at  all  events, 
with  the  aid  of  a  jury  whose  verdict  would  be  merely  ad- 
visory. The  distinction  between  a  verdict  of  a  jury  in  a 
law  court  and  one  in  chancery  was  there  pointed  out,  and 
it  was  held  that  a  defendant  was  entitled  to  a  jury  to  de- 
termine the  issues  that  might  arise  in  regard  to  a  claim 
after  it  had  been  ascertained  that  no  lien  existed,  and  to  a 
verdict  of  a  jury  that  was  binding  upon  the  court  and  not 
merely  advisory,  as  a  verdict  in  chancery  is  held  to  be. 
There  is  nothing  in  that  case  that  has  any  application  to 
the  facts  in  the  case  at  bar.  There  the  complaint  was  that 
the  statute  transferred  a  purely  legal  matter,  in  which  the 
defendant  had  a  right  to  a  jury  trial,  to  the  chancery  court, 
where  the  right  to  a  trial  by  jury  did  not  exist  except  in 
the  discretion  of  the  court.  Here  the  complaint  is  that  a 
purely  equitable  matter,  in  which  the  defendant  would  have 
no  right  to  a  jury  trial,  is  transferred  to  a  law  court,  where 
the  right  to  a  trial  by  jury  exists.  The  constitutional  pro- 
vision that  "the  right  of  trial  by  jury  as  heretofore  enjoyed 
shall  remain  inviolate,"  means  that  the  right  to  a  jury  trial 
shall  continue  in  all  cases  where  such  right  existed  at  com- 
mon law  at  the  time  the  constitution  was  adopted,  but  that 
constitutional  provision  has  never  been  held  to  prohibit  the 
legislature  from  creating  new  rights  unknown  to  the  com- 
mon law  and  provide  for  their  determination  without  a 
jury.     (Turncs  v.  Brenckle,  supra.)     Appellant  concedes 
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that  the  Attorneys'  Lien  law  creates  new  rights  which  have 
heretofore  not  been  recognized  in  this  State.  This  being 
conceded,  it  is  clearly  within  the  power  of  the  legislature 
to  provide  for  the  enforcement  of  such  rights  without  a 
jury  trial.  This  same  objection  was  made  to  a  similar  stat- 
ute of  the  State  of  New  York  and  was  there  determined  in 
accordance  with  the  views  above  expressed.  {Ackerman  v. 
Ackerman,  14  Abb.  Pr.  229;  In  the  Matter  of  King,  168 
N.  Y.  53.)  Appellant's  first  assignment  of  error  cannot 
be  sustained. 

Second — Appellant  next  contends  that  an  attorney's  lien 
cannot  be  enforced  by  petition  in  the  cause  of  the  client 
wherein  the  employment  is  made.  Appellant's  contention 
is,  that  if  said  act  be  so  construed  as  to  permit  the  filing  of 
an  intervening  petition  in  the  client's  cause  it  renders  the 
act  unconstitutional,  in  that  it  destroys  the  uniformity  re- 
quired in  the  practice  of  our  courts  of  the  same  class  or 
grade.  We  fail  to  see  any  force  in  this  contention.  The 
statute  is  not  limited  to  any  particular  court  or  class  of 
courts,  but  the  petition  may  be  filed,  under  the  statute,  in 
"any  court  of  competent  jurisdiction."  This  would  include 
any  court  of  record,  either  of  law  or  chancery,  and  is  not, 
therefore,  limited  to  any  particular  court  or  class  of  cases, 
hence  it  cannot  be  said  to  violate  the  uniform  procedure 
required  by  our  constitution. 

Third — Appellant  contends  that  the  judgment  in  this 
case  should  be  reversed  because  there  was  no  money  **rc- 
covered"  in  the  cause,  in  the  sense  in  which  that  word  is 
used  in  the  Attorneys'  Lien  law.  Appellant  insists  that  the 
word  "recover,"  where  the  same  is  found  in  the  statute 
under  consideration,  must  be  limited  in  meaning  to  money 
recovered  as  the  result  of  a  formal  judgment  or  decree  of 
a  court.  The  word  "recover"  is  often  used  in  the  sense  of 
"received"  or  "come  into  possession  of."  It  is  so  used  in 
section  2  of  our  statute  on  Injuries,  where  it  is  provided 
that  "the  amount  recovered  in  every  sucli  action  shall  be 
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for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed/*  etc  No 
one  would  doubt  that  money  received  by  way  of  compro- 
mise or  settlement  would  be  subject  to  distribution  in  the 
same  manner  and  to  the  same  persons  as  it  would  if  it  were 
collected  as  the  result  of  a  judgment,  and  the  word  is  also 
used  in  the  same  sense  in  section  9  of  the  Dram-shop  act. 
The  language  of  the  act  under  consideration  clearly  indi- 
cates that  the  word  "recover"  is  here  used  in  the  sense  of 
receive.  The  langtiage  is,  "such  lien  shall  attach  to  any 
verdict,  judgment  or  decree  entered  and  to  any  money  or 
property  which  may  be  recovered,  on  account  of  such  suits, 
claims,  demands  or  causes  of  action,  from  and  after  the 
time  of  service  of  the  aforesaid  notice,"  If  the  lien  only 
attached  when  there  had  been  a  judgment  or  a  decree  en- 
tered, the  latter  portion  of  the  said  sentence,  "and  to  any 
money  or  property  which  may  be  recovered,"  etc,  would  be 
w^hoUy  unnecessary.  Aside  from  this,  if  the  statute  were 
so  construed  as  to  only  apply  when  a  judgment  was  ren- 
dered it  would  fall  far  short  of  accomplishing  the  purpose 
which  the  legislature  manifestly  had  in  view  in  the  enact- 
ment of  this  statute.  Clearly  it  was  the  intention  of  the 
legislature  to  give  attorneys  a  lien  from  and  after  the  ser- 
vice of  notice  on  the  defendant,  which  would  protect  them 
against  any  settlements  that  might  thereafter  be  made, 
regardless  of  whether  the  suit  had  been  commenced,  was 
pending  or  had  been  finally  determined  by  the  rendition  of 
a  judgment.  The  money  paid  by  appellant  to  appellee's 
client  in  settlement  of  this  claim  was  money  "recovered,*' 
within  the  meaning  of  the  statute. 

Fourth — Appellant's  final  contention  is  that  the  stat- 
ute under  consideration  is  unconstitutional.  Two  consti- 
tutional objections  are  urged  against  the  act.  It  is  first 
said  the  act  is  special  legislation,  in  that  it  only  applies  to 
attorneys  at  law.  But  little  need  be  said  in  answer  to  this 
contention.     Those  who   follow  the  legal  profession  con- 
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stitute  a  class,  and  laws  may  be  passed  applicable  only  to 
members  of  a  class  where  the  classification  rests  upon  some 
disability,  attribute  or  classification  marking  them  as  proper 
objects  for  the  operation  of  such  special  legislation,  in  any 
case  wherein  such  local  or  special  legislation  is  not  ex- 
•pressly  forbidden  by  the  constitution.  {Gillespie  v.  People, 
i88  111.  176;  Starne  v.  People,  222  id.  189;  Off  &  Co,  v. 
Morehead,  235  id,  40;  People  v.  Wilcox,  237  id.  421.) 
Laws  applicable  only  to  persons  following  a  particular  pro- 
fession or  occupation  requiring  skill  and  special  training 
have  never  been  supposed  to  be  open  to  the  constitutional 
objection  now  urged  against  this  act.  Laws  applicable  only 
to  physicians,  architects,  pharmacists,  bankers,  inn  or  tav- 
ern keepers,  and  other  classes,  have  been  enacted  and  are 
now  in  force  in  this  State,  and  we  are  not  aware  that  their 
constitutionality  has  been  seriously  questioned,  especially 
since  the  decision  of  this  court  in  Meadowcroft  v.  People, 
163  111.  56,  where  it  was  held  that  a  criminal  statute  ap- 
plicable only  to  bankers  was  not  unconstitutional  because 
applicable  only  to  a  particular  class  of  persons. 

Appellant  also  assails  the  statute  under  consideration  on 
the  ground  that  it  deprives  persons  against  whom  suits  are 
brought  or  claims  held  by  attorneys  for  collection,  of  their 
constitutional  and  property  right  to  buy  their  peace  by 
making  contracts  of  settlement.  This  argument  proceeds 
upon  a  false  assumption.  The  statute  does  not  affect  the 
right  of  the  defendants  in  suits,  or  persons  against  whom 
claims  or  demands  are  held  for  collection,  from  settling  the 
same,  but  it  requires,  after  notice,  that  in  making  such  set- 
tlement they  shall  take  into  account  the  attorney's  claim 
for  his  fees.  A  settlement  may  be  made  with  a  claimant, 
under  this  statute,  to  the  same  extent  and  with  like  effect 
as  it  could  have  been  made  before  the  statute  was  enacted, 
the  only  difference  being  that  under  the  statute  a  party,  in 
settling  with  an  attorney's  client,  must  take  into  account 
his  liability  to  the  attorney  for  whatever  amount  of  fees 
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would  accrue  under  his  contract  at  the  time  of  the  set- 
tlement.    This  same  contention  was  made  in  the  case  of 
Fischer-Hansen   v.   Brooklyn   Heights  Railroad  Co.   173 
N.  Y.  492,  and  in  the  case  of  O'Connor  v.  5*^  Louis  Tran- 
sit Co.  198  Mo.  641,  and  in  both  cases  it  was  held  that  the 
act  was  not  open  to  the  objection  urged  against  it.    The 
Supreme  Court  of  Missouri,  in  disposing  of  this  objection 
in  the  case  above  cited,  uses  the  following  language:    "It 
is  insisted  by  appellant  that  this  act  restricts  or  destroys  the 
defendant's  right  to  contract.     We  are  unable  to  give  our 
assent  to  this  insistence.    The  provisions  of  this  act  simply 
create  a  lien  upon  the  cause  of  action  in  favor  of  the  at- 
torney at  law,  and  require  the  defendant,  after  due  notice 
which  creates  such  lien,  in  dealing  with  the  party  as  to  such 
cause  of  action,  that  such  lien  shall  be  respected.     If  we 
are  dealing  with  the  owner  of  a  horse  and  have  a  notice 
that  there  is  a  valid  subsisting  lien  upon  the  horse,  we 
would  not  contend  for  a  moment  that  such  lien  could  be 
ignored.    So  it  is  with  respect  to  other  property.    In  deal- 
ing with  the  owner  of  it,  if  we  have  notice  of  the  existence 
of  a  lien  such  lien  cannot  be  ignored.     Is  there  any  differ- 
ence if  the  defendant  has  notice  of  the  existence  of  a  lien 
of  an  attorney  upon  a  cause  of  action  and  the  instances 
above  cited?    We  think  not.    This  law  does  not  deprive  a 
defendant  of  any  of  his  rights.     When  the  lien  is  created, 
in  dealing  with  the  plaintiff  in  respect  to  such  cause  of 
action  he  must  act  accordingly.    It  does  not  deprive  him  of 
the  right  to  make  a  settlement,  but  in  making  such  settle- 
ment it  simply  requires  that  he  shall  take  into  consideration 
the  fact  that  the  attorney  at  law  has  a  lien  upon  the  cause 
of  action,  and  if  such  lien  is  ignored  he  will  be  required  to 
account  to  him  in  an  action  at  law  for  the  amount  of  such 
lien.    This  act  is  vigorously  assailed  by  learned  counsel  for 
appellant  on  the  ground  that  it  tends  to  lead  to  the  commis- 
sion of  unprofessional  acts  on  the  part  of  attorneys.    This 
may  be  true  in  some  instances,  but  the  profession  of  law, 
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when  practiced  upon  a  high  plane,  is  an  honorable  one,  and 
by  no  means  should  an  act  of  the  General  Assembly,  pre- 
sumably enacted  for  the  benefit  of  the  honorable  practicing 
lawyers  of  the  State,  be  declared  invalid  for  the  reason  that 
instances  may  arise,  by  reason  of  the  law,  which  enable 
some  of  the  less  reputable  attorneys  to  do  acts  which  are 
not  commendable  along  professional  lines.  In  our  opinion 
this  law  is  constitutional  and  valid." 

It  follows  from  what  has  been  said  that  the  statute  un- 
der consideration  is  not  open  to  any  of  the  objections  urged 
against  it  and  that  none  of  the  errors  assigned  by  appellant 
can  be  sustained. 

The  judgment  of  the  superior  court  of  Cook  county  is 

affirmed.  Judgment  affirmed. 


The  People  ex  reL  George  M.  Lewis  et  al.  Plaintiffs  in 
Error,  vs.  D.  B.  Whittaker  et  al.  Defendants  in  Error. 

Opinion  filed  June  21,  ipi2. 

1.  Drainage — the  effect  of  quo  warranto  judgment  detaching 
lands  from  a  district.  A  quo  warranto  judgment  detaching  from 
a  drainage  district  lands  unlawfully  included  therein,  which  were 
already  a  part  of  another  district,  and  ousting  the  commissioners 
from  exercising  any  authority  over  the  detached  lands,  does  not 
dissolve  the  district  as  to  lands  properly  included  therein,  but  has 
the  effect,  until  reversed  or  set  aside,  of  holding  that  the  district 
is  legally  organized  as  to  the  lands  properly  included. 

2.  Res  judicata — when  judgment  in  quo  warranto  is  res  judi- 
cata as  to  validity  of  a  drainage  district.  A  judgment  in  a  quo 
warranto  proceeding  at  the  suit  of  the  People,  on  the  relation  of 
certain  land  owners  in  a  drainage  district,  detaching  the  lands  of 
the  relators  from  the  district,  and  holding,  in  effect,  that  as  to 
the  other  lands  the  organization  of  the  district  is  valid,  is  res  ju- 
dicata while  it  remains  unreversed,  and,  though  erroneous,  bars 
a  second  quo  warranto  proceeding  in  the  name  of  the  People,  at 
the  suit  of  other  relators,  to  have  the  organization  declared  in- 
valid as  to  the  other  lands.  , 
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Writ  of  Error  to  the  Circuit  Court  of  Lawrence 
county;   the  Hon.  Jacob  R.  CrEighton,  Judge,  presiding. 

B.  O.  Sumner,  State's  Attorney,  George  Huffman, 
and  Gee  &  Barnes,  for  plaintiffs  in  error. 

George  W.  Lackey,  and  McGaughey  &  Tohill,  for 
defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  review  a  judgment  of  the 
circuit  court  of  Lawrence  county  denying  leave  to  plaintiffs 
in  error  to  file  an  information  in  the  nature  of  quo  war- 
ranto to  test  the  validity  of  the  organization  of  the  Ambraw 
River  Drainage  District.  The  petition  for  leave  to  file  the 
information  was  accompanied  by  the  affidavit  of  George 
M.  Lewis,  Zach  Crump  and  Charles  Bunyan,  the  three  re- 
lators. The  affidavit  set  out  that  the  Ambraw  River  Drain- 
age District  embraced  within  its  boundaries  a  part  of  the 
Eagle  Branch  Drainage  District, — a  drainage  district  or- 
ganized under  the  laws  of  the  State  of  Illinois  before  the 
Ambraw  River  district  was  organized ;  that  the  defendants 
in  error,  pretending  to  be  commissioners  of  the  Ambraw 
River  district,  had  entered  upon  the  lands  of  affiants  em- 
braced in  said  pretended  district  and  assessed  the  same, 
condemned  the  right  of  way  and  exercised  all  the  functions 
and  powers  of  drainage  commissioners,  and  had  given  no- 
tice that  they  w^ould  issue  and  sell  bonds  of  said  district. 
Attached  to  and  made  a  part  of  the  affidavit  were  a  no- 
tice of  the  sale  of  bonds  and  a  copy  of^a  judgment  of  the 
circuit  court  of  Lawrence  county  rendered  at  the  October 
term,  191 1,  in  a  quo  warranto  proceeding  in  the  name  of 
the  People,  on  the  relation  of  Lyman  O.  Havill,  sole  com- 
missioner of  the  Eagle  Branch  Drainage  District,  and  other 
land  owners  in  said  Eagle  Branch  district,  against  defend- 
ants in  error,  drainage  commissioners  of  the  Ambraw  River 
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I>rainage  District.  By  said  judgment  defendants  in  error 
were  ousted  of  all  right  or  authority  to  exercise  the  pow- 
ers and  functions  of  drainage  commissioners  over  any  land 
which  was  embraced  in  the  Eagle  Branch  district.  The 
judgment  describes  particularly  the  lands  in  the  said  Eagle 
Elranch  district  from  which  the  commissioners  were  ousted 
and  adjudges  costs  against  them. 

The  information  sought  to  be  filed  and  presented  with 
the  petition  and  affidavit  charged  defendants  in  error  with 
usurping  the  powers  and  authority  of  drainage  commis- 
sioners in  the  pretended  Ambraw  River  Drainage  District. 
The  second  count  of  the  information  alleged  that  said  Am- 
braw River  district  was  organized  and  its  boundaries  fixed 
by  the  county  court  of  Lawrence  county  in  July,  1910;  that 
as  organized  it  embraced  land  in  the  Eagle  Branch  district, 
which  had  previously  been  organized  by  order  of  the  county 
court;  that  after  the  organization  of  the  Ambraw  River  dis- 
trict defendants  ip  error  proceeded  to  exercise  the  author- 
ity of  commissioners  over  all  the  lands  embraced  therein, 
including  those  in  the  Eagle  Branch  district.  Said  second 
count  set  out  the  filing  of  an  information  in  the  nature  of 
quo  warranto,  upon  the  relation  of  Havill,  sole  commis- 
sioner, and  other  land  owners  in  the  Eagle  Branch  district, 
the  judgment  and  decree  ousting  defendants  in  error  of  all 
right  or  authority  as  commissioners  of  the  lands  embraced 
in  the  Eagle  Branch  district,  and  detaching  and  excluding 
from  the  Ambraw  River  district  the  lands  embraced  in  the 
Eagle  Branch  district.  The  information  alleged  that  this 
left  the  Ambraw  River  district  without  any  definite  bound- 
ary line;  that  the  boundaries  of  said  district  w^ere  by  the 
judgment  changed  without  warrant  of  law  and  said  district 
invalidated  thereby;  that  the  pretended  district  as  it  now 
exists  is  not  the  district  petitioned  for  and  established  by 
the  order  of  the  county  court;  that  by  releasing  the  lands 
of  the  Eagle  Branch  district  the  cost  of  the  work  was  not 
diminished  and  that  the  tax  upon  the  lands  of  the  Ambraw 
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River  district  would  be  increased  and  rendered  more  bur- 
densome than  was  contemplated  when  the  district  was  or- 
ganized, wherefore  the  Ambraw  River  district  was  not  a 
legally  organized  drainage  district.  A  copy  of  the  infor- 
mation filed  on  the  relation  of  Havill  and  others  was  at- 
tached to  the  information,  together  with  all  other  papers 
filed  and  orders  made  in  said  proceeding. 

In  opposition  to  the  petition  for  leave  to  file  the  infor- 
mation in  this  case  defendants  in  error  filed  their  afiidavit. 
The  objections  to  granting  leave  to  file  the  information 
were  based  upon  three  propositions,  as  shown  by  the  affi- 
davit, which  is  a  lengthy  one:  (i)  That  the  matters  and 
things  sought  to  be  litigated  by  the  information  had  been 
adjudicated  and  determined  in  the  former  guo  warranto 
proceeding,  which  judgment  was  rendered  in  October,  191 1, 
to  reverse  which  no  appeal  was  prayed  or  taken  and  no 
writ  of  error  sued  out  and  which  said  judgment  is  still  in 
full  force  and  effect;  (2)  that  the  relief  prayed  is  for  the 
purpose  of  redressing  private  wrongs,  which,  if  they  exist 
at  all,  were  known  to  the  relators  when  the  hearing  was 
had  on  the  former  information;  (3)  that  the  relators  are 
barred  by  laches.  The  affidavit  sets  out  that  after  the  judg- 
ment in  the  former  quo  warranto  case  was  rendered,  de- 
fendants in  error,  as  commissioners  of  the  Ambraw  River 
Drainage  District,  had  let  a  contract  for  the  construction 
of  the  work  and  had  sold  bonds  they  were  authorized  to 
issue  in  the  sum  of  $60,762  and  were  now  ready  to  deliver 
the  same  to  the  purchaser.  The  affidavit  states  that  the 
laixl  embraced  in  the  Ambraw  River  district,  as  originally 
organized,  comprised  9730  acres ;  that  the  judgment  in  the 
former  quo  warranto  proceeding  detached  from  the  dis- 
trict 769  acres  which  were  in  the  Eagle  Branch  district, 
leaving  in  the  Ambraw  River  district  8961 ;  that  the  lands 
detached  were  assessed  $4060.90  and  the  lands  remaining 
in  the  district  were  assessed  $60,762,  and  that  said  sum 
is  sufficient  and  ample  to  pay  for  the  work  to  be  done  ac- 
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cording  to  the  original  report  of  the  commissioners  and  all 
expenses  incident  to  doing  said  work.  Attached  to  the  af- 
fidavit is  a  copy  of  all  papers  filed  and  orders  made  from 
the  petition  for  the  organization  of  the  Ambraw  River  dis- 
trict to  its  final  organization,  the  assessment  roll,  publica- 
tion notices  and  judgment  of  confirmation. 

As  we  understand  the  position  of  plaintiffs  in  error,  it 
is  that  the  organization  of  the  Ambraw  River  Drainage 
District  was  illegal  in  the  first  place  because  it  embraced 
land  in  another  district,  and  that  said  Ambraw  River  dis- 
trict was  invalidated  by  the  judgment  of  the  court  in  the 
former  quo  warranto  proceeding  detaching  from  it  lands 
embraced  in  the  Eagle  Branch  district.  It  was  held  by  this 
court  in  People  v.  Crews,  245  111.  318,  and  People  v.  Lease, 
248  id.  187,  that  lands  in  a  district  already  organized  can 
not  be  included  in  the  organization  of  another  district. 
The  county  court,  therefore,  had  no  authority  to  make  the 
Eagle  Branch  district  a  part  of  the  Ambraw  River  district, 
but  the  judgment  so  organizing  the  district  was  acquiesced 
in  and  no  attempt  made  to  reverse  it.  After  the  Ambraw 
River  district  was  organized  and  the  assessment  levied  and 
confinned,  quo  warranto  proceedings  were  instituted  in  the 
name  of  the  People  by  the  State's  attorney,  upon  the  rela- 
tion of  L.  O.  Havill,  alleged  to  be  the  sole  commissioner  of 
the  Eagle  Branch  district,  and  other  land  owners  in  that 
district,  against  the  commissioners  of  the  Ambraw  River 
district.  The  judgment  in  that  case  did  not  dissolve  the  dis- 
trict but  merely  detached  the  lands  of  the  Eagle  Branch 
district  which  were  included  in  the  Ambraw  River  district 
and  ousted  the  commissioners  •  from  the  exercise  of  any  au- 
thority over  the  lands  detached.  The  remaining  lands  in 
the  Ambraw  River  district  (nearly  9000  acres)  remained 
the  Ambraw  River  district  and  the  defendants  in  error  re- 
mained the  commissioners  of  said  district.  It  was  not  so 
expressly  recited  in  the  judgment  but  such  was  its  effect. 
No  appeal  was  prosecuted  or  writ  of  error  sued  out  to  re- 
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verse  that  judgment  and  it  still  remains  in  full  force  and 
effect.  As  the  court  had  jurisdiction  of  the  subject  matter 
and  the  parties  it  was  not  a  void  judgment. 

Plaintiffs  in  error  contend  that  said  judgment  is  not  a 
bar  to  this  proceeding  because  the  relators  in  the  former 
case  were  land  owners  in  the  Eagle  Branch  district  and 
were  not  interested  in  dissolving  the  Ambraw  River  dis- 
trict, but  were  only  interested  in  having  their  lands  de- 
tached from  said  district;  that  the  commissioner  and  land 
owners  in  the  Eagle  Branch  district  could  not  question  the 
legality  of  the  Ambraw  River  district,  and  its  legal  organi- 
zation, therefore,  was  not  passed  upon  in  the  fonner  case. 
The  information  was  in  the  name  of  the  People  and  its 
effect  was  to  challenge  the  legality  of  the  organization  of 
the  Ambraw  River  district.  Assigning  as  a  ground  of  ille- 
gality that  it  was  unlawful  to  include  land  already  in  an- 
other district  did  not  change  the  character  of  the  proceed- 
ing or  remove  from  consideration  the  inquiry  whether  the 
Ambraw  River  district  was  a  valid,  legal  organization.  The 
effect  of  the  judgment  was  that  it  was  legal  and  valid  ex- 
cept as  to  the  lands  in  the  Eagle  Branch, district.  Those 
lands  were  eliminated  and  the  remainder  of  the  territory 
was  held  a  validly  organized  district  and  defendants  in  er- 
ror its  duly  authorized  commissioners.  Whether  that  judg- 
ment was  erroneous  or  not  cannot  be  inquired  into  in  tliis 
proceeding.  The  fact  that  the  relators  in  the  former  pro- 
ceeding were  not  the  same  persons  as  the  relators  in  this 
case  does  not,  in  our  opinion,  relieve  this  case  from  the 
bar  of  the  judgment  in  the  former  case. 

Plaintiffs  in  error  insist  that  the  information  sought  to 
be  filed  in  this  case  was  for  the  determination  of  public 
rights  and  that  private  rights  were  merely  incidentally  in- 
volved. If  that  be  true,  it  would  apply  with  equal  force 
to  the  first  suit.  Both  were  in  the  name  of  the  People  and 
involved  the  same  character  of  rights.  It  cannot  be  the 
law  that  a  succession  of  quo  warranto  proceedings  may  be 
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brought  in  the  name  of  the  People  to  try  the  validity  of  a 
drainage  district  if  different  relators  are  named  in  each  suit. 
We  can  see  no  reasonable  theory  upon  which  it  can  be 
said  plaintiffs  in  error  are  not  barred  by  the  former  judg- 
ment, and  in  our  opinion  the  circuit  court  did  not  err  in 
denying  leave  to  file  the  information. 

Jiulgment  ofHrnted, 


Isaac  Rowand,  Appellant,  vs.  The  Little  Vermilion 
Special  Drainage  District,  Appellee. 

Opinion  Med  June  21,  ipi2, 

1.  Jurisdiction — whether  appeal  front  non-judicial  body  will 
be  entertained  depends  on  the  nature  of  the  rights  involved.  The 
jurisdiction  of  a  court  to  hear  and  determine  a  matter  brought 
to  it  by  appeal  from  a  non-judicial  body  depends  upon  the  nature 
of  the  rights  involved  rather  than  upon  the  character  of  the  body 
from  which  such  appeal  is  taken. 

2.  Same — acts  of  drainage  commissioners  way  be  judicially  re- 
viewed. Although  drainage  commissioners  are  not  judicial  offi- 
cers and  cannot  exercise  judicial  powers  under  the  constitution, 
yet  in  the  administration  of  the  affairs  of  their  office  they  are 
required  to  take  action  upon  and  determine  questions  which  in- 
volve the  property  rights  of  the  land  owners  of  the  district,  of 
which  the  courts,  in  the  exercise  of  their  general  judicial  powers, 
take  jurisdiction.     (Conover  v.  Gatton,  251  111.  587,  distinguished.) 

3.  Constitutional  law — provision  of  Farm^  Drainage  act  for 
appeal  to  county  court  from  action  of  drainage  commissioners  is 
valid.  Sections  24  and  25  of  the  Farm  Drainage  act,  (Hurd's 
Stat  191 1,  p.  907,)  providing  for  an  appeal  to  the  county  and 
circuit  courts  from  the  decision  of  drainage  commissioners  upon 
the  question  of  the  classification  of  lands,  are  valid,  as  the  nature 
of  the  rights  involved  are  such  as  are  properly  cognizable  by  the 
judiciary  when  properly  brought  before  it. 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

Rearick  &  Meeks,  for  appellant. 
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Ray,  Dobbins  &  Dobbins,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

The  Little  Vermilion  Special  Drainage  District  was 
organized  under  the  Farm  Drainage  act  by  an  order  of 
the  county  court  of  Champaign  county  and  includes  with- 
in its  boundaries  lands  in  both  Champaign  and  Vermilion 
counties.  In  the  spring  of,  191 1  the  commissioners  of  that 
district  determined  to  do  some  work  to  improve  the  main 
ditch,  and  being  of  the  opinion  that  the  original  classifica- 
tion was  not  fairly  adjusted  on  the  several  tracts  of  land 
they  determined  to  make  a  new  classification.  This  they 
did,  and,  having  filed  the  same.  May  i,  191 1,  was  set  for 
a  hearing  on  the  new  classification.  Appellant,  Isaac  Row- 
and,  was  the  owner  of  about  seven  hundred  acres  of  land 
in  Vermilion  county  which  was  included  in  the  drainage 
district  and  was  affected  by  the  new  classification.  At  the 
time  and  place  fixed  for  the  hearing  Isaac  Rowand  appeared 
and  made  objections  to  the  new  classification,  claiming  that 
his  lands  were  classified  too  high.  After  hearing  his  ob- 
jections the  commissioners,  on  May  3,  191 1,  overruled  the 
same  and  filed  the  classification  with  the  county  clerk  of 
Champaign  county.  For  the  purpose  of  obtaining  the  judg- 
ment of  the  county  court  upon  the  objections  to  the  classi- 
fication of  his  land  Rowand  filed  an  appeal  bond  with  the 
county  clerk  of  Champaign  county  within  the  time  pro- 
vided by  law,  and  the  county  clerk  of  Champaign  county, 
in  accordance  with  the  practice  announced  by  this  court  in 
Commissioners  of  Sub-district  v.  McNulta,  242  111.  461, 
prepared  a  transcript  and  sent  the  same  to  the  county  court 
of  Vermilion  county.  The  cause  was  placed  on  the  docket 
of  the  cotmty  court  of  Vermilion  county,  and,  after  several 
continuances,  at  the  January  term,  191 2,  the  drainage  com- 
missioners entered  their  motion  to  dismiss  the  appeal  on 
the  ground  that  the  county  court  had  no  jurisdiction  of  the 
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cause  nor  of  the  appeal,  alleging  that  no  appeal  lies  from 
the  classification  by  drainage  commissioners  to  the  county 
court.  This  motion  was  sustained,  and  the  appeal  was  dis- 
missed by  the  county  court  on  the  ground  that  the  statute 
allowing  an  appeal  in  such  a  case  to  the  county  court  is  un- 
constitutional and  void.  Appellant  excepted  to  the  action 
of  the  court,  and  has  brought  the  record  to  this  court  by 
appeal  for  review. 

Section  24  of  the  Farm  Drainage  act  (Kurd's  Stat. 
191 1,  p.  907,)  provides:  "Any  person  appearing  and  urg- 
ing objections,  who  is  not  satisfied  with  the  decision  of 
the  commissioners,  may  appeal  from  their  decision  to  the 
county  court  of  the  county  in  which  the  lands  affected  are 
situated,  within  ten  days  after  the  decision  of  the  commis- 
sioners was  rendered,  by  filing  with  the  county  clerk  a  bond 
with  security,"  etc.  Section  25  of  said  act  provides  for 
the  manner  of  hearing  in  the  county  court,  and  also  for  a 
further  appeal  to  the  circuit  court  in  case  the  county  court, 
in  the  exercise  of  its  discretion,  shall  make  an  order  allow- 
ing a  further  appeal  to  the  circuit  court,  otherwise  the  de- 
cision rendered  by  the  jury  in  the  county  court  is  conclusive 
and  final.  If  an  appeal  be  granted  to  the  circuit  court  the 
statute  makes  the  classification  as  fixed  in  the  circuit  court, 
final.  Inasmuch  as  the  above  statutory  provisions  provide 
for  appeals  in  this  class  of  cases,  the  only  question  pre- 
sented for  our  consideration  is  the  validity  of  the  statute. 

In  Conover  v.  Gatton,  251  111.  587,  this  court  held  that 
section  106  of  the  Road  and  Bridge  act,  applicable  to  coun- 
ties not  under  township  organization,  (Kurd's  Stat.  1909, 
p.  1953,)  which  provides  for  an  appeal  to  the  county  or 
circuit  court,  by  any  person  interested,  from  the  decision  of 
the  road  commissioners  in  determining  to  or  in  refusing  to 
lay  out,  alter,  widen  or  vacate  any  road  or  revoking  any 
previous  order  or  decision  relative  to  any  road,  did  not 
confer  jurisdiction  upon  the  circuit  court  to  review  the  de- 
cision of  the  highway  commissioners  determining  to  vacate 
954—35 
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a  public  road.  The  decision  in  that  case  is  relied  on  by 
appellee  to  sustain  the  action  of  the  court  below  in  dismiss- 
ing the  appeal.  That  decision  is  based  on  the  ground  that 
the  determination  of  highway  commissioners  to  vacate  an 
existing  road  is  not  the  exercise  of  judicial  power,  nor  was 
the  subject  matter  of  the  proceeding  of  such  character  that 
the  court  might  have  taken  jurisdiction  in  any  other  form 
of  action.  In  City  of  Aurora  v.  Schoeberlein,  230  111.  496, 
this  court  had  under  consideration  the  validity  of  section  18 
of  the  act  of  1903,  purporting  to  authorize  any  person  in- 
terested to  appeal  to  the  circuit  court  from  any  order  of 
the  board  of  fire  and  police  commissioners,  and  said  sec- 
tion was  held  unconstitutional  and  void  for  the  reason  that 
the  controversy  involved  the  title  to  an  office,  whidi  was 
not  a  property  right  of  which  the  circuit  court  could  have 
jurisdiction  in  any  form  of  action,  and  that  the  selection  of 
a  person  to  fill  such  office  was  purely  an  executive  function. 
In  that  case,  on  page  503,  it  was  said:  "If  a  controversy 
belongs  to  a  class  of  cases  of  which  a  court  has  original 
jurisdiction  and  it  is  brought  before  the  court  in  the  method 
prescribed  by  the  legislature,  the  court  may  take  jurisdic- 
tion by  virtue  of  its  general  powers,  but  so  far  as  the  rem- 
edy is  judicial  it  begins  with  a  presentation  of  the  case  to 
the  court.  The  cases  in  which  appeals  from  non- judicial 
bodies  to  courts  have  been  recognized  have  involved  indi- 
vidual or  property  rights  of  which  the  court  had  jurisdic- 
tion under  some  other  form  of  procedure,  and  belonged  to 
classes  of  cases  in  which  the  court,  acting  judicially,  could 
afford  a  remedy."  In  Maxzvcll  v.  People,  189  111.  546,  the 
same  rule  was  announced,  where  it  was  held  that  tlie  ap- 
peal in  proceedings  of  that  class  was  not  an  appeal  in  a 
legal  sense,  but  only  a  method  of  bringing  before  the  court 
for  judicial  determination  a  controversy  of  a  character  of 
which  the  court  had  original  jurisdiction. 

Drainage  commissioners  are  not  judicial  officers  nor  can 
they  exercise  judicial  powers  imder  the  constitution,  but  in 
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the  administration  of  the  affairs  of  their  office  they  are  re- 
quired to  take  action  upon  and  determine  questions  which 
involve  the  property  rights  of  the  land  owners  of  the  dis- 
trict, of  which  the  courts,  in  the  exercise  of  their  general 
judicial  powers,  take  jurisdiction.  In  Leonard  v.  Arnold, 
244  111.  429,  it  was  held  that  a  court  of  equity  would  not 
take  jurisdiction  to  enjoin  the  commissioners  of  the  drain- 
age district  from  proceeding  to  collect  an  assessment  on 
the  ground  that  the  classification  of  the  lands  was  improper 
and  inequitable;  but  this  decision  was  not  based  on  the 
idea  that  there  was  no  property  right  involved  which  the 
land  owners  had  a  right  to  have  determined,  but  exclusively 
on  the  ground  that  the  statute  (which  is  the  same  statute 
as  is  here  involved)  gave  the  land  owner  a  remedy  at  law 
by  an  appeal  to  the  county  court,  which  right  had  in  that 
case  been  exercised  by  the  land  owners  who  filed  the  bill 
in  equity.  The  jurisdiction  of  a  court  to  hear  and  deter- 
mine a  matter  brought  to  it  by  an  appeal  from  a  non- 
judicial body  depends  upon  the  nature  of  the  rights  involved 
rather  than  upon  the  character  of  the  body  from  which 
such  appeal  is  taken.  A  reference  to  the  cases  decided 
by  this  court  which  are  cited  in  Conover  v.  Gatton,  supra, 
and  reviewed  in  the  dissenting  opinion,  will  show  that  this 
court  has  sustained  statutes  allowing  appeals  from  non- 
judicial boards  and  bodies  where  the  subject  matter  in- 
volved was  some  personal  or  property  right  which  it  is  the 
province  of  courts  to  determine  and  protect.  The  drainage 
commissioners,  in  making  the  classification  of  the  lands  of 
the  district,  are  dealing  directly  with  a  valuable  property 
right  of  the  tax-payers.  The  classification  is  the  basis  upon 
which  future  assessments  are  to  be  made.  It  is,  in  effect, 
a  valuation,  for  assessment  purposes,  of  the  benefits  each 
tract  of  land  will  receive  from  the  proposed  improvement. 
It  is  the  exercise  of  a  power  over  the  property  of  the  citi- 
zen which,  if  improperly  used,  may  result  in  the  end  in  a 
violation  of  the  constitutional  right  of  the  property  owner, 
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in  that  he  may  be  required  to  pay  a  larger  proportion  of 
the  cost  of  the  improvement  than  his  lands  are  benefited,  or 
he  may  be  required  to  pay  a  larger  proportion  of  taxes  than 
others  in  proportion  to  benefits  received.     It  would  be  a 
reproach  to  our  judicial  system  if  there  were  no  redress 
for  possible  wrongs  that  might  be  inflicted  by  an  unequal 
and  oppressive  classification  of  lands  in  a  drainage  district 
for  assessment  purposes.     The  legislature  has  provided  a 
remedy  by  an  appeal  to  the  county  court  by  any  land  owner 
who  appears  and  objects  to  his  classification,  and  since,  as 
we  have  attempted  to  show,  the  nature  of  the  rights  in- 
volved are  such  as  are  properly  cognizable  by  the  judiciary 
when  properly  brought  before  it,  the  statute  authorizing  an 
appeal  as  a  means  of  bringing  the  matter  before  the  court 
is  not  unconstitutional.     This  court  has  recognized  the  ju- 
risdiction of  the  county  court  to  review  the  classification  of 
lands  under  the  Farm  Drainage  act  in  Frahm  v.  Commis- 
sioners of  Craig  Drainage  District,  200  111.  233,  and  in  the 
late  case  of  People  v.  Weatherhead,  253  id.  85.     In  the 
case  last  above  cited  a  motion  was  made  to  dismiss  the 
appeal  for  want  of  jurisdiction  and  the  motion  was  over- 
ruled.    It  does  not  appear  that  the  overruling  of  the  mo- 
tion to  dismiss  was  assigned  as  error  in  this  court  and  the 
question  was  therefore  not  directly  passed  on,  but  it  was 
inferentially  held  that  the  appeal  was  properly  taken,  and 
that  such  appeal  operated  as  a  supersedeas  and  stayed  the 
collection  of  the  tax  upon  the  lands  involved  in  the  appeal 
until  such  appeal  was  finally  detennined.     It  results  from 
the  foregoing  view  that  the  county  court  erred  in  dismiss- 
ing the  appeal. 

The  judgment  below  is  therefore  reversed  and  the  cause 
remanded,  with  directions  to  the  county  court  to  overrule 
the  motion  to  dismiss  and  to  proceed  to  a  hearing  of  the 
cause  upon  its  merits. 

Reversed  and  rematided,  zvith  directions. 
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The  RiTTENHOusE  &  Embree  Company,  Appellant,  vs. 
F.  E.  Brown  &  Co.  et  al.  Appellees. 

Opinion  filed  June  21,  IQ12. 

1.  Mechanics'  liens — material  must  have  been  delivered  for 
the  purpose  of  being  used  in  construction.  Under  section  7  of  the 
Mechanic's  Lien  law,  which  dispenses  with  the  necessity  of  proof 
that  the  materials  actually  entered  into  the  construction  of  the 
building,  it  is  still  essential  to  the  right  to  a  lien  that  the  materials 
be  delivered  for  the  purpose  of  being  used  in  the  construction  of 
the  building. 

2.  Same — what  is  meant  by  "used  in  the  construction  of  the 
building"  To  entitle  a  party  to  a  lien  for  materials  delivered 
"for  the  purpose  of  being  used  in  the  construction  of  the  build- 
ing," as  provided  in  section  7  of  the  Mechanic's  Lien  law,  the 
material  must  have  been  intended  for  use  in  the  building  itself, 
so  as  to  become  a  part  of  the  completed  structure. 

3.  Same — no  right  to  a  lien  exists  for  lumber  used  to  make 
molds  for  concrete.  The  Mechanic's  Lien  law  does  not  give  to  a 
contractor  or  sub-contractor  a  right  to  a  lien  for  lumber  for  con- 
crete molds  and  forms,  which  never  became  or  was  intended  to 
become  the  property  of  the  owner  of  the  building  but  belongs  to 
the  contractor  or  sub-contractor  who  furnished  it,  made  tempo- 
rary use  of  it  in  erecting  the  building  and  took  it  away  to  be 
used  again  for  his  own  purposes. 

4.  Appeals  and  errors — when  constitutional  question  will  not 
be  considered,  A  question  involving  the  constitutionality  of  a 
provision  of  the  Mechanic's  Lien  law  will  not  be  considered  by 
the  Supreme  Court  on  appeal  from  a  decree  dismissing  a  bill  to 
establish  a  lien,  where  complainant,  without  regard  to  whether  the 
provision  is  valid  or  invalid,  had  no  right  to  a  lien  in  any  event. 

5.  Same — when  Supreme  Court  will  retain  jurisdiction  though 
constitutional  question  is  not  passed  upon.  Where  the  lower  court 
holds  a  statute  giving  a  lien  unconstitutional  but  holds  also  that 
the  complainant's  case  does  not  fall  within  the  purview  of  the  stat- 
ute the  complainant  must  obtain  a  reversal  of  the  decree  on  both 
grounds  in  order  to  entitle  him  to  recover,  and  the  fact  that  the 
Supreme  Court  agrees  with  the  trial  court  that  the  case  does  not 
come  within  the  statute  and  declines  to  pass  upon  the  constitu- 
tional question  does  not  affect  its  jurisdiction  of  the  appeal. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Richard  E.  Burk^  Judge,  presiding. 
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Adams,  Bobb  &  Adams,  (James  B.  Wescott,  of  coun- 
sel,) for  appellant. 

TiNSMAN,  Rankin  &  Neltnor,  and  William  A. 
Doyle,  (Einar  C.  Howard,  of  counsel,)  for  appellees. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  appellant  filed  a  bill  in  the  superior  court  of  Cook 
county  for  a  mechanic's  lien  for  lumber  furnished  by  ap- 
pellant, as  a  sub-contractor,  to  F.  E.  Brown  &  Co.,  the 
original  contractor  with  the  appellee  Adelaide  F.  Jones,  for 
the  reinforced  concrete  construction  required  in  the  erec- 
tion of  a  three-story  brick  and  reinforced  concrete  laundry 
building.  The  lumber  was  of  the  value  of  $547.11,  of 
which  $270  was  paid  and  a  lien  was  claimed  for  the  re- 
mainder, $277.11.  The  lumber  did  not  enter  into  the  per- 
manent construction  of  the  building  and  was  not  furnished 
for  that  purpose  but  for  false  work,  the  molds  and  forms 
into  which  the  concrete  was  poured.  It  was  afterwards  all 
taken  away.  On  a  hearing  the  bill  was  dismissed  for  want 
of  equity. 

Section  i  of  the  Mechanic's  Lien  law  declares  that  any 
person  who  shall  by  contract  with  the  owner  "furnish  ma- 
terial, fixtures,  apparatus  or  machinery  for  the  purpose  of, 
or  in  the  building,  altering,  repairing  or  ornamenting  any 
house  or  other  building,''  etc.,  shall  be  known  as  a  contractor 
and  shall  have  a  lien  "for  the  amount  due  to  him  for  such 
material,  fixtures,  apparatus,  machinery,  services  or  labor,*' 
etc.  Section  7  provides  that  no  lien  for  material  shall  be 
defeated  "because  of  lack  of  proof  that  the  material  after 
the  delivery  thereof,  actually  entered  into  the  construction 
of  such  building  or  improvement,  although  it  be  shown  that 
such  material  was  not  actually  used  in  the  construction  of 
such  building  or  improvement :  Provided,  it  is  shown  that 
such  material  was  delivered  either  to  such  owner  or  his 
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agent  for  such  building  or  improvement  to  be  used  in  such 
building  or  improvement,  or  at  the  place  where  said  build- 
ing or  improvement  was  being  constructed,  for  the  purpose 
of  being  used  in  construction."  Prior  to  the  revision  of  this 
law  in  1895  it  was  well  settled  that  a  lien  could  be  enforced 
only  to  the  extent  of  materials  actually  used  in  the  construc- 
tion of  the  building.  (Compound  Lumber  Co,  v.  Murphy, 
169  111.  343.)  Section  7  of  that  revision  provided  that  the 
lien  should  not  be  defeated  because  of  lack  of  proof  that 
the  material,  after  delivery,  actually  entered  into  the  con- 
struction of  the  building,  but  it  was  still  required,  as  it  is 
now  under  the  revision  of  1903,  that  the  material  should 
have  been  delivered  for  the  purpose  of  being  used  in  the 
construction.  The  words  "used  in  such  building  or  im- 
provement'* and  "used  in  construction"  here  mean,  in  our 
judgment,  more  than  employed  in  the  process  of  construc- 
tion as  a  means  for  assisting  in  the  erection  of  the  building. 
They  mean  used  as  a  part  of  the  construction  so  that  the 
material  becomes  a  part  of  the  completed  structure.  Un- 
der section  21  the  sub-contractor  has  a  lien  as  broad  as 
that  of  the  original  contractor.  If  the  words,  "used  in 
such  building  or  improvement"  and  "used  in  construction" 
have  so  broad  a  meaning  as  to  apply  to  materials  not  used 
as  part  of  the  construction  but  employed  as  a  means  to  as- 
sist in  the  process  of  construction,  then  every  sub-contractor 
must  have  a  lien,  by  virtue  of  section  i,  for  all  the  ma- 
terial, fixtures,  apparatus  or  machinery  furnished  by  him 
for  the  purpose  of  building  the  house.  Every  person  who 
sells  to  a  contractor,  to  be  employed  in  the  building  of  a 
house,  any  donkey-engine,  cable,  rope,  carpenters'  or  ma- 
sons* tools  or  other  implements  or  devices  for  carrying  on 
the  work,  furnishes  machinery  or  apparatus  for  the  pur- 
pose of  building  the  house.  All  such  machinery,  appliances 
and  tools  are  in  a  sense  used  in  the  construction  of  the 
building,  but  we  believe  no  one  would  contend  that  the 
vendor  of  such  articles,  to  be  employed  for  the  purpose 
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mentioned,  would  have  a  lien  for  their  purchase  price  on 
the  building  in  which  they  were  employed.  We  held  in 
Haas  Electric  Co.  v.  Springfield  AmusemetU  Co,  236  111. 
452,  that  no  lien  was  given  for  machinery,  fixtures  or  ap- 
paratus without  proof  that  they  were  so  attached  to  the 
real  estate  as  to  become  permanent  fixtures  or  that  they 
were  used  in  the  proper  installation  of  other  lienable  things. 
The  lumber  furnished  by  the  appellant  was  not  destroyed 
by  the  use  made  of  it  though  depreciated  in  value,  as  no 
doubt  were  the  tackle,  implements,  apparatus  and  tools  em- 
ployed in  the  building.  It  never  became  or  was  intended 
to  become  the  property  of  the  owner  of  the  building,  but 
belonged  to  the  contractor  who  bought  it,  employed  it  in 
the  temporary  use  for  which  he  obtained  it,  and  took  it 
away  to  be  used  again  for  his  own  purposes. 

The  question  is  a  new  one  in  this  court.  The  language 
of  mechanic's  lien  statutes  in  other  States  is  so  variant  that 
decisions  upon  them  are  of  little  assistance.  In  Ames  v. 
Dyer,  41  Me.  397,  the  statute  gave  a  lien  for  his  labor 
and  materials  to  any  ship  carpenter  or  other  person  per- 
forming labor  or  furnishing  materials  for  or  on  account  of 
any  vessel  building  or  standing  on  the  stocks  or  under  re- 
pair after  having  been  launched,  but  the  court  held  that  the 
molds  for  a  vessel,  though  as  indispensable  for  its  construc- 
tion as  the  tools  of  the  carpenter,  were  not  the  subject  of 
a  lien  because  they  did  not  enter  into  the  vessel's  structure 
or  belong  to  it  and  the  title  to  them  did  not  pass  to  the 
purchaser  of  the  vessel,  quoting  from  Phillips  v.  Wright, 
5  Sandf.  342,  that  *'the  whole  theory  of  a  lien  for  labor 
and  materials  rests  upon  the  basis  that  such  labor  and  mate- 
rials have  entered  into  and  contributed  to  the  production  or 
equipment  of  the  thing  upon  which  the  lien  is  impressed." 
In  Wisconsin  a  lien  is  not  given  for  lubricating  oil  used  in 
operating  mill  machinery,  under  a  statute  which  provides, 
among  other  things,  that  every  person  who  furnishes  ma- 
terials  for  the  protection   of  machinery  erected   or  con- 
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structed  so  as  to  be  a  part  of  a  freehold  shall  have  a  lien. 
(Standard  Oil  Co.  v.  Lane,  75  Wis.  636.)  In  Kentucky, 
on  the  other  hand,  a  lien  is  given  for  lumber  used  to  make 
forms  for  a  concrete  building  though  the  forms  do  not  re- 
main in  the  building,  the  lumber  being  ruined  in  the  use. 
Avery  &  Sons  v.  Woodruff  &  CahUl,  144  Ky.  227. 

The  contract  between  F.  E.  Brown  &  Co.  and  Mrs. 
Jones  provided  that  F.  E.  Brown  &  Co.  should  deliver 
the  building  to  the  owner  free  from  all  claims,  liens  and 
charges.  The  superior  court  held  that  under  this  provision 
the  appellant,  as  a  sub-contractor,  had  no  right  of  lien,  and 
that  section  21  of  the  Mechanic's  Lien  law  is  unconstitu- 
tional in  so  far  as  it  attempts  to  give  a  sub-contractor  a 
lien  when  the  original  contract  provides  that  the  building 
shall  be  delivered  clear  of  liens,  and  it  was  because  of  the 
constitutional  question  thus  involved  that  the  appeal  was 
taken  directly  to  this  court;  but  the  court  also  held  that 
the  appellant  was  not  entitled  to  a  lien  in  any  event,  for  the 
further  reason  that  the  lumber  did  not  enter  into  and  be- 
come a  part  of  the  building.  This  holding  was  in  accord- 
ance with  the  views  we  have  expressed,  and  no  other  de- 
cree could  have  been  rendered  than  the  dismissal  of  the  bill. 

Counsel  for  the  appellant  have  argued  vigorously  that 
the  constitutional  question  was  erroneously  decided,  and 
that  the  cases  of  Kelly  v.  Johnson,  251  111.  135,  and  Cam- 
eron-Schroth-Cameron  Co.  v.  Geseke,  id.  402,  which  sus- 
tain the  decree,  should  be  overruled.  The  constitutional 
question  was  involved  so  as  to  authorize  the  appeal  to  this 
court,  because,  in  order  to  procure  a  reversal  of  the  decree, 
it  was  necessary  to  have  the  circuit  court  reversed  on  that 
question  as  well  as  the  other.  But  the  determination  of 
the  latter  question  makes  the  consideration  of  the  former 
unnecessary,  and  we  will  not  consider  a  constitutional  ques- 
tion in  a  case  in  which  its  decision  can  have  no  effect  upon 
the  decree  which  is  the  subject  of  review. 

The  decree  of  the  superior  court  is  affirmed. 

Decree  affirmed. 
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The  Peopi^e  of  the  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs.  John  R.  Wilmot,  Plaintiff  in  Error. 

] 

Opinion  Med  June  21,  igi2. 

1.  Criminai,  law — an  indictment  for  forging  certification  of  a 
check  need  not  aver  extrinsic  facts.  A  check  regularly  certified 
by  a  solvent  bank  is  a  valid  obligation  of  the « bank  and  is  a  well 
known  commercial  instrument,  and  if  an  indictment  alleges  that 
the  certification  was  forged  it  need  not  allege  extrinsic  facts  show- 
ing the  possibility  of  defrauding  by  means  of  such  instrument. 

2.  Same — indicttN-ent  need  not  allege  manner  in  which  accused 
intended  to  defraud.  An  indictment  for  forging  the  certification 
of  a  check,  which  alleges  an  intent  by  the  accused  to  defraud  a 
certain  person,  need  not  allege  the  manner  in  which  the  accused 
intended  to  defraud  such  person,  as  that  is  a  matter  of  evidence. 

3.  Same — indictment  need  not  allege  the  existence  of  the  hank 
on  which  check  was  drawn.  An  indictment  in  the  usual  form  of 
a  forgery  indictment,  which  sets  out  a  copy  of  the  check  and  of 
the  forged  certificate,  purporting  to  be  made  by  a  certain  person 
as  teller,  need  not  otherwise  allege  the  existence  of  the  bank;  nor 
is  it  necessary  to  aver  that  the  person  whose  name  was  forged  as 
teller  was,  in  fact,  the  bank's  teller. 

4.  Same — indictment  need  not  aver  authority  of  agent.  An  in- 
dictment for  forging  an  instrument  purporting  to  have  been  made 
by  an  agent  in  the  name  of  his  principal  need  not  aver  the  au- 
thority of  the  agent. 

5.  Same — one  judgment  may  he  entered  on  a  plea  of  guilty  to 
hoth  counts  of  indictment.  The  entry  of  one  judgment  on  a  plea 
of  guilty  to  both  counts  of  an  indictment  for  forging  the  certifica- 
tion of  a  check  is  proper,  and  as  the  court  has  no  discretion  as  to 
the  extent  of  punishment  there  is  no  occasion  for  hearing  evidence. 

6.  Same — what  cannot  he  considered  in  proceeding  to  review 
judgment  of  conviction.  Upon  a  writ  of  error  to  review  a  judg- 
ment on  a  plea  of  guilty  the  alleged  failure  of  the  board  of  par- 
dons to  parole  the  plaintiff  in  error  or  to  act  upon  his  application 
for  parole  cannot  be  considered. 

7.  Practice — object  of  entering  an  order  nunc  pro  tunc.  The 
object  of  entering  an  order  nunc  pro  tunc  is  to  make  the  record 
speak  the  truth  and  to  make  a  present  record  of  an  order  which 
the  court  has  made  at  a  previous  time  but  which  has  not  been 
entered  of  record;  but  an  order  not  previously  made  cannot  be 
entered  as  a  nunc  pro  tunc  order. 
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8.  Samk — after  term  has  passed,  the  court  cannot  set  aside  sen- 
tence. After  the  term  has  passed  at  which  a  judgment  on  a  plea 
of  guilty  to  an  indictment  was  entered  and  the  sentence  was  pro- 
nounced the  court  cannot  set  aside  the  judgment  and  sentence. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  Kersten,  Judge,  presiding. 

E.  M.  Seymour,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E,  W.  Way- 
man,  State's  Attorney,  and  Joel  C.  Fitch,  (Zach  Hof- 
HEiMER,  of  CQunsel,)  for  the  People. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  convicted  on  his  plea  of 
guilty,  at  the  August  term,  1907,  of  the  criminal  court  of 
Cook  county,  of  forgery  and  was  sentenced  to  imprison- 
ment for  an  indefinite  term.  At  the  December  term,  191 1, 
he  moved  the  court  to  enter  an  order  nunc  pro  tunc  as  of 
the  August  term,  1907,  setting  aside  and  vacating  this  sen- 
tence, which  motion  was  denied.  It  is  urged  that  the  in- 
dictment is  not  sufficient  to  sustain  the  conviction  and  that 
the  motion  for  a  nunc  pro  tunc  order  should  have  been 
sustained. 

The  indictment  in  two  counts  charged  that  the  plaintiff 
in  error,  having  in  his  possession  a  check  for  $5000,  drawn 
by  himself  on  the  Night  and  Day  Bank  in  New  York,  pay- 
able to  Shank  &  Co.  or  order,  forged  thereon,  with  in- 
tent to  defraud  George  H.  Shank,  the  following  certificate : 
''Certified.— W.  W.  Raymond,  Teller,  May  20,  1907,  The 
Night  and  Day  Bank,  New  York,"  and  that  with  the  same 
intent  he  passed  such  certificate  as  true  and  genuine.  The 
objections  made  to  the  indictment  are,  that  without  the  ex- 
istence of  extrinsic  facts  (which  are  not  averred)  the  pos- 
sibility of  defrauding  by  means  of  the  forged  instnmient 
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does  not  appear;  that  the  check,  being  payable  to  Shank 
&  Co.  and  not  endorsed  by  the  payee,  could  not  have  the 
effect  to  defraud  George  H.  Shank,  and  that  it  is  not  aver- 
red either  that  there  is  such  a  bank  as  the  Night  and  Day 
Bank  of  New  York  or  that  W.  W.  Raymond  is  its  teller. 

A  certified  check  is  a  well  known  commercial  instru- 
ment. If  the  check  involved  here  had  been  really  certified 
by  a  solvent  bank  it  would  have  been  a  valid  obligation  of 
the  bank.  The  certification  being  forged,  the  capacity  of 
the  check  bearing  it  to  be  used  for  the  purpose  of  deceiving 
and  defrauding  any  person  to  whom  it  might  be  uttered  as 
a  genuine  certified  check  is  apparent  without  the  allegation 
of  any  extrinsic  fact.  It  was  not  necessary  to  allege  the 
particular  manner  in  which  the  defendant  intended  to  de- 
fraud the  person  whom  it  was  alleged  he  did  intend  to  de- 
fraud. It  was  sufficient  to  allege  the  intent  to  defraud  and 
to  show  an  instrument  of  such  a  character  as  might  be 
used  for  that  purpose.  The  manner  in  which  the  person 
intended  to  be  defrauded  was  to  be  connected  with  the 
transaction  and  the  fraudulent  purpose  accomplished  was  a 
matter  of  evidence.  (Sampson  v.  People,  i88  111.  592; 
West  v.  State,  2  Zabr.  235;  Snell  v.  People,  2  Humph. 
347;  People  v.  Todd,  jy  Cal.  464;  Brazil  v.  State,  117 
Ga.  32;  Smith  v.  State,  20  Neb.  288;  Commonwealth  v. 
Costello,  120  Mass.  358;  State  v.  Vincent,  91  Mo.  662; 
Santocini  v.  State,  6  Wyo.  no.)  Whether  the  defendant 
expected  to  procure  or  forge  the  endorsement  of  Shank  & 
Co.,  whether  George  H.  Shank  was  authorized  to  endorse 
the  check,  or  whether  other  means  were  to  be  used  to  in- 
duce George  H.  Shank  to  part  with  his  money  for  the 
check,  were  questions  to  be  detennined  by  the  evidence  in- 
troduced to  prove  the  intent  alleged. 

It  was  not  necessary  to  allege  the  existence  of  the  Night 
and  Day  Bank.  Both  counts  are  in  the  usual  form  of  an 
indictment  for  forgery  and  each  sets  out  a  copy  of  the 
check  and  of  the  forged  certificate.    The  name  of  the  bank 
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appears  in  the  copy  of  the  check,  and  this  is  a  sufficient 
designation  and  description  of  it  and  allegation  of  its  ex- 
istence. (Bishop  on  Directions  and  Forms,  465,  note; 
2  Bishop's  New  Crim.  Proc.  sees.  454,  455;  Common- 
wealth V.  Carey,  2  Pick.  47.)  Neither  was  it  necessary  to 
aver  that  W.  W.  Raymond  was  its  teller.  In  an  indictment 
for  forging  an  instrument  purporting  to  have  been  made 
by  an  agent  in  the  name  of  his  principal  it  is  not  necessary 
to  aver  the  authority  of  the  agent.  Cross  v.  People,  47  111. 
152;  Neall  V.  United  States,  118  Fed.  Rep.  699. 

Several  objections  to  the  proceedings  are  suggested 
which  either  are  not  presented  by  the  record  or  are  not 
tenable.  The  entry  of  one  judgment  on  a  plea  of  guilty 
to  both  counts  was  proper.  (People  v.  Dougherty,  246 
111.  458.)  Paragraph  424  of  the  Criminal  Code  authorizes 
the  court  to  enter  judgment  on  a  plea  of  guilty.  The  argu- 
ment as  to  the  weight  to  be  given  to  confessions  as  evi- 
dence has  no  application  in  this  case.  The  court  had  no 
discretion  as  to  the  extent  of  the  punishment  and  there 
was  therefore  no  occasion  for  evidence.  The  record  shows 
that  the  court  explained  to  the  defendant  the  consequences 
of  his  plea.  The  validity  of  the  indeterminate  sentence  un- 
der the  Parole  law  has  been  settled  by  the  decision  of  the 
case  of  People  v.  Joyce,  246  111.  124,  and  subsequent  cases 
which  have  followed  it.  The  failure  of  the  board  of  par- 
dons to  parole  the  plaintiff  in  error  or  to  act  upon  his  ap- 
plication for  parole  cannot  be  considered  in  this  case,  which 
is  only  for  the  review  of  the  judgment  and  record  of  the 
criminal  court. 

The  motion  for  the  entry  of  an  order  mcnc  pro  tunc 
setting  aside  the  judgment  was  properly  overruled.  The 
object  of  entering  an  order  nunc  pro  tunc  is  to  make  the 
record  speak  the  truth.  Its  purpose  is  to  make  a  record 
now  of  an  order  which  the  court  had  made  at  a  previous 
time  but  which  had  not  then  been  recorded.  The  court  has 
no  authority,  by  the  entry  of  an  order  nunc  pro  tunc,  to 
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make  the  record  show  an  order  which  the  court  had  not 
previously  actually  made,  or,  after  final  judgment  and  the 
expiration  of  the  term,  to  make  a  new  order  which  it  may 
appear  the  court  might  or  should  have  made  but  did  not. 
(Stein  V.  Meyers,  253  111.  199.)  Without  regard  to  any 
condition  of  facts  which  might  be  mentioned  in  the  affi- 
davits by  which  the  motion  for  an  order  nunc  pro  tunc 
was  supported,  the  court  was  bound  to  deny  it  for  lack  of 
power  to  grant  it. 

The  counsel  for  the  plaintiff  in  error  insists  that  the 
motion  was  in  the  nature  of  a  writ  of  audita  querela  and 
ought  to  have  been  so  considered  by  the  court.  This  writ 
had  become  almost  obsolete  before  the  time  of  Blackstone, 
and  so  far  as  we  know  has  never  been  used  in  this  State. 
Audita  querela  was  a  civil  proceeding  whereby  a  judgment 
defendant  might  be  relieved  upon  matter  of  discharge  aris- 
ing since  the  judgment,  as,  payment  or  a  release.  It  was 
in  the  nature  of  a  bill  in  equity  for  the  purpose  of  relieving 
the  judgment  debtor  against  the  oppression  of  the  plaintiff 
as  to  matter  which  the  defendant  had  no  opportunity  to 
plead  before  judgment.  (3  Blackstone's  Com.  405.)  It 
was  an  independent  suit  and  it  did  not  lie  against  the  king. 
(3  Vin.  Abr.  345;  Conimonzvealth  v.  Berger,  8  Phila.  237.) 
It  could  not  lie  against  the  State,  which  cannot  be  made  a 
defendant.  While  the  counsel  for  plaintiff  in  error  does 
not  claim  that  his  motion  was  a  writ  of  audita  querela,  he 
insists  it  was  a  substitute  for  the  writ  and  should  have  been 
treated  as  such  a  writ.  It  was,  however,  a  motion,  and 
whatever  its  nature,  the  object  sought  was  the  setting  aside 
by  the  court,  on  motion,  of  a  judgment  rendered  at  a  term 
which  had  elapsed.  The  affidavits  presented  in  support  of 
the  motion  relate  to  the  guilt  or  innocence  of  the  defend- 
ant; to  his  ignorance  of  the  law  and  of  the  consequences 
of  his  plea;  to  representations  alleged  to  have  been  made 
to  him  as  to  the  length  of  time  he  could  be  imprisoned  and 
promises  as  to  recommendation  to  the  board  of  pardons, 
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and  to  the  delay  and  refusal  of  the  board  of  pardons  to 
parole  him  or  to  hear  his  application  for  that  purpose.  In 
this  proceeding  we  review  only  the  record.  As  has  been 
seen,  no  objection  has  been  shown  to  the  regularity  of  the 
conviction  as  shown  by  the  record.  The  court  had  no 
power,  upon  motion,  to  set  aside  or  change  its  judgment 
after  the  term.  Judgment  (Mnncd. 


The  People  of  TE^p  State  of  Illinois,  Defendant  in 
Error,  vs,  Henry  W.  Morris,  Plaintiff  in  Error. 

Opinion  filed  June  21,  jgi2. 

1.  Murder — when  the  proof  of  express  malice  is  unnecessary. 
Proof  of  malice,  express  or  implied,  is  essential  to  establish  a 
charge  of  murder;  but  malice  is  implied  where  the  evidence  is 
that  the  accused,  while  waiting  with  his  companion  for  her  to 
take  a  car,  suddenly  and  without  provocation  or  excuse  shot  her 
several  times  and  then  attempted  to  commit  suicide. 

2.  Same — when  it  is  not  error  to  send  blood-stained  clothing 
of  victim  to  jury  room.  Where  there  is  a  discrepancy  in  the  evi- 
dence as  to  how  near  the  body  of  the  victim  the  revolver  was  held 
and  it  is  material  to  determine  that  question,  the  powder-burned 
clothing  of  the  victim,  in  evidence  in  the  case,  may  be  sent  to  the 
jury  room,  and  the  fact  that  the  clothing  is  blood-stained  does  not 
require  that  it  be  excluded  therefrom. 

3.  New  trial — proof  of  prejudice  of  juror  must  be  clear  and 
satisfactory.  To  justify  granting  a  new  trial  in  a  criminal  case 
upon  the  ground  of  the  prejudice  of  a  juror  the  proof  of  such 
prejudice  must  be  clear  and  satisfactory. 

4.  Instructions — when  accused  cannot  complain  that  instruc- 
tions stating  doctrine  of  self-defense  were  given.  If  the  accused 
obtains  an  instruction  that  the  jury  should  acquit  him  if  they 
believed  the  deceased  assaulted  him  with  a  deadly  weapon,  he  can 
not  complain  that  instructions  stating  the  doctrine  of  self-defense 
correctly  were  asked  for  and  given  on  behalf  of  the  prosecution. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county; 
the  Hon.  Duane  J.  Carnes,  Judge,  presiding. 
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Aldrich  &  Worcester,  and  Fred  C.  G.  Schmidt,  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  W.  J.  Tyers, 
State's  Attorney,  (J.  C.  Murphy,  E.  L.  Lyon,  and  F.  W. 
J0SI.YN,  of  counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  found  guilty  by  a  jury  at  the  No- 
vember term,  191 1,  of  the  circuit  court  of  Kane  county,  of 
the  murder  of  Estella  Dumas  on  December  17,  1910,  and 
sentenced  to  life  imprisonment  in  the  penitentiary. 

Haintiff  in  error  was  a  married  man,  living  with  his 
wife  and  two  children  at  Piano,  Kendall  county.  He  was 
thirty-nine  years  of  age  and  was  a  carpenter  by  trade. 
Prior  to  his  acquaintance  with  Estella  Dumas  he  was  not 
a  hard  drinker  of  intoxicants.  In  September,  1910,  he 
made  the  acquaintance  of  deceased  in  a  house  of  prostitu- 
tion near  Aurora.  He  called  upon  her  a  few  times,  and  on 
December  7  they  went  on  a  trip  to  Ottawa,  Streator  and 
Pontiac  to  see  about  some  property  in  which  the  deceased 
claimed  to  have  an  interest,  returning  a  day  or  two  later. 
On  Sunday,  December  11,  he  met  deceased  at  Aurora,  and 
they  went  to  Chicago  and  remained  several  days,  while 
there  putting  up  at  rooming  houses  and  hotels.  They 
drank  freely  on  these  trips  and  were  more  or  less  intoxi- 
cated much  of  the  time.  Friday  morning,  December  16, 
they  returned  to  Aurora  and  in  the  afternoon  went  to 
Montgomery,  a  small  town  near  Aurora,  and  stopped  at 
the  rooming  house  of  Stabile  &  Waller.  They  spent  Friday 
night  and  Saturday  at  this  place  and  drank  a  good  deal 
during  the  time.  During  the  day  of  December  17  one  of 
the  proprietors.  Waller,  who  was  acquainted  with  plaintiff 
in  error,  induced  him  to  arrange  to  go  home,  and  promised 
to  accompany  him  on  a  train  that  would  leave  Montgomery 
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at  6:20  P.  M.  Deceased  decided  to  go  to  Chicago  on  the 
car  which  left  at  6:00  P.  M.,  and  asked  plaintiff  in  error 
to  accompany  her  to  the  crossing,  three  blocks  away,  where 
she  was  to  board  the  car.  They  walked  to  the  crossing, 
and  while  waiting  for  the  car  plaintiff  in  error  shot  and 
killed  the  deceased.  His  arrest,  conviction  and  sentence 
followed. 

The  errors  relied  on  for  reversal  are:  (i)  That  the 
evidence  shows  the  shooting  was  done  under  circumstances 
which  would  make  the  act,  if  a  crime  at  all,  manslaughter, 
and  not  murder;  (2)  the  admission  of  improper  and  ex- 
clusion of  proper  evidence  on  the  trial  of  the  case;  (3)  the 
giving  of  erroneous  instructions  for  the  prosecution;  and 
(4)  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial  on  the  ground  of  bias  of  one  of  the  jurors. 

The  principal  question  raised  by  the  assignment  of  er- 
rors and  discussed  in  the  briefs  and  arguments  is  whether 
the  evidence  was  sufficient  to  justify  the  conviction  of  the 
plaintiff  in  error  of  the  crime  of  murder.  It  is  not  denied 
that  he  shot  and  killed  Estella  Dumas  at  the  time  and  place 
alleged,  but  it  is  contended  that  the  killing  was  done  under 
such  circumstances  that  if  it  constituted  any  crime  at  all 
it  would  be  manslaughter.  This  contention  of  counsel  for 
plaintiff  in  error  is  based  upon  the  theory  that  Estella  Du- 
mas first  shot  plaintiff  in  error  in  the  head,  inflicting  a 
scalp  wound;  that  he  wrested  the  revolver  from  her,  and 
under  the  excitement,  provocation  and  passion  of  the  mo- 
ment turned  it  upon  and  shot  her.  Proof  of  malice,  ex- 
press or  implied,  is  indispensable  to  sustain  the  charge  of 
murder, 'and  it  is  argued  the  proof  does  not  show  the  exist- 
ence of  this  element  of  the  crime  of  murder.  If,  as  con- 
tended by  the  State,  Estella  Dimias  made  no  assault  upon 
plaintiff  in  error,  and  he  shot  her  to  death  and  then  in- 
flicted the  wound  upon  himself  in  an  attempt  at  suicide, 
malice  would  be  implied  and  proof  of  express  malice  would 
not  be  required.    This  is  so  declared  by  section  140  of  our 
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Criminal  Code,  and  it  is  unnecessary  to  refer  to  the  long 
^line  of  authorities  upon  that  question. 

There  was  no  eye-witness  to  the  homicide  and  no  proof 
of  any  quarrel  or  anger  between  plaintiff  in  error  and  de- 
ceased before  the  shooting  occurred.     Frank  Waller,  one 
of  the  proprietors  of  the  house  at  which  plaintiff  in  error 
and  Estella  Dumas  stayed  from  December  i6  to  the  even- 
ing of  December  17,  had  formerly  resided  in  Piano  and 
was  well  acquainted  with  plaintiff  in  error.    The  house  was 
used  for  conducting  a  saloon  and  restaurant  on  the  first 
floor,  and  the  upper  floor  was  occupied  by  bed-rooms  for 
guests  and  customers.    No  questions  were  asked  whether  a 
man  and  woman  occupying  the  same  room  were  husband 
and  wife.     In  fact,  the  second  floor  of  the  building  was 
used  as  an  assignation  house.     Waller  some  time  during 
the  day  of  December  17  advised  plaintiff  in  error  to  go 
home,  and  Estella  Dumas  approved  the  advice,  saying  he 
could  return  the  following  Monday.     Waller  proposed  to 
go  with  him  to  Piano  on  a  6 :20  P.  M.  train.     Plaintiff  in 
error  and  the  woman  had  several  drinks  during  the  day 
but  Waller  heard  of  no  unpleasantness  between  them.  Wil- 
liam Roberts,  bar-tender  for  Stabile  &  Waller,  testified  to 
the  parties  being  at  their  house  December  16  and  17  and 
to  serving  them  drinks.     He  testified  that  about  fifteen 
minutes  before  six  o'clock  on  December  17  he  saw  plain- 
tiff in  error,  Estella  Dumas  and  Waller  together,  and  Wal- 
ler was  advising  plaintiff  in  error  to  get  ready  to  take  the 
6:20  train;   that  at  the  time  the  parties  were  talking  and 
laughing  and  seemed  very  agreeable;    that  he  served  the 
three  of  them  with  drinks  and  they  disappeared.     Charles 
Lightbody  met  plaintiff  in  error  and  Estella  Dumas  about 
six  o'clock  on  their  way  to  the  place  where  the  woman  was 
to  take  the  car.     He  did  not  know  them  but  said  they  ap- 
peared to  be  under  the  influence  of  liquor;  that  the  woman 
had  hold  of  the  man's  arm  and  he  thought  they  were  just 
taking  a  walk.    A.  J.  Turco  passed  within  ten  feet  of  them 
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as  they  were  standing  in  the  street  at  the  crossing  of  Clay 
and  Main  streets  waiting  for  the  car  but  did  not  hear  them 
say  anything.  George  Hurteau  testified  he  saw  a  man  and 
woman  walking  slowly  about  one  hundred  and  fifty  feet 
from  the  place  where  the  shooting  occurred;  that  they 
were  on  the  opposite  side  of  the  street  from  the  witness, 
and  he  did  not  see  anything  in  their  appearance  or  hear 
them  say  anything  that  attracted  his  attention.  No  other 
witness  testified  to  seeing  them  after  they  left  the  house  of 
Stahlle  &  Waller,  before  the  homicide  occurred.  There  is 
therefore  nothing  in  the  testimony  of  these  witnesses  to  in- 
dicate that  there  was  any  anger  or  unfriendliness  between 
the  man  and  w^oman  or  on  the  part  of  either  one  toward 
the  other.  No  one  now  living  has  any  actual  knowledge 
of  the  real  facts  of  the  homicide,  unless  it  be  plaintiff  in 
error.  He  disappeared  after  the  homicide,  before  the  car 
which  was  approaching  reached  the  place  where  it  occurred. 
The  motorman  of  the  car  the  woman  was  to  board  for 
Chicago  saw  her  body  at  the  crossing  of  Main  and  Clay 
streets,  lying  beside  the  track.  He  stopped  his  car,  went 
to  the  deceased  and  found  her  lying  face  downward.  He 
turned  her  body  over  and  says  she  gasped  and  was  dead. 
People  who  w-ere  in  the  vicinity  quickly  gathered,  but  the 
plaintiff  in  error  had  disappeared  and  search  for  him  was 
fruitless  until  Friday,  when  the  officers  received  informa- 
tion from  some  source  that  he  was  at  his  home  in  Piano. 
Immediately  after  the  homicide  plaintiff  in  error  fled  to  a 
house  not  far  distant,  which  was  not  completed  for  occu- 
pancy, and  concealed  himself  therein  for  some  time,  but 
left  it  during  the  same  night  and  w-ent  some  distance  to  a 
bam,  climbed  up  into  the  mow  and  concealed  himself  in 
the  hay,  and  remained  there  until  Thursday  night,  when 
he  left  the  barn  and  went  to  his  home  in  Piano.  He  had  a 
gunshot  wound  on  the  right  side  of  his  head,  a  cut  in  his 
neck  and  one  on  his  wrist.  When  he  learned  the  officers 
were  coming  to  arrest  him  he  went  up  into  the  attic  of  his 
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residence,  where  he  was  discovered  by  the  officers.  When 
he  heard  the  officers  coming  after  him  he  swallowed  a  tab- 
let containing  corrosive  sublimate,  with  the  intention  of 
destroying  his  life.  He  was  taken  by  the  officers  in  an 
automobile  to  a  hospital  in  Aurora.  Dr.  Brennecke  at- 
tended him  at  the  hospital,  and  testified  he  was  suffering 
from  the  effects  of  some  poison  he  had  taken,  which  the 
doctor  took  to  be  corrosive  sublimate.  The  doctor  admin- 
istered antidotes  and  pumped  out  his  stomach.  He  dressed 
the  wound  in  plaintiff  in  error's  head,  which  the  doctor 
said  was  made  by  a  bullet  striking  the  skull  and  deflect- 
ing. It  did  not  penetrate  or  fracture  the  skull.  The  knife 
wounds  on  his  neck  and  wrist  were  not  of  a  serious  char- 
acter. After  his  stomach  had  been  washed  out  and  his 
wounds  dressed  he  was  removed  from  the  operating  room 
to  a  bed-room. 

Plaintiff  in  error,  while  in  the  hospital,  in  the  presence 
of  Frank  Michels,  chief  of  police  of  the  city  of  Aurora, 
and  others,  made  a  statement,  which  was  taken  down  in 
shorthand  by  Mamie  Michels,  a  daughter  of  Frank  Mich- 
els. This  statement  was  introduced  and  read  in  evidence. 
In  that  statement  plaintiff  in  error  said  that  on  the  way  to 
the  place  where  Estella  Dumas  was  to  take  the  car  for 
Chicago  she  asked  him  for  more  money.  He  replied  to 
her  that  she  had  a  check  for  $150  he  had  given  her;  that 
he  had  also  during  the  week  given  her  another  check  for 
$20  and  $20  in  money,  and  said  he  did  not  have  the  money 
to  give  her;  that  he  had  given  her  about  $190  during  the 
week,  and  that  was  all  he  could  afford.  The  woman  said 
she  had  to  have  the  money, — ^that  plaintiff  in  error  had 
promised  it  to  her,  and  she  must  have  it  to  get  her  property 
clear.  He  stated  his  reply  was  that  he  could  not  give  it  to 
her.  She  then  asked  if  he  had  the  money,  and  plaintiff  in 
error  replied  he  had.  Thereupon  the  woman  grabbed  a 
gun  she  had  and  shot  him,  inflicting  the  wound  in  the  scalp. 
He  said  he  then  grabbed  the  gun  away  from  the  woman 
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and  shot  her  as  long  as  the  gun  would  shoot,  and  did  not 
know  how  many  times  he  hit  her.  She  cried  out,  "Oh,  my 
God!''  and  fell.  He  thought  she  walked  a  few  steps  be- 
fore falling.  He  said  the  woman  did  not  say  anything 
about  intending  to  shoot  him;  that  he  caught  her  wrist 
with  one  hand  and  pulled  her  toward  him  and  with  the 
other  hand  wrenched  the  revolver  from  her.  She  stepped 
back  and  he  began  shooting.  She  was  then  about  five  or 
six  feet  from  him.  He  said  the  woman  always  carried 
a  gun  in  her  hand-bag.  After  the  shooting  he  said  he 
thought,  "What  have  I  done  ?  What  will  I  do  ?"  He  then 
started  down  the  street  and  threw  the  gun  away.  After 
going  about  a  block  he  turned  west  and  went  behind  a 
small  red  building,  where  he  remained  an  hour  or  more. 
While  there  he  attempted  to  commit  suicide  with  his  pocket 
knife,  but  it  was  very  dull  and  he  did  not  succeed.  He 
bled  considerably  and  felt  weak  from  loss  of  blood.  He 
next  went  to  a  house  that  was  unoccupied,  entered  and  re- 
mained there  some  time.  He  said  he  bled  freely  while  in 
the  house  and  for  a  while  did  not  know  anything.  Finally 
he  became  aware  that  he  was  cold  and  left  the  house,  and 
after  passing  two  or  three  farms  went  into  a  bam  and  hid 
in  the  hay  mow.  He  remained  there  until  about  six  o'clock 
in  the  evening  of  Thursday  following  the  homicide,  then 
started  for  his  home  in  Piano,  and  arrived  there  between 
four  and  five  o'clock  Friday  morning.  He  went  to  bed  and 
got  up  about  eight  o'clock.  While  preparing  to  shave,  his 
wife  came  to  him  and  asked  what  he  was  doing.  He  said 
he  had  come  home  to  clean  up.  She  told  him  the  officer's 
were  after  him,  and  he  requested  her  not  to  let  them  take 
him  in  Piano.  He  said  he  had  come  home  to  clean  up  and 
get  some  clean  clothes  and  intended  to  go  to  Aurora  and 
surrender  himself  to  the  authorities.  He  heard  the  officers 
coming  a  half  or  three-quarters  of  an  hour  later  and  con- 
cealed himself  in  the  attic  of  his  house,  where  he  was  cap- 
tured.    He  detailed  at  length  the  story  of  his  associations 
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with  Estella  Dumas  since  he  became  acquainted  with  her, 
about  three  months  before  the  homicide ;  of  his  going  with 
her  to  Streator  and  Pontiac  to  look  after  some  land  she 
claimed  an  interest  in;  of  their  going  to  Chicago  together, 
where  they  stayed  four  or  five  days  and  then  w^nt  to  Mont- 
gomery, arriving  there  the  day  before  the  homicide. 

Plaintiff  in  error  testified  in  his  own  behalf  on  the  trial. 
He  testified  Estella  Dumas  took  him  by  the  arm  on  the  way 
to  the  car  she  was  to  take  for  Chicago  and  said  she  must 
have  more  money ;  that  she  had  to  get  a  new  hat  and  coat 
and  had  to  go  to  Pontiac  on  business.  He  told  her  to  get 
the  check  he  had  given  her,  cashed.  She  asked  him  if  he 
was  coming  back  Monday,  and  he  replied  he  did  not  think 
he  could.  She  inquired  when  he  would  come  back,  and  he 
said  he  did  not  know ;  that  he  had  some  business  to  attend 
to  and  would  be  unable  to  get  away  for  two  or  three  days. 
She  asked  him  to  go  to  Piano  and  get  the  check  he  had 
given  her  cashed,  and  he  advised  her  she  could  get  it  cashed 
in  Chicago.  She  said  she  thought  he  was  going  to  drop 
her  and  did  not  want  to  get  the  check  cashed,  to  which  he 
replied  that  was  not  the  case  but  that  he  could  not  get 
away.  He  was  looking  toward  the  approaching  car,  tlie 
headlight  of  which  was  visible.  As  he  turned,  facing  the 
woman,  he  saw  she  had  a  gim  in  her  hand.  His  further 
testimony  as  to  the  circumstances  of  the  homicide,  as  ab- 
stracted, is  as  follows :  "I  made  a  grab  for  the  gun  and 
it  was  shoved  up  and  went  off.  With  that  I  felt  a  sting- 
ing in  my  head.  I  became  partly  unconscious.  Everything 
seemed  to  be  whirling.  That  w^as  as  near  as  I  can  describe 
it  now.  I  don't  recollect  any  more  that  happened  until  I 
came  to  in  the  house  down  there.  I  was  on  a  bench  of 
lath  or  lumber  there.  It  was  a  new  house  that  I  had  got 
into,  I  shoidd  judge  from  the  surroundings.  It  was  dark 
but  quite  light  outside.  When  I  came  to  I  was  cold.  My 
head  was  aching  and  there  was  a  ringing  in  my  ears.  I 
got  up  on  my  elbow.    My  hat  liad  fallen  off.    I  felt  around 
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my  neck.  My  shirt  seemed  to  be  wet  and  sticky.  I  felt 
around  and  felt  blood  on  my  face  and  the  blood  had  clotted 
on  my  head.  Then  I  began  to  think,  and  things  came  back 
to  me, — where  I  had  been  and  where  I  was.  It  was  just 
as  though  I  was  coming  out  of  a  dream.  That  is  what  it 
appeared.  I  was  weak  and  staggered.  I  felt  around  and 
found  my  hat.  My  head  was  sore.  I  went  to  the  door 
and  went  out.  As  I  remember,  the  moon  was  shining.  I 
looked  up  and  down  the  road  and  got  the  location  of  where 
I  was.  I  started  down  to  the  right.  I  w^as  about  exhausted 
when  I  came  to  the  barn  and  pulled  myself  in  there.  I 
partly  recollected  what  had  taken  place  when  I  woke  up. 
I  remember  last  of  seeing  the  gun.  I  remember  hearing  the 
report,  and  that  stinging  sensation  in  my  head,  and  that 
everything  was  whirling  aroimd,  and  I  remember  hearing 
her  say  something  like,  "O,  my  God!'* — something  of  that 
sort, — ^and  I  wondered  what  had  happened.  I  thought  I 
would  go  back  home  to  Hano.  I  went  down  the  road  and 
thought  I  was  lost,  and  went  back.  I  was  exhausted  and 
climbed  into  this  barn.  I  climbed  up  on  the  hay  and  lay 
there  that  night.  The  next  day  it  was  getting  colder  and 
I  got  deeper  in  the  hay.  Monday  I  was  sore  and  weak. 
My  head  ached  and  rang.  I  began  thinking  about  what 
had  happened  and  where  I  had  been  and  what  I  had  got 
into  with  this  woman,  and  I  thought  about  my  family. 
That  night  I  got  down  and  stumbled  across  a  can  of  milk. 
I  drank  a  little.  I  didn't  want  much.  It  made  me  sick. 
Then  I  went  back  and  lay  down.  My  head  ached  all  the 
time.  I  was  in  a  terrible  condition.  I  hated  to  go  back  to 
my  family,  and  I  was  wondering  what  had  happened  to 
the  woman.  I  remembered  seeing  her  fall.  I  stayed  there 
until  Thursday,  and  I  thought  I  would  try  and  make  for 
home.  I  started  between  six  and  eight  o'clock.  On  the 
way  I  would  sit  down  and  rest.  I  kept  on  until  I  got  up 
over  Hadden  Hill  and  then  I  went  on  to  Piano.  I  felt  in 
my  overcoat  pocket  in  the  vacant  house  but  didn't  find  any 
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revolver,  but  I  found  a  knife.  It  occurred  to  me  that  I 
had  cut  my  wrists  and  a  gash  in  my  throat.  It  occurred  to 
me  that  something  had  happened.  I  remembered  hearing 
her  say,  "O,  my  God!"  and  seeing  her  fall.  I  remember 
grabbing  the  gun  and  I  thought  I  had  shot  her.  ♦  ♦  ♦  I 
could  not  state  how  close  the  woman  was  to  me  when  she 
shot.  She  shot.  I  grabbed  the  gun.  I  didn't  puU  the  trig- 
ger. I  didn't  have  the  gun  at  the  time  of  the  discharge. 
I  suppose  I  got  the  gun  from  her.  She  was  perhaps  three 
feet  from  me  when  she  shot.  I  don't  know  whether  I  told 
Michels  she  was  six  feet  or  not.  My  head  was  not  clear 
at  that  time.  I  don't  know  how  many  times  I  shot.  I 
don't  remember  what  I  did  with  the  gun."  Plaintiff  in  er- 
ror further  testified  he  did  not  know  Estella  Dumas  was 
dead  until  his  wife  told  him  after  he  had  gone  home;  that 
he  had  no  angry  feeling  toward  her  and  did  not  intend  to 
kill  her.  He  admitted  the  revolver  used  was  his.  He  said 
he  carried  it  in  his  overcoat  pocket,  and  that  the  woman 
must  have  taken  it  from  his  pocket  at  the  place  where  the 
shooting  was  done  or  at  Stahlle  &  Waller's  place.  He  said 
he  took  poison  for  the  purpose  of  destroying  his  life  when 
he  heard  the  officers  coming  for  him  but  had  no  recollec- 
tion of  inflicting  the  knife  wounds  upon  himself;  that  he 
was  "out  of  his  head," — did  not  know  what  he  was  doing 
and  did  not  know  he  had  killed  the  woman. 

The  theory  of  the  prosecution  was  and  is  that  plaintiff 
in  error  shot  himself  with  suicidal  intent  after  first  shoot- 
ing the  woman.  This,  it  is  contended  by  plaintiff  in  error, 
is  shown  to  be  erroneous  by  the  testimony  of  witnesses 
who  testified  to  hearing  the  shots.  George  Hurteau,  who 
saw  the  parties  on  the  street  not  far  from  where  the  shoot- 
ing occurred,  testified  that  he  had  gone  into  his  house  and 
picked  up  a  newspaper  when  he  heard  three  shots;  that 
the  first  two  were  in  quick  succession,  and  there  was  an 
interval,  he  estimated,  of  two  or  three  seconds  between  the 
second  and  third  shots.    He  testified  the  first  shot  appeared 
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to  be  a  low,  muffled  shot,  and  he  heard  a  kind  of  scream. 
Instantly  another  shot  was  heard  and  after  it  the  scream 
died  away  into  a  kind  of  gurgle.  Zachariah  Taylor  testi- 
fied he  was  on  the  roof  of  his  house,  one  block  north-east 
of  the  corner  of  Clay  and  Main  streets,  fixing  a  flue  when 
the  shooting  occurred;  that  he  heard  three  reports  of  a 
gun  in  a  south-west  direction ;  that  they  were  in  rapid  suc- 
cession; that  there  was  a  little  interval  between  the  first 
two,  but  very  little;  that  "they  were  fired  as  quick  as  they 
could  be  shot  off ;  the  three  shots  were  practically  in  quick 
succession."  Charles  Lightbody,  who  met  plaintiff  in  er- 
ror and  deceased  on  the  sidewalk  on  their  way  to  the  car, 
testified  that  shortly  after  passing  them  he  heard  a  shot 
and  in  about  two  seconds  heard  two  more;  that  after  the 
first  shot  there  was  ^n  instant's  pause,  then  two  more  shots. 
George  Cooney  testified  he  lived  at  the  comer  of  Clay  and 
Main  streets;  that  he  was  at  his  home  the  evening  of  De- 
cember 17  and  heard  four  shots  fired;  that  "the  first  was 
a  muffled  shot,  the  next  three  were  plain  shots ;  they  were 
right  in  rotation, — one  shot  right  after  the  other;  I  heard 
a  person  halloo  right  after  the  shots;  I  heard  more  than 
one  cry."  John  Healy  testified  he  was  at  the  comer  of 
Main  and  Webster  streets,  three  hundred  or  three  hundred 
and  fifty  feet  from  Clay  street ;  that  he  heard  four  shots ; 
that  the  first  one  seemed  to  be  a  muffled  shot,  the  others 
being  louder ;  that  there  was  first  one  and  then  three.  The 
witness  said  he  turned  and  looked  in  the  direction  of  the 
noise  and  saw  the  flash  of  the  last  shot;  that  the  flash  was 
from  the  east  toward  the  west  and  slanting  downward; 
that  the  last  three  shots  were  fired  in  quick  succession, — ^no 
interval  between  therri.  A.  J.  Turco,  who  testified  to  hav- 
ing passed  a  man  and  woman  standing  at  the  corner  of 
Clay  and  Main  streets,  said  when  he  was  about  fifty-five 
yards  away  from  that  place  he  heard  four  shots ;  that  "the 
first  shot  was  a  muffled  shot,  then  there  was  just  an  instant 
between  the  first  and  second  shot,  and  the  three  last  shots 
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were  in  rapid  succession."     The  witness  heard  a  moan 
twice  during  the  shooting. 

These  six  witnesses  were  the  only  persons  who  testified 
to  having  heard  any  of  the  shots  fired  at  the  time  of  the 
homicide.  It  will  be  seen  three  of  them  heard  only  three 
reports,  while  three  testified  they  heard  four.  Some  of 
these  witnesses  testified  that  there  was  a  short  interval  be- 
tween the  first  report  of  the  gun  and  the  second  report,  and 
this,  it  is  insisted  by  counsel,  tends  strongly  to  corroborate 
the  testimony  of  plaintiff  in  error  that  he  did  not  shoot 
himself  but  that  he  was  shot  by  Estella  Dumas,  and  under 
the  provocation  and  excitement  of  the  moment  he  took  the 
revolver  from  and  shot  her,  either  without  any  comprehen- 
sion of  what  he  was  doing  or  at  least  without  any  mal- 
ice or  deliberation.  It  is  argued  if  plaintiff  in  error  had 
formed  in  his  mind  the  design  and  intention  to  kill  Estella 
Dumas  and  take  his  own  life  there  would  have  been  no 
interval  between  the  first  and  second  shots;  that  the  in- 
terval would  have  occurred  after  plaintiff  in  error  had  ac- 
complished his  purpose  of  killing  the  woman  and  w^hen  he 
turned  the  weapon  upon  himself.  There  is  nothing  in  the 
record  to  indicate  that  the  witnesses  who  testified  to  hear- 
ing shots  fired  were  not  honest  and  truthful  and  told  the 
circumstances  as  they  remembered  them,  but  it  will  be  seen 
their  memories  disagreed  as  to  the  number  of  shots  fired 
and  the  order  in  which  they  were  fired.  This  is  by  no 
means  surprising  or  strange.  None  of  the  witnesses  real- 
ized that  a  homicide  was  being  committed  and  some  of 
them  gave  the  matter  little  attention.  As  two  of  the  wit- 
nesses (Hurteau  and  Cooney)  remembered  it,  there  was 
no  interval  between  the  first  and  second  shots  but  all  three 
of  the  reports  they  heard  were  in  rapid  succession.  Taylor 
testified  there  was  very  little  interval  between  the  first  and 
second  reports;  that  all  three  of  the  shots  he  heard  were 
in  quick  succession, — as  rapidly  as  they  could  be  fired 
Four  of  the  six  witnesses  who  heard  shooting  testified  that 
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the  first  shot  had  a  muffled  sound.     The  condition  of  the 

woman's  clothing  tends  to  account  for  this  from  the  close 

proximity  of  the  revolver  to  her  body  when  the  shot  was 

fired.     The  clothing  she  had  on  at  the  time  of  her  death 

was  introduced  in  evidence.     Two  bullets  penetrated  the 

body  of  Estella  Dumas,  one  of  them  passing  through  her 

heart.    The  clothing  around  each  bullet  hole  was  burned, — 

around  one  of  them  more  than  the  other.    The  bum  around 

one  of  the  bullet  holes  was  through  the  outside  coat,  which 

was  buttoned  up,  and  through  all  the  other  garments  to  the 

woman's  body.     It  was  evident  the  revolver  must  have 

been  held  close  to  the  body  when  these  shots  were  fired, 

to  have  burned  the  clothing  as  badly  as  it  was  burned.    The 

jury  might  reasonably  conclude  that  the  muffled  sound  of 

the  first  shot  was  the  result  of  the  revolver  having  been 

held  against  or  very  close  to  the  body.     If  that  was  the 

fact,  it  refuted  the  testimony  of  plaintiff  in  error  and  the 

theory  of  his  counsel  that  the  first  shot  was  the  one  that 

wounded  him  and  was  fired  by  Estella  Dumas. 

« 

While  plaintiff  in  error  was  the  only  person  testifying 
who  was  in  a  position  to  know  the  facts,  we  cannot  say 
the  jury  were  not  justified  in  disbelieving  his  story  that  Es- 
tella Dumas  shot  him  first.  His  statement  to  the  officers 
after  his  arrest  and  his  evidence  on  the  trial  differed  in 
material  respects.  He  gave  the  officers  a  very  clear  state- 
ment of  his  acquaintance  and  association  with  Estella  Du- 
mas, and  there  was  no  substantial  difference  between  that 
statement  and  his  testimony  on  the  trial,  except  the  account 
of  how  the  shooting  occurred,  his  realization  of  what  had 
occurred  at  the  time  and  what  he  did  immediately  follow- 
ing. In  his  statement  to  the  officers  he  said  the  revolver 
with  which  the  shooting  was  done  belonged  to  Estella  Du- 
mas and  that  she  usually  carried  it  in  her  hand-bag.  He 
told  of  throwing  the  revolver  away  soon  after  leaving  the 
place  where  the  shooting  occurred;  where  he  went;  how 
he  felt  about  what  he  had  done ;   of  attempting  to  take  his 
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life  with  his  pocket  knife;  of  his  bleeding  until  he  felt 
weak  and  for  a  while  did  not  know  anything;  that  he  re- 
covered and  went  to  the  barn,  where  he  concealed  himself 
for  several  days,  during  which  time  the  only  food  he  had 
was  milk  he  found  and  drank  at  night.  In  his  testimony, 
which  we  have  above  quoted  from  the  abstract,  he  claimed 
he  was  rendered  partly  unconscious  by  the  first  shot,  fired 
while  he  was  trying  to  take  the  revolver  from  the  woman, 
and  did  not  know  anything  until  he  returned  to  conscious- 
ness in  the  unoccupied  house  where  he  had  fled  after  the 
homicide.  He  admitted  the  revolver  found  near  the  scene 
of  the  shooting,  with  one  loaded  and  four  empty  chambers, 
belonged  to  him.  The  discrepancy  between  his  statement 
to  the  officers  and  his  testimony  on  the  trial  is  attempted  to 
be  explained  on  the  ground  that  when  he  made  the  state- 
ment to  the  officers  he  was  in  bad  mental  condition  and  was 
suffering  from  the  effects  of  poison  taken  just  before  his 
capture.  Undoubtedly  he  was  in  a  distressed  condition  of 
mind  and  was  sick  from  poison  when  he  told  his  story  to 
the  officers,  but  we  find  in  the  record  no  indication  of  men- 
tal derangement,  either  from  the  poison  or  the  treatment 
given  him  by  the  doctor  at  the  hospital,  that  could  jus- 
tify or  reconcile  the  differences  in  the  two  stories.  Neither 
do  we  think  great  weight  should  be  attached  to  the  proof 
that  the  mother  of  the  plaintiff  in  error  was  not  mentally 
sound,  and  the  possible  effect  that  might  have  been  pro- 
duced upon  Kim  by  the  w^ound  in  his  head.  Dr.  Geyer 
testified  that  he  had  made  experiments  to  determine  the 
distance  shots  had  been  fired,  from  objects  shot  at.  The 
hat  w^orn  by  plaintiff  in  error  when  the  shooting  occurred 
was  produced  and  exhibited  to  him.  It  had  one  bullet  hole 
through  the  rim  and  two  in  the  crown.  The  doctor  testi- 
fied he  found  powder  in  the  clotted  blood  on  the  hat  and 
in  a  circle  surrounding  the  bullet  hole,  about  five  inches  in 
diameter.  From  the  appearance  of  the  hat  the  doctor  gave 
it  as  his  opinion  the  revolver  was  at  a  distance  of  twenty 
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to  twenty-two  iijches  when  fired,  and  that  a  man  could  not 
hold  a  revolver  at  that  distance  and  shoot  himself.  Dr. 
Marstiller  examined  the  hat  and  gave  it  as  his  opinion  that 
the  revolver  must  have  been  held  very  close  when  the  shot 
was  fired, — in  his  judgment,  within  an  inch  of  the  hat. 

We  believe  we  have  set  out  fully  the  substance  of  all 
the  testimony  tending  to  throw  any  light  upon  the  question 
of  how  the  homicide  occurred,  and  we  deem  it  unnecessary 
to  enter  into  any  extended  argument  about  it.  It  is  suffi- 
cient to  say  that  the  story  of  the  killing  as  told  by  plaintiff 
in  error  is  in  itself  so  remarkable  as  to  almost  seem  in- 
credible if  there  were  no  contradictory  evidence.  While 
Estella  Dumas  was  an  immoral  woman,  there  is  not  a  cir- 
cumstance or  word  in  the  proof  to  indicate  that  she  was 
of  a  dangerous  or  murderous  disposition.  According  to 
the  statements  of  plaintiff  in  error  himself,  their  separation 
was  to  be  for  but  a  few  days,  when  he  promised  to  join 
her  again.  She  had  a  few  dollars  in  money  and  his  check 
for  $150,  which  was  sufficient  for.  her  present  needs.  He 
was  undoubtedly  much  attached  to  her,  and  if  he  lived  she 
might  reasonably  have  expected  his  return  to  her  and  that 
he  would  supply  her  with  more  money.  It  is  difficult  to 
comprehend  how,  under  all  the  circumstances,  she  should 
suddenly  and  without  provocation  determine  to  murder  him 
in  a  public  street,  where  she  could  have  had  no  hope  of 
escape.  But  it  is  said  there  is  less  reason  to  believe  that 
plaintiff  in  error  would  conceive  and  execute  the  design  of 
murdering  Estella  Dumas  under  the  circumstances.  Of 
course,  such  grave  and  important  questions  cannot  be  de- 
termined upon  mere  theories  unsupported  by  evidence,  but 
we  have  the  undisputed  fact  that  plaintiff  in  error  did  shoot 
and  kill  Estella  Dumas.  The  killing  was  done  with  his 
own  gun,  which  he  threw  away  near  the  place  of  his  de- 
structive work.  In  all  his  statements  of  how  the  killing 
occurred  he  claimed  the  woman  attempted  to  shoot  him 
first,  but  in  other  material  respects  his  stories  were  con- 
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flicting.  As  a  mere  theory,  we  would  think  it  more  likely 
that  plaintiff  in  error  formed  the  design  to  kill  the  woman 
and  then  take  his  own  life.  He  admitted  he  was  infatu- 
ated with  the  woman.  They  had  been  much  together  for 
three  months,  and  the  last  week  they  had  been  staying  in 
Chicago  and  drinking  heavily.  They  continued  to  stay  to- 
gether and  drink  after  their  return  from  Chicago  to  Mont- 
gomery. It  became  necessary  for  him  to  return  to  his 
home  and  family  in  Rano.  No  doubt  after  his  long  period 
of  dissipation  with  an  immoral  woman  it  was  a  severe  trial 
to  him  to  return  to  his  family.  What  men  may  do  under 
such  circumstances  can  only  be  conjectured  from  what  they 
have  done.  That  plaintiff  in  error  is  the  type  of  man  who 
will  sometimes  take  his  own  life  under  great  mental  trouble 
and  distress  is  shown  by  the  proof,  for  he  admits  twice 
attempting  to  commit  suicide  after  he  shot  Estella  Dumas. 
The  solution  of  this  case,  however,  does  not  depend  upon 
theory  and  conjecture  nor  upon  probabilities.  There  is 
sufficient  legal  and  competent  evidence  in  the  record, — dis- 
regarding the  testimony  of  plaintiff  iu  error,  as  the  jury 
evidently  did, — to  justify  the  verdict. 

It  is  contended  by  plaintiff  in  error  that  there  was  no 
testimony  whatever  upon  which  a  verdict  of  murder  could 
be  based,  and  the  court  therefore  erred  in  instructing  the 
jury  as  to  the  meaning  of  the  term  "malice"  and  when  it 
would  be  implied.  What  we  have  previously  said  upon  the 
evidence  sufficiently  disposes  of  this  question.  There  was 
no  error  in  giving  the  instructions  on  the  subject  of  malice. 

The  thirteenth,  fifteenth  and  sixteenth  instructions  given 
on  behalf  of  the  State  were  upon  the  subject  of  self- 
defense.  It  is  not  claimed  they  stated  incorrectly  the  law 
but  that  it  was  error  to  give  them  in  this  case,  as  it  is 
claimed  plaintiff  in  error  did  not  rely  upon  self-defense  as 
a  defense.  The  sixth  instruction  given  on  behalf  of  plain- 
tiff in  error  was  upon  the  subject  of  self-defense,  and  after 
defining  the  circumstances  under  which  one  person  may 
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take  the  life  of  another  in  self-defense,  told  the  jury  that 
if  they  believed,  from  the  evidence,  the  deceased  assaulted 
plaintiff  in  error  with  a  deadly  weapon  they  should  acquit 
him.  We  cannot,  therefore,  say  the  court  erred  in  giving 
the  instructions  for  the  State. 

Several  articles  of  clothing  worn  by  deceased  at  the 
time  she  was  killed,  consisting  of  her  coat,  waist,  corset 
and  shirt,  were  introduced  in  evidence.  Upon  the  jury  re- 
tiring to  consider  their  verdict,  counsel  for  plaintiff  in  er- 
ror objected  to  the  jury  taking  to  the  room  the  articles  of 
clothing  mentioned.  The  court  overruled  the  objections, 
and  the  action  of  the  court  in  so  doing  is  assigned  as  er- 
ror. The  objection  made  is,  that  the  clothing  was  stained 
with  the  blood  of  deceased,  and  the  garments  were  grue- 
some objects  and  tended  to  excite  the  prejudice  and  pas- 
sion of  the  jury.  It  is  common  practice  for  courts  to  send 
to  the  jury  room  objects  which  have  been  introduced  in 
evidence  where  such. objects  are  of  assistance  to  the  jury 
in  illustrating  or  elucidating  some  controverted  question  in- 
volved in  the  evidence.  It  is  contended  that  the  clothing 
here  taken  to  the  jury  room  did  not  answer  that  purpose, 
as  it  was  admitted  that  plaintiff  in  error  shot  deceased  at 
close  range,  and  an  inspection  of  the  clothing  was  not  nec- 
essary to  determine  that  question.  Plaintiff  in  error  testi- 
fied that  deceased  was  about  three  feet  from-  him  when  he 
shot.  Dr.  Geyer  inspected  the  garments  and  gave  as  his 
opinion  that  the  shot  which  penetrated  the  heart  of  the  de- 
ceased was  fired  within  six  or  eight  inches  of  her  body  and 
the  other  one  about  one  foot.  Dr.  Marstiller  thought  the 
one  through  her  heart  w-as  fired  about  an  inch  from  her 
and  the  other  about  one  foot.  The  doctors  testified  to  the 
effect  of  powder  bums  upon  the  clothing  and  the  area 
affected  by  the  powder  when  the  gun  was  discharged  at 
different  distances.  In  view  of  the  testimony  it  was  not 
erroneous  for  the  clothing  to  be  examined  by  the  jury 
while  considering  their  verdict,  and  for  that  purpose  it  was 
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proper  to  send  it  with  the  jury  in  their  retirement.  In 
Henry  v.  People,  198  111.  162,  it  was  said:  "This  court 
has  held  that  physical  objects  which  form  a  part  of  or 
serve  to  illustrate  the  transaction  or  occurrence  which  is 
the  subject  of  judicial  investigation  may  be  displayed  be- 
fore the  jury  and  formally  introduced  in  evidence."  In 
Painter  v.  People,  147  111.  444,  complaint  was  made  of 
the  action  of  the  court  in  permitting  the  bed,  mattress, 
sheets,  pillows  and  other  bedclothing  pertaining  to  the  bed 
in  the  room  where  the  deceased  was  murdered,  together 
with  the  apron  found  in  the  room,  and  defendant's  over- 
coat, to  be  displayed  before  the  jury  during  the  course  of 
the  trial  and  to  be  introduced  in  evidence.  The  court  said : 
"We  are  of  the  opinion  that  the  time  and  manner  in  which 
objects  of  this  character  shall  be  displayed  in  the  presence 
of  the  jury  is  a  matter  wholly  within  the  sound  discretion 
of  the  court,  and  we  are  unable  to  see  anything  in  the  rec- 
ord sufficient  to  warrant  us  in  holding  that  such  discretion 
was  abused  in  the  present  case.**  In  Bell  v.  State,  32  Tex. 
Crim.  436,  a  new  trial  was  asked  on  the  ground  that  the 
clothing  worn  by  deceased  at  the  time  of  the  homicide  was 
taken  by  the  jury  on  their  retirement.  The  clothing  had 
been  introduced  in  evidence  and  examined  during  the  trial. 
It  was  held  that  a  new  trial  was  properly  refused.  In  Jack 
V.  Territory,  2  Wash.  Ter.  loi,  it  was  held  not  to  be  er- 
ror to  allow  the  jurors  in  a  capital  case  to  take  to  their 
room  a  hat  belonging  to  the  defendant  and  a  blood-stained 
shirt,  both  of  which  were  found  near  the  place  where  the 
crime  was  committed  and  which  had  been  introduced  in 
evidence.  In  McCoy  v.  People,  175  111.  224,  it  was  held 
proper  for  the  jury  to  take,  on  retirement,  the  bullet  re- 
moved from  the  body  of  the  deceased  and  the  revolver 
belonging  to  the  accused,  where  both  had  been  admitted  in 
evidence.  In  this  case  it  was  important  to  determine  how 
close  the  revolver  was  to  deceased  when  discharged.  The 
testimony  was  somewhat  conflicting.     An  inspection  by  the 
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jury  of  the  powder-burned  clothing  in  the  light  of  the  ex- 
pert testimony  upon  that  subject  was  an  aid  to  them  in 
reaching  a  correct  conclusion  upon  this  feature  of  the  case. 
The  objection  is  based  on  the  ground  that  the  garments 
were  bloody.  If  properly  taken  to  the  jury  room  for  one 
purpose,  the  fact  that  they  were  blood-stained  would  not 
make  it  improper.  As  was  said  in  Painter  v.  People,  sii- 
pra,  this  is  a  matter  within  the  sound  discretion  of  the 
court,  and  unless  it  affirmatively  appears  that  this  discre- 
tion was  abused  and  injury  resulted  therefrom  we  would 
not  be  justified  in  holding  it  erroneous. 

We  have  examined  the  complaints  made  of  the  court's 
rulings  in  admitting  and  rejecting  testimony  and  are  of 
opinion  there  was  no  error  in  that  regard. 

Finally  it  is  contended  that  the  court  erred  in  not  grant- 
ing a  new  trial  on  account  of  the  bias  of  juror  H.  A.  Wat- 
ers. With  the  motion  for  a  new  trial  plaintiff  in  error 
filed  the'  affidavits  of  Frank  Bean  and  Earl  Grice.  Bean 
stated  in  his  affidavit  that  he  was  a  barber,  and  while  shav- 
ing juror  Waters  on  the  evening  of  December  ii,  191 1, 
Waters  said  he  was  sorry  he  had  to  come  down  town 
as  he  had  been  summoned  on  the  jury  in  the  Morris  case, 
but  that  he  would  get  off  all  right  as  he  had  read  the  papers 
and  knew  all  about  the  case;  that  affiant  said  he  thought 
Morris  ought  to  get  from  one  to  fourteen  years,  to  which 
Waters  replied,  "Yes,  he  had  a  w^ife  and  a  couple  of  kids; 
that  he  had  no  business  running  around  with  a  whore,  and 
that  he  was  no  better  than  she  and  he  ought  to  be  punished 
for  it."  Grice  was  also  a  barber.  He  stated  in  his  affi- 
davit that  about  two  weeks  before  the  trial  began,  while 
shaving  Waters,  he  (Grice)  spoke  of  the  coming  trial  of 
plaintiff  in  error  and  said  he  would  hang  him,  to  which 
Waters  replied,  "Well,  the  chances  are  I  would,  too."  The 
State  filed  the  affidavit  of  the  juror  in  opposition  to  the 
motion  for  a  new  trial.  In  his  affidavit  Waters  admits  be- 
ing shaved  by  Bean  on  December  11  and  saying  to  Bean 
9  5  4  —  s  7 
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he  was  sorry  he  had  come  down  town  and  got  caught  on 
the  jury;  that  he  further  said  to  Bean  he  did  not  believe 
they  would  take  him  on  the  jury  because  he  did  not  be- 
lieve in  circumstantial  evidence ;  that  this  was  the  substance 
of  the  conversation,  and  he  positively  denies  making  the 
statements  contained  in  Bean's  affidavit.  The  juror  denies 
he  had  ever  discussed  the  case  with  Grice,  and  denies  that 
Grice  ever  made  the  statement  to  him  and  that  he  made 
the  reply  to  Grice  set  out  in  said  Grice's  affidavit.  On  his 
voir  dire  examination  Waters  stated  he  had  read  news- 
paper accounts  of  the  shooting  and  had  an  opinion  which 
would  require  evidence  to  remove,  but  had  not  expressed 
that  opinion  outside  of  his  own  home.  He  further  stated 
he  would  be  governed  by  the  evidence  produced  at  the  trial 
and  would  follow  the  law  freely  and  willingly.  Proof  that 
will  justify  setting  aside  a  verdict  on  the  ground  of  the 
prejudice  of  a  juror  must  be  clear  and  satisfactory.  (Peo- 
ple V.  Strauch,  240  111.  60;  Davison  v.  People,  90  id.  221 ; 
Hughes  v.  People,  116  id.  .330.)  Juror  Waters  frankly 
stated  in  his  examination  prior  to  his  acceptance  as  a  juror 
that  he  had  read  of  the  homicide  and  had  an  opinion  it 
would  take  evidence  to  remove.  He  denied  having  ex- 
pressed any  opinion  outside  of  his  own  home,  and  we  are 
not  satisfied  that  the  showing  here  made  in  support  of  the 
contention  that  he  had  expressed  opinions  unfavorable  to 
plaintiff  in  error,  showing  prejudice  that  would  make  him 
an  imfair  or  incompetent  juror,  is  sufficient  to  justify  a 
reversal  of  the  judgment  on  that  ground. 

There  is  nothing  in  the  record  that  in  our  opinion  af- 
fords any  reasonable  basis  for  a  reversal  of  the  judgment. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Edward  H.  Elerding,  Plaintiff  in  Error. 

Opinion  filed  June  21,  jqi2, 

1.  Constitutional  law — the  legislature  may  enact  laws  to  pro- 
hibit things  hurtful  to  health,  welfare  and  safety.  The  legislature 
may  enact  laws  to  prohibit  all  things  hurtful  to  the  health,  welfare 
and  safety  of  society,  even  though  the  prohibition  may  invade  the 
right  of  liberty  or  property  of  the  individual. 

2.  Same — judgment  of  legislature  not  conclusive  of  the  validity 
of  police  regulations.  It  is  for  the  legislature  to  determine  when 
conditions  exist  calling  for  the  exercise  of  the  police  power,  but 
the  judgment  of  the  legislature  in  enacting  laws  under  the  police 
power  is  not  conclusive  of  their  validity. 

3.  Same — law  limiting  hours  of  employment  must  have  some 
reasonable  basis.  To  authorize  a  law  limiting  hours  of  employ- 
ment there  must  be  some  reasonable  connection  between  the  limi- 
tation imposed  and  the  public  health,  safety  or  welfare  proposed 
to  be  secured  by  such  limitation. 

4.  Same — the  number  of  hours  women  may  be  employed  is  a 
proper  subject  for  regulation.  The  fact  that  long  hours  of  em- 
ployment tend,  in  ge;ieral,  to  weaken  and  impair  the  health  of 
women  is  sufficient  to  authorize  the  regulation  of  such  employment 
by  laws  enacted  under  the^police  power  of  the  State. 

5.  Same — law  enacted  under  police  power  should  be  sustained, 
if  possible.  When  the  legislature  has  determined  that  an  exigency 
exists  calling  for  the  exercise  of  the  police  power  and  has  enacted 
a  law  to  meet  the  exigency  the  presumption  is  that  such  law  is 
valid,  and  the  courts  should  sustain  it  unless  it  appears,  beyond  a 
reasonable  doubt,  to  be  unconstitutional. 

6.  Same — the  act  of  ipii,  regulating  hours  women  may  be  em- 
ployed, must  be  considered  in  its  general  application.  The  act  of 
1911,  regulating  the  hours  that  women  may  be  employed  in  certain 
places,  including  hotels,  must  be  considered  in  its  general  appli- 
cation to  all  hotels,  and  the  fact  that  in  a  particular  instance  the 
employment  of  a  woman  in  a  hotel  more  than  ten  hours  may  not 
impair  her  health  does  not  justify  holding  the  law  invalid. 

7.  Same — there  is  a  distinction  between  hotels  and  boarding 
houses.  The  fact  that  the  act  of  191 1,  prohibiting  the  employment 
of  women  in  hotels  more  than  ten  hours  a  day,  does  not  apply  to 
boarding  houses  does  not  render  the  law  invalid  for  discrimination, 
as  there  is  a  distinction  between  boarding  houses  and  hotels,  the 
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latter  being  quasi  public  places,  where  guests  are  constantly  com- 
ing and  going  and  where  the  demand  upon  employees  attending 
to  their  wants  is  greater  than  in  boarding  houses. 

8.  Same — the  act  of  ipii  is  valid  as  applied  to  employment  of 
women  in  hotels.  The  nature  of  the  hotel  business  is  such  as  to 
afford  a  valid  basis  for  classifying  work  in  hotels  as  an  occupa- 
tion authorizing  its  inclusion  in  the  act  of  191 1  limiting  the  hours 
women  may  work  in  certain  occupations,  and  the  act,  as  applied 
to  women  employed  in  hotels,  is  not  invalid. 

9.  Same — the  wisdom  of  a  law  is  not  a  question  for  the  courts. 
The  wisdom  of  laws  passed  in  the  exercise  of  the  police  power, 
for  the  purpose  of  regulating  the  number  of  hours  a  day  which 
women  may  be  allowed  to  work,  is  not  a  question  for  the  courts  to 
determine,  and  unless  the  legislature  has  exceeded  its  power  such 
laws  must  be  sustained. 

ViCKERS,  J.,  dissenting. 

Writ  of  Error  to  the  County  Court  of  Coles  county; 
the  Hon.  J.  P.  Harrah,  Judge,  presiding. 

J.  H.  Marshai^Iv,  for  plaintiff  in  error. 

W.  H.  St^d,  Attorney  General,  R.  G.  Hammond, 
State's  Attorney,  and  Fred  H.  Hand,  (Edgar  A.  Ban- 
croft, and  Sam'l  A.  Harper,  of  counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  is  the  manager  of  a  hotel  in  Charles- 
ton, Coles  county,  Illinois,  in  which  he  employs  female 
help.  The  State's  attorney  of  Coles  county,  at  the  October 
term,  191 1,  of  the  county  court  of  said  county,  filed  an  in- 
formation against  plaintiff  in  error  charging  him  with  the 
violation  of  the  statute  prohibiting  the  employment  of  fe- 
males in  hotels  more  than  ten  hours  diu^ing  any  one  day. 
The  information  contained  three  counts.  The  first  count 
charged  plaintiff  in  error  with  unlawfully  employing  Dolly 
Gertz,  a  female,  for  a  period  of  ten  and  one-half  hours. 
The  second  count  charged  the  unlawful  employment  of 
Gertrude  Doering,  a  female,  for  a  period  of  twelve  hours, 


Jne/li]  The  People  v.  Elerding.  581 

and  the  third  count  charged' the  unlawful  employment  of 
Mary  Jones,  a  female,  for  a  period  of  twelve  hours.  The 
plaintiff  in  error  moved  to  quash  the  information,  which 
motion  was  overruled.  He  thereupon  entered  a  plea  of 
not  guilty.  There  was  no  dispute  as  to  the  facts  and  the 
case  was  submitted  to  the  court  without  a  jury,  on  a  writ- 
ten stipulation.  Dolly  Gertz  was  employed  by  plaintiff  in 
error  in  his  hotel  as  a  kitchen  maid  from  5  130  o'clock  A.  M. 
to  2:30  o'clock  P.  M.  and  from  5:30  o'clock  P.  M.  to 
7:00  P.  M.  Her  duties  during  said  hours  were  to  wash 
dishes  and  kitchen  utensils,  to  assist  in  paring  potatoes, 
cleaning  and  preparing  vegetables  for  cooking  and  fruits 
for  the  table.  She  was  required  to  be  in  readiness  for 
work  during  all  the  hours  of  her  employment,  but  the  time 
required  to  do  the  work  assigned  her  did  not  exceed  seven 
hours  in  the  aggregate.  Gertrude  Doering  was  employed 
in  the  said  hotel  as  housekeeper  from  7  :oo  A.  M.  to  7  :oo 
o'clock  P.  M.  She  was  charged  with  the  responsibility  of 
keeping  the  rooms  in  readiness  to  receive  guests,  cleaning 
rooms,  making  beds,  changing  linen  and  caring  for  bed- 
clothing.  All  her  duties  were  supervisory  and  no  manual 
labor  was  required  of  her.  Mary  Jones  was  employed  in 
the  hotel  from  7  :oo  A.  M.  to  7  :oo  P.  M.  Her  duties  were 
to  assign  guests  to  rooms,  receive  payment  of  bills,  keep 
the  accounts  of  the  hotel,  and  to  occasionally  take  dictation 
of  letters  in  shorthand  from  plaintiff  in  error  and  transcribe 
the  same  on  a  typew-riter.  Her  duties  during  the  hours  of 
h^r  emplo3anent  did  not  actually  require  more  than  two- 
thirds  of  her  time.  Plaintiff  in  error  contended  that  the 
law  limiting  the  hours  females  may  work  in  hotels  is  un- 
constitutional and  requested  the  court  to  so  hold.  The 
court  denied  the  request,  held  the  law  valid  and  imposed  a 
fine  against  plaintiff  in  error  of  $25  under  each  count  of 
the  information.  The  case  is  brought  here  by  writ  of  er- 
ror, the  only  question  presented  for  consideration  being  the 
validity  of  the  statute. 
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In  1909  the  legislature  adopted  an  act  entitled  "An  act 
to  regulate  and  limit  the  hours  of  employment  of  females 
in  any  mechanical  establishment  or  factory  or  laundry  in 
order  to  safeguard  the  health  of  such  employees;  to  pro- 
vide for  its  enforcement  and  a  penalty  for  its  violation." 
That  act  limited  the  hours  females  might  be  employed  in 
any  mechanical  establishment,  factory  or  laundry  to  ten 
hours  during  any  one  day  but  applied  to  no  other  line  of 
employment  or  business.  In  191 1  the  act  was  amended  by 
the  legislature  so  as  to  include  a  large  number  of  other 
lines  of  employment.  (Kurd's  Stat.  191 1,  p.  1135.)  As 
amended  and  in  force  since  July  i,  191 1,  section  i  of  the 
statute  reads  as  follows : 

"Sec.  I.  That  no  female  shall  be  employed  in  any  me- 
chanical or  mercantile  establishment,  or  factory,  or  laundry, 
or  hotel,  or  restaurant,  or  telegraph  or  telephone  estab- 
lishment or  office  thereof,  or  in  any  place  of  amusement, 
or  by  any  person,  firm  or  corporation  engaged  in  any  ex- 
press or  transportation  or  public  utility  business,  or  by  any 
common  carrier,  or  in  any  public  institution,  incorporated 
or  unincorporated  in  this  State,  more  than  ten  hours  dur- 
ing any  one  day.  The  hours  of  work  may  be  so  arranged 
as  to  permit  the  employment  of  females  at  any  time  so 
that  they  shall  not  work  more  than  ten  hours  during  the 
twenty-four  hours  of  any  day." 

That  under  the  police  power  of  the  State  the  General 
Assembly  may  enact  legislation  to  prohibit  all  things  hurt- 
ful to  the  health,  welfare  and  safety  of  society,  even  though 
the  prohibition  invade  the  right  of  liberty  or  property  of 
the  individual,  is  too  well  settled  to  require  discussion  or 
the  citation  of  authority.  The  question  here  to  be  deter- 
mined is  whether  the  law  limiting  the  hours  females  may 
be  employed  in  hotels  is  a  valid  exercise  of  that  power.  It 
is  for  the  legislature  to  determine  when  conditions  exist 
calling  for  the  exercise  of  the  police  .power,  but  the  judg- 
'  ment  of  the  legislature  in  enacting  laws  under  the  police 
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power  is  not  conclusive  of  their  validity.  There  are  the 
same  limitations  against  legislation  not  authorized  under 
the  police  power  as  exist  against  legislation  of  any  other 
kind  not  authorized  by  the  constitution.  What  are  sub- 
jects of  the  lawful  exercise  of  the  police  power  is  as  much 
a  question  for  judicial  determination  as  is  the  question 
whether  other  constitutional  limitations  have  been  violated 
in  the  passage  of  laws  relating  to  other  subjects.  Sex, 
alone,  would  not  in  all  cases  serve  as  a  proper  basis  for 
the  exercise  of  the  police  power,  for  in  the  invasion  of  the 
right  of  liberty  and  property  there  must  be  some  reason- 
able connection  between  the  limitation  upon  the  hours  fe- 
males may  work  and  the  public  health,  safety  and  welfare 
proposed  to  be  secured  by  the  limitation.  Ritchie  v.  Peo- 
ple, 155  111.  98;  Booth  V.  People,  186  id.  43;  In  matter  of 
Jacobs,  98  N.  Y.  98 ;   50  Am.  Rep.  636. 

In  Ritchie  &  Co.  v.  Waynian,  244  111.  509,  this  court 
sustained  the  act  as  originally  adopted,  limiting  the  time 
females  might  be  employed  in  any  mechanical  establish- 
ment, factory  or  laundry  to  not  exceeding  ten  hours  in 
any  one  day,  as  a  valid  exercise  of  the  police  power  for 
the  protection  of  the  health  of  women  and  insuring  the  pro- 
duction of  vigorous  and  healthy  offspring  by  them.  There 
can  be  no  doubt  working  long  hours  day  after  day  under 
the  pressure  usually  attending  the  labor  of  an  employee 
who  is  subject  to  the  control,  direction  and  dismissal  of 
the  employer,  has  a  tendency  to  weaken  and  impair  the 
health  of  women  that  would  not  attend  shorter  hours  of 
employment.  To  exactly  what  extent  this  may  be  so  of 
females  employed  in  hotels  cannot,  perhaps,  be  definitely 
known,  nor  is  it  necessary  that  it  should  be  in  order  to 
sustain  legislation  reasonably  limiting  the  hours  of  work 
therein.  That  such  is,  in  general,  the  effect  of  long  hours 
of  work  in  any  employment  is  sufficient  to  authorize  their 
regulation.  In  Ritchie  &  Co,  v.  Wayman,  supra,  we  held 
the  court  would  take  judicial  knowledge  that  on  account 
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of  woman's  physical  structure  and  maternal  functions  her 
health,  and  that  of  her  offspring,  was  subject  to  be  injuri- 
ously affected  by  requiring  her  to  perform  long  hours  of 
labor.  This  is  especially  so  where,  in  performing  the  la- 
bor, she  is  not  mistress  of  her  own  movements,  but,  under 
the  control  of  a  master,  is  required  to  make  such  exertion 
as  is  necessary  to  meet  the  needs  and  demands  of  the  sier- 
vice  in  which  she  is  engaged.  The  health  and  welfare  of 
posterity  are  as  much  objects  of  public  solicitude  as  those 
of  the  present  generation.  If  the  enforcement  of  this  law 
tends  to  preserve  the  health,  strength  and  vigor  of  women 
engaged  in  working  in  hotels,  thereby  conserving  the  vi- 
tality necessary  to  the  proper  discharge  of  their  maternal 
functions,  the  rearing  and  education  of  children  and  the 
maintenance  of  the  home,  its  relation  to  the  public  health, 
safety  and  welfare  is  evident. 

While,  in  its  last  analysis,  it  is  a  judicial  question 
whether  an  act  is  a  proper  exercise  of  the  police  power,  it 
is  the  province  of  the  legislature  to  determine  when  an  ex- 
igency exists  calling  for  the  exercise  of  this  power.  When 
the  legislative  authority  has  decided  an  exigency  exists 
calling  for  the  exercise  of  the  power  and  has  adopted  an 
act  to  meet  the  exigency,  the  presumption  is  that  it  is  a 
valid  enactment,  and  courts  will  sustain  it  unless  it  appears, 
beyond  any  reasonable  doubt,  that  it  is  in  violation  of 
some  constitutional  limitation.  (People  v.  McBride,  234 
111.  146.)  In  determining  the  validity  of  legislation  for 
the  purpose  for  which  the  act  under  consideration  was 
adopted,  courts  may  take  into  consideration  that  members 
of  the  legislature  come  from  every  part  of  the  State  and 
from  the  various  callings  and  vocations  of  life,  and  may 
be  presumed  to  have  observed  and  become  acquainted  with 
existing  conditions,  the  course  of  business,  the  manner  in 
which  it  is  conducted  and  how  the  public  interest  is  affected 
thereby.  (Munn  v.  People,  69  111.  80;  Wenham  v.  State, 
65  Neb.  394;   58  L.  R.  A.  825.)     These  considerations,  in 
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a  case  of  doubtful  validity  of  a  statute,  are  sufficient  to 
turn  the  scales  in  favor  of  the  validity  of  the  act.  It  is 
worthy  of  note  that  twenty-seven  States  have  enacted  laws 
limiting  the  hours  of  employment  of  females  in  certain 
lines,  and  five  States  besides  Illinois  have  enacted  laws  lim- 
iting the  hours  they  may  be  employed  in  hotels.  Laws 
limiting  the  hours  females  may  be  employed  in  mechanical 
industries,  factories  and  laundries  have  been  sustained  by 
other  State  courts  of  last  resort  and  by  the  Supreme  Court 
of  the  United  States.  (MuUer  v.  Oregon,  208  U.  S.  412.) 
Unless  the  court  could  clearly  see  that  there  is  no  reasonable 
connection  between  the  limitation  upon  the  hours  females 
may  work  in  hotels  and  the  public  health,  welfare  and 
safety  of  society,  we  would  not  be  authorized  to  hold  the 
statute  invalid,  as  being  an  unwarranted  exercise  of  the 
police  power.  There  is  nothing  in  the  record  in  this  case 
and  nothing  within  the  legitimate  domain  of  judicial  knowl- 
edge that  would  justify  us  in  holding  there  is  no  reason- 
able connection  between  the  limitation  and  the  health,  wel- 
fare and  safety  of  the  public. 

It  is  insisted  the  classification  of  hotels  as  a  place  where 
employment  of  females  is  limited  to  ten  hours  is  arbitrary, 
and  that  the  statute  discriminates  between  labor  in  hotels 
and  other  like  places,  such  as  boarding  houses.  The  clas- 
sification is  not  necessarily  based  on  place  or  the  kind  of 
labor  performed,  but  rather  on  the  character  of  the  busi- 
ness requiring  the  work,  together  with  the  environment  and 
surrounding  circumstances  under  which  the  work"  is  done. 
The  physical  exertion  required  for  the  performance  of  a 
given  amount  of  work,  if  measured  by  muscular  effort,  may 
be  as  great  in  one  place  as  another.  If  there  be  a  difference 
upon  which  this  classification  is  justified,  it  must  exist  be- 
cause of  the  surroundings  which  tend  to  govern  the  manner 
or  method  of  doing  the  work,  such  as  the  movements  of 
associate  workmen  or  of  machinery,  the  necessity  of  con- 
tinuous speed  to  meet  the  demands  of  others,  and  the  sani- 
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tary  conditions  and  moral  atmosphere  of  the  place  of  oc- 
cupation. So  far  as  the  sanitary  conditions  and  moral 
atmosphere  of  the  place  where  the  work  is  done  are  con- 
cerned, the  police  power  of  the  State  may  be  invoked  to 
remedy  any  evils  which  may  exist,  but  that  may  be  accom- 
plished by  appropriate  legislation  directed  to  that  end  with- 
out limiting  the  hours  of  exposure  to  such  conditions.  The 
mere  fact  that  some  hotels,  or  all  hotels,  if  such  were  the 
fact,  are  improperly  ventilated  and  foul  air  is  breathed  by 
the  employees,  or,  owing  to  contact  with  the  traveling  pub- 
lic, disease  may  be  contracted  more  readily  than  in  other 
places,  is  not  a  sufficient  justification  for  limiting  the  hours 
in  which  women  may  be  employed  in  those  places.  The 
legislature  has  ample  power,  by  direct  legislation,  to  remedy 
such  conditions  if  they  exist.  By  this  enactment  it  is  not 
sought  to  change  the  conditions  under  which  the  labor  is 
performed  or  the  character  of  the  labor,  but  merely  to 
limit  the  hours  of  its  duration.  There  is  a  marked  distinc- 
tion between  hotels  and  boarding  houses.  A  hotel  is  a 
quasi  public  place,  and  it  is  within  the  province  of  the  po- 
lice power  to  regulate  occupations  or  business  enterprises 
of  a  quasi  public  nature,  such  as,  if  unrestricted  in  their 
exercise,  may  be  injurious  to  the  health,  safety  or  general 
welfare,  even  though  the  business  is  perfectly  lawful.  This 
power  is  so  important  and  comprehensive  that  its  applica- 
tion must  be  allowed  to  expand  from  time  to  time,  to  meet 
new  conditions  and  promote  the  public  welfare.  The  pro- 
prietor of  a  hotel  is  engaged  in  a  public  business.  The 
demands  made  upon  the  employees  come  from  the  public 
and  are  not  altogether  dependent  upon  or  controlled  by  the 
employer.  The  unceasing  change  of  guests  requires  con- 
stant attention  and  continuous  effort  to  supply  their  wants 
and  satisfy  their  needs.  The  speed  with  which  the  em- 
ployees act,  and  to  a  large  extent  the  manner  of  perform- 
ing their  work,  are  controlled  by  the  public.  The  pressure 
of  work  comes  from  sources  independent  of  the  employer. 
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No  method  of  .regulating  the  demands  of  the  public  under 
such  conditions  is  practicable,  but  the  time  such  demands 
may  be  made  upon  the  employees  may  be  limited.  We  are 
of  opinion  the  nature  of  the  business  is  such  as  to  afford 
a  valid  basis  for  classifying  work  in  hotels  as  an  occupa- 
tion authorizing  its  inclusion  in  the  law  limiting  the  hours 
of  labor  for  females.  The  pressure  and  tension  under 
which  the  labor  is  performed  afford  as  reasonable  a  basis 
for  classification  as  the  work  done  in  lines  of  employment 
where  machinery  is  used. 

It  is  contended  the  facts  in  the  record  before  us  show 
that  the  plaintiff  in  error's  female  employees  are  not  over- 
worked; that  the  character  and  amount  of  labor  performed 
by  them  could  not  injure  their  health,  and  that  the  facts 
in  this  record  show  there  is  no  reasonable  connection  be- 
tween the  limitation  of  the  hours  of  work  and  the  health 
of  the  female  employees  named  in  the  information.  There 
are  probably  instances  where  employment  for  a  longer 
period  than  ten  hours  per  day  in  a  hotel  does  not  result 
in  any  ill-effects,  but  we  cannot  determine  the  question 
here  involved  from  a  consideration  of  a  particular  instance. 
The  law  must  be  considered  in  its  general  application  to 
all  cases  and  conditions  existing  throughout  the  State.  It 
must  be  considered  from  its  application  to  all  employers 
and  employees  and  not  to  any  individual  employer  or  em- 
ployee. If  a  law  of  this  character  must  be  considered  with 
reference  to  the  particular  circumstances  and  conditions 
existing  in  each  hotel,  it  might  lead  to  the  absurdity  of  its 
being  valid  in  one  case  and  invalid  in  another.  The  law 
is  general  in  its  application,  embracing  all  hotels,  and  is 
valid  as  to  all  or  none.  That  there  may  be  hotels  where 
the  labor  required  of  females  is  so  light  that  more  than  ten 
hours'  employment  would  not  so  tax  their  powers  of  phys- 
ical endurance  as  to  injuriously  affect  their  health  affords 
no  justification  for  holding  the  law  invalid.  The  wisdom 
and  policy  of  such  legislation  are  not  questions  for  courts 
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to  determine.  Those  are  questions  for  consideration  by  the 
legislature,  and  unless  that  body  has  transcended  its  con- 
stitutional power  its  enactments  must  be  sustained. 

We  are  of  the  opinion  that  limiting  the  hours  of  em- 
ployment of  females  in  hotels  to  not  exceeding  ten  hours 
a  day  was  not  an  unauthorized  exercise  of  the  police  power 
of  the  Stat^.  That  plaintiff  in  error  violated  the  l^w  is 
admitted.    The  judgment  is  therefore  affirmed. 

Judgment  afhrmed. 

Mr.  Justice  Vickers,  dissenting. 


The  People  oe  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Paul  Stowers  et  al.  Plaintiffs  in  Error. 

Opinion  filed  June  21,  ipi2. 

1.  Criminal  law — indictment  for  forcible  rape  need  not  al- 
lege that  the  female  was  not  the  wife  of  accused.  An  indictment 
for  the  crime  of  rape  without  force  must  allege  that  the  female 
was  not  the  wife  of  the  accused,  but  an  indictment  for  forcible 
rape  need  not  contain  such  allegation. 

2.  Same — exception  to  action  on  a  motion  to  quash  panel  must 
be  incorporated  in  bill  of  exceptions.  An  exception  to  the  action 
of  the  court  on  a  motion  to  quash  the  panel  of  jurors  must  be  in- 
corporated in  the  bill  of  exceptions  in  order  to  present  the  ques- 
tion for  review. 

3.  Same — when  allowing  jurors  to  separate  is  not  error.  In  a 
prosecution  for  rape  it  is  not  error  to  allow  the  four  jurors  ac- 
cepted by  both  sides  to  separate  during  the  adjournment  of  court 
over  Sunday,  where  the  court  instructed  them  concerning  their 
duties  and  no  objection  was  made  by  the  accused  to  their  separa- 
tion and  no  prejudice  to  him  is  shown  to  result  therefrom. 

4.  Same — purpose  of  provision  of  the  statute  requiring  jury  to 
find  the  age  of  the  accused.  The  provision  of  the  statute  requiring 
the  jury  to  find  the  age  of  one  convicted  of  rape  is  to  determine 
whether  he  shall  be  sentenced  to  the  penitentiary  or  the  reforma- 
tory, and  while  it  is  intended  the  jury  should  find  the  age  at 
the  time  of  the  trial  instead  of  at  the  time  of  the  offense,  yet  a 
finding  of  the  age  at  the  time  of  the  offense  is  not  prejudicial,  as 
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the  court  is  thereby  given  sufficient  information  to  enable  it  to  de- 
termine the  place  where  the  imprisonment  shall  be. 

5.  Same — effect  where  jury  find  accused  guilty  of  rape  and  as- 
sault with  intent  to  commit  rape.  Where  the  jury  find  the  accused 
guilty  under  twd  counts,  one  charging  forcible  rape  and  the  other 
assault  with  intent  to  commit  rape,  the  court  may  sentence  the 
accused  for  the  crime  of  forcible  rape,  thereby,  in  effect,  ignoring 
the  verdict  as  to  the  lesser  offense,  which  in  such  case  is  neces- 
sarily included  in  the  greater. 

6.  Same — age  of  accused  when  rape  was  committed  does  not 
govern  place  of  imprisonment.  The  age  of  the  accused  at  the 
time  the  rape  was  committed  does  not  determine  the  place  of  his 
imprisonment,  as  if  he  is  convicted  after  he  has  passed  the  age 
of  twenty-one  years  he  cannot  be  sentenced  to  the  reformatory. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county; 

the  Hon.  Louis  Bernreuter,  Judge,  presiding. 

» 

John  L.  Flannigen,  and  N.  B.  Layman,  for  plain- 
tiffs in  error. 

W.  H.  Stead,  Attorney  General,  A.  R.  Dry,  State's 
Attorney,  JoEi.  C.  Fitch,  and  Sprigg  &  Chester,  for  the 
People. 

Per  Curiam  :  Plaintiffs  in  error  were  found  guilty  of 
the  crime  of  rape  at  the  November  term,  191 1,  of  the  cir- 
cuit court  of  Perry  county,  and  sentenced  to  imprisonment 
in  the  reformatory  at  Pontiac.  The  indictment  upon  which 
they  were  tried  consisted  of  three  counts,  the  first  charg- 
ing that  plaintiffs  in  error,  being  male  persons  of  the  age  of 
seventeen  years  and  upwards,  feloniously  and  unlawfully 
made  an  assault  upon  one  Eva  Crane,  a  female  child  of  the 
age  of  ten  years,  and  her,  the  said  Eva  Crane,  did  then  and 
there  carnally  know  and  abuse.  The  second  count  charged 
that  plaintiffs  in  error,  being  male  persons  of  the  age  of 
sixteen  years  and  upwards,  made  an  assault  upon  one  Eva 
Crane,  a  female  child  under  the  age  of  sixteen  years,  to-wit, 
of  the  age  of  ten  years,  and  did  ravish  and  carnally  know 
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her,  forcibly  and  against  her  will.  The  third  count  charged 
plaintiffs  in  error  with  having  made  an  assault  upon  Eva 
Crane  with  intent  to  commit  upon  her  the  crime  of  rape. 
A  motion  to  quash  the  indictment  was  overruled  and  the 
cause  was  tried  by  a  jury,  which  returned  a  verdict  finding 
plaintiffs  in  error  guilty  in  manner  and  form  as  charged  in 
the  second  and  third  counts  of  the  indictment,  and  found 
their  ages  to  be,  "at  the  time  the  crime  was  committed," 
as  follows:  Paul  Stowers  sixteen  years  and  Carl  Farmer 
eighteen  years.     On  this  verdict  sentence  was  pronounced. 

It  is  first  contended  that  the  indictment  is  defective  for 
the  reason  it  fails  to  allege  that  the  said  Eva  Crane  was  not 
the  wife  of  either  of  plaintiffs  in  error,  and  that  the  court 
should  have  sustained  the  motion  to  quash. 

The  statute  defining  the  crime  of  rape  and  fixing  the 
punishment  for  its  commission  is  as  follows :  "Rape  is  the 
carnal  knowledge  of  a  female,  forcibly  and  against  her 
will.  Every  male  person  of  the  age  of  seventeen  years  and 
upwards,  who  shall  have  carnal  knowledge  of  any  female 
person  under  the  age  of  sixteen  years  and  not  his  wufe, 
either  with  or  without  her  consent  shall  be  adjudged  to  be 
guilty  of  the  crime  of  rape;  provided,  that  in  case  the  said 
parties  shall  be  legally  married  to  each  other  before  con- 
viction, any  legal  proceedings  shall  abate,  and  provided, 
that  every  male  person  of  the  age  of  sixteen  years  and 
upwards  who  shall  have  carnal  knowledge  of  a  female 
forcibly  and  against  her  will  shall  be  guilty  of  the  crime  of 
rape.  Every  person  convicted  of  the  crime  of  rape  shall 
be  imprisoned  in  the  penitentiary  for  a  term  not  less  than 
one  year  and  may  extend  to  life." 

At  common  law  the  carnal  knowledge  of  a  female, 
forcibly  and  against  her  will,  by  a  male  fourteen  years  of 
age  or  upwards,  constituted  the  crime  of  rape.  Force 
was  an  essential  ingredient  of  the  crime.  Our  statute  has 
changed  the  common  law  rule  in  two  respects.  The  first 
sentence  of  our  statute  is  a  definition  of  what  constitutes 
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rape  at  common  law.  That  is  followed  by  a  clause  which 
provides  that  carnal  knowledge  by  a  male  of  the  age  of 
seventeen  years  or  upwards,  of  any  female  under  the  age 
of  sixteen  years,  not  his  wife,  whether  wath  or  without  her 
consent,  constitutes  the  crime  of  rape.  Prior  to  that  enact- 
ment carnal  knowledge  of  a  female  under  sixteen  years 
of  age  by  a  male,  of  whatever  age,  was  not  rape  if  the  act 
was  committed  without  force  and  with  her  consent.  The 
new  element  introduced  by  the  statute  is,  that  if  a  male 
who  is  seventeen  years  old  or  upwards  has  sexual  inter- 
course with  a  female  under  sixteen,  who  is  not  his  wife, 
without  force  and  by  her  consent,  he  is  guilty  of  the  crime 
of  rape.  An  indictment  under  that  clause  of  the  statute 
should  aver  that  the  female  was  not  the  wife  of  the  ac- 
cused. (People  V.  Trumbley,  2^2  111.  29.)  Following  the 
clause  referred  to  is  a  proviso  "that  every  male  of  the  age 
of  sixteen  years  and  upwards  who  shall  have  carnal  knowl- 
edge of  a  female  forcibly  and  against  her  will  shall  be 
guilty  of  the  crime  of  rape."  This  is  merely  the  common 
law  definition  of  rape,  but  raises  the  age  at  which  a  male 
may  be  guilty  of  the  crime  from  fourteen  years,  as  it  was 
at  common  law,  to  sixteen  years.  Under  the  proviso  no 
one  under  the  age  of  sixteen  years  can  commit  the  crime 
of  rape.  The  proviso  also  makes  it  clear  that  the  age  limit 
fixed  in  the  second  clause  of  the  statute,  making  carnal 
knowledge  by  a  male  seventeen  years  old  or  upwards,  of  a 
female  under  sixteen  years,  not  his  wife,  with  her  consent, 
rape,  was  not  intended  to  apply  in  a  case  where  the  act 
was  committed  forcibly  and  against  the  will  of  the  female. 
{StUton  v.  People,  145  111.  279.)  At  common  law  it  was 
not  necessary  for  the  indictment  to  aver  that  the  female 
was  not  the  wife  of  the  accused,  and  it  is  not  made  neces- 
sary by  our  statute  to  do  so  except  where  the  indictment 
is  under  the  second  clause  of  the  act.  The  second  count 
of  the  indictment  was  a  good  count  for  rape  under  the 
proviso  of  the  statute  referred. to.    The  third  count  is  also 
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a  good  count  for  assault  with  intent  to  commit  rape.  There 
was  no  error,  therefore,  in  overruling  the  motion  to  quash. 
Thomas  v.  People,  113  111.  531. 

It  is  further  contended  by  plaintiffs  in  error  that  the 
trial  court  erred  in  overruling  their  motion  to  quash  the 
panel  of  jurors.  It  appears  from  recitals  in  the  record 
written  by  the  clerk  that  when  the  case  was  called  for  trial 
but  twenty  jurors  of  the  regular  panel  were  present.  The 
court  directed  the  sheriff  to  fill  the  panel  by  summoning 
four  persons  from  the  body  of  the  county.  Thereupon  the 
plaintiffs  in  error  presented  a  motion  to  quash  the  panel, 
but  the  motion  was  overruled  and  they  excepted.  The  con- 
tention of  plaintiffs  in  error  is  that  the  panel  should  have 

m 

been  filled  by  drawing  the  names  from  the  jury  box.  No 
exception  to  the  action  of  the  court  in  overruling  the  mo- 
tion is  preserved  in  the  bill  of  exceptions,  and  the  question 
is  not,  therefore,  preserved  for  review.  The  recital  of  the 
clerk  in  the  record  prepared  by  him  of  the  orders  made, 
that  plaintiffs  in  error  excepted  to  the  order  overruling  the 
motion,  is  not  sufficient  to  preserve  the  question  for  review. 
That  can  be  done  only  by  being  incorporated  in  the  bill  of 
exceptions.  Gould  v.  Howe,  127  111.  251;  Bruen  v.  Peo- 
ple, 206  id.  417. 

Another  error  assigned  is,  that  at  the  commencement 
of  the  trial  of  the  case,  after  four  jurors  had  been  exam- 
ined and  accepted  by  both  the  State  and  the  plaintiffs  in 
error,  the  court  adjourned  from  Saturday  to  the  following 
Monday  and  the  four  jurors  were  allowed  to  separate  dur- 
ing the  period  of  adjournment.  The  record  shows  the 
jurors  were  instructed  by  the  court  before  their  separation, 
and  it  is  not  shown  that  plaintiffs  in  error  objected  to  the 
order  of  the  court  allowing  them  to  separate  nor  that  any 
prejudice  resulted  by  allowing  them  to  do  so.  The  court 
may  exercise  its  discretion  in  allowing  the  jury  to  separate 
during  the  progress  of  a  trial  in  a  criminal  case  less  than 
capital,  unless  some  sufficient  cause  is  shown  why  they 
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should  be  kept  together,  upon  properly  instructing  them 
concerning  their  duties.  In  Sutton  v.  People,  supra,  which 
was  a  rape  case,  the  jury  were  allowed  to  separate  during 
the  recesses  of  the  court  until  they  retired  to  deliberate  upon 
their  verdict.  The  court  said :  "Cases,  both  criminal  and 
civil,  may  arise  in  which  it  will  be  proper  to  keep  the  jury 
away  from  the  public  while  the  trial  is  in  progress,  but 
they  are  the  exception  and  may  be  safely  left  to  the  dis- 
cretion of  the  judge  trying  the  case." 

It  is  further  contended  that  the  court  erred  in  render- 
ing judgment  on  the  verdict  and  sentencing  plaintiffs  in  er- 
ror to  the  reformatory.  The  jury  found  by  their  verdict 
that  the  plai;itiffs  in  error  were,  respectively,  sixteen  and 
eighteen  years  old  at  the  time  of  the  commission  of  the 
offense.  The  provision  of  the  statute  is,  that  if  a  jury 
find  a  defendant  guilty  they  shall  also  find  by  their  verdict 
whether  he  is  between  the  ages  of  ten  and  twenty-one  years, 
and  if  they  find  him  between  those  ages  they  shall  find,  as 
nearly  as  may  be,  his  age.  It  is  not  required  tha't  the  jury 
shall  find  by  their  verdict  what  the  age  of  the  defendant 
was  when  the  crime  was  committed.  If  he  should  appear 
from  the  proof  to  be  imder  the  age  at  which  he  was  capable 
of  committing  the  crime,  the  verdict,  of  course,  would  be 
not  guilty;  but  if  he  was  at  the  time  of  the  commission  of 
the  offense  old  enough  to  be  capable  of  committing  the 
crime,  and  the  jury  find  him  guilty  of  its  commission,  they 
should  find  whether  he  is  between  the  ages  of  ten  and 
twenty-one  years,  and,  as  nearly  as  may  be,  his  age  at  the 
time  of  the  trial.  If  at  that  time  he  is  under  twenty-one 
years  of  age, — with  certain  exceptions  not  here  involved, — 
he  is  to  be  sentenced  to  the  reformatory.  If  convicted  after 
he  has  passed  the  age  of  twenty-one  years  he  cannot  be 
sentenced  to  the  reformatory,  no  matter  what  his  age  was 
when  the  crime  was  committed.  (People  v.  Smith,  253  111. 
283.)  The  finding  in  the  verdict  that  plaintiffs  in  error 
were,  respectively,  sixteen  and  eighteen  years  old  when  the 
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crime  was  committed  was  necessarily  a  finding  that  they 
were  between  ten  and  twenty-one  years  old.  The  jury  did 
not  expressly  find,  as  they  ought  to  have  done,  the  respec- 
tive ages  of  plaintiffs  in  error  at  the  time  of  the  trial,  but 
we  do  not  consider  this  a  fatal  defect.  If  they  were,  respec- 
tively, of  the  ages  of  sixteen  and  eighteen  years  when  the 
crime  was  committed,  the  court  had  sufficient  information 
whether  they  were,  or  either  of  them  was,  over  twenty-one 
years  old  at  the  time  of  the  judgment  and  sentence.  The 
purpose  of  the  requirement  that  the  jury  find  the  age  of 
the  defendant  as  near  as  may  be,  is  to  determine  whether 
he  is  to  be  sentenced  to  the  penitentiary  or  the  reformatory. 
This  information  the  court  had,  for  if  plaintiffs  in  error 
were  of  the  ages  found  by  the  jury  when  the  crime  was 
committed,  the  court  could  not  be  ignorant  of  their  ages  at 
the  time  of  the  sentence.  This  must  be  true  unless  we  sav 
we  cannot  presume  the  court  had  intelligence  enough,  after 
knowing  the  ages  of  plaintiffs  in  error  at  a  time  shown 
by  the  evidence  before  the  trial,  to  tell  how  old  they  w^ere 
at  the  time  of  the  trial.  We  are  not  disposed  to  adopt  a 
rule  so  unreasonable  and  absurd.  As  the  ages  of  plaintiffs 
in  error  were  sufficiently  found  to  determine  where  they 
should  be  sentenced  to  be  confined,  and  as  that  is  the  pur- 
pose of  requiring  their  ages  to  be  found  by  the  verdict,  it 
was  a  substantial  compliance  with  the  law,  and  plaintiffs  in 
error  were  in  no  manner  injured  or  prejudiced  because  the 
verdict  was  not  in  accordance  with  the  strict  letter  of  the 
statute. 

It  is  further  contended  that  no  valid  judgment  could 
be  entered  upon  the  verdict,  because  the  verdict  returned 
found  plaintiffs  in  error  guilty  as  charged  in  the  second 
and  third  counts  of  the  indictment.  The  second  count 
charged  plaintiffs  in  error  with  the  crime  of  rape  and  the 
third  count  charged  them  with  an  assault  with  intent  to 
commit  rape.  It  is  claimed  that  they  were  found  guilty 
of  two  separate  offenses  which  have  different  punishments, 
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and  that  the  court  has  no  power  to  choose  between  the  two 
and  sentence  them  for  either.  Both  offenses  grew  out  of 
the  same 'act,  and  plaintiffs  in  error  could  not  have  been 
guilty  of  the  crime  of  rape  without  also  being  guilty  of  an 
assault  with  intent  to  commit  rape.  Rape  is  punishable  by 
imprisonment  for  not  less  than  one  year  and  may  extend 
to  life,  while  assault  with  intent  to  commit  rape  is  punish- 
able by  imprisonment  for  a  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  The  judgment  entered  upon 
the  verdict  was  that  plaintiffs  in  error  were  each  guilty  of 
the  crime  of  rape,  and  they  were  sentenced  to  the  reforma- 
tory until  discharged  by  due  process  of  law.  The  court, 
in  effect,  disregarded  the  finding  of  guilty  on  the  tliird 
count  of  the  indictment  and  sentenced  them  upon  the  find- 
ing on  the  second  count.  This  it  had  the  power  to  do. 
(Cooke  V.  State,  24  N.  J.  L.  843.)  Plaintiffs  in  error 
were  in  no  way  prejudiced  by  the  judgment,  as  they  were 
not  sentenced  for  a  crime  of  which  they  were  not  found 
guilty. 

The  judgment  of  the  circuit  court  is  affinned. 

Judgment  affirmed. 


Maud  Neice,  Admx.,  Defendant  in  Error,  vs.  The  Chi- 
cago AND  Alton  Raiuioad  Company  ef  al.  Plaintiffs 

in  Error. 

Opinion  filed  Jane  21,  1^12. 

1.  Railroads — when  person  on  depot  platform  is  a  trespasser, 
A  person  who  goes  upon  a  depot  platform  intending  to  obtain  a 
ride  unlawfully  and  contrary  to  the  established  rules  of  the  com- 
pany, of  which  he  has  knowledge,  is  a  trespasser,  and  the  only 
duty  which  the  railroad  company  owes  to  him  is  not  to  wantonly 
injure  him. 

2.  Same — general  rule  as  to  when  obligation  of  the  company 
toward  trespasser  arises.  Ordinarily,  in  case  of  a  trespasser  on 
railroad  tracks  the  obligation  of  the  company  to  avoid  injuring 
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him  arises  at  the  time  his  perilous  position  becomes  known  to 
those  in  charge  of  the  train. 

3.  Same — when  company  is  liable  for  an  injury  to  a  trespasser 
though  his  presence  was  unknown.  Running  a  train  in  the  night 
time  through  unlighted  station  grounds  without  a  headlight  or 
without  any  warning,  and  along  a  platform  where  persons  might 
reasonably  be  expected  to  be  on  legitimate  business,  shows  a  reck- 
less and  wanton  disregard  of  the  safety  of  such  persons,  and  if 
a  person  on  the  platform  is  thereby  struck  and  killed  the  company 
is  liable,  even  though  he  may  have  been  a  mere  idler  or  trespasser, 
having  no  legitimate  business  there. 

4.  Same — specific  ill-will  toward  individual  or  an  intention  to 
injure  him  is  not  necessary.  If  a  railroad  company  operates  its 
trains  in  reckless  disregard  of  the  safety  of  persons  who  have  a 
right  to  be,  and  may  reasonably  be  expected  to  be,  upon  the  tracks 
at  a  particular  place,  it  is  not  necessary,  in  order  to  make  the  com- 
pany liable  for  an  injury  to  a  trespasser  at  such  place,  that  there 
should  be  specific  knowledge  of  his  presence  on  the  track  or  spe- 
cific ill-will  toward  him  or  intention  to  injure  him. 

5.  Evidence — a  wife  cannot  testify  to  conversations  with  hus- 
band. Section  5  of  the  Evidence  act  only  permits  a  husband  or 
wife  to  testify  to  any  admission  or  conversation  during  the  mar- 
riage relation  where  the  suit  is  between  such  husband  and  wife, 
and  does  not  authorize  proof  of  such  conversation  where  the  wife 
is  suing,  as  administratrix,  for  damages  for  the  husband's  death; 
but  the  admission  of  such  evidence  is  harmless  where  the  fact 
disclosed  is  proved  by  other  competent  evidence. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  City 
Court  of  Granite  City;  the  Hon,  J.  M.  Bandy,  Judge, 
presiding. 

Warnock,  Williamson  &  Burroughs,  (J.  A.  Con- 
NELL,  of  counsel,)  for  plaintiflfs  in  error: 

Persons  about  the  depot  premises  or  private  grounds  of 
a  railroad  company  for  their  own  convenience,  and  not 
for  the  purpose  of  taking  lawful  passage  upon  the  com- 
pany's trains  or  having  business  with  the  company,  are 
trespassers.  Railroad  Co.  v.  Bicker,  202  111.  556;  R<Ulroad 
Co.  V.  Godfrey,  71  id.  500. 
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Railroad  companies,  in  the  operation  of  trains,  owe 
no  duty  to  a  trespasser  or  licensee  except  to  refrain  from 
wanton  and  willful  injury  and  to  exercise  ordinary  care 
after  discovering  him  to  be  in  a  position  of  peril.  Railroad 
Co.  V.  O'Connor,  189  111.  559;  Railroad  Co.  v.  Bicher,  202 
id.  556;   Thompson  v.  Railroad  Co.  226  id.  542. 

No  duty  devolved  upon  the  defendants  to  keep  a  look- 
out or  comply  with  speed  ordinances,  to  ring  a  bell  or  blow 
a  whistle,  as  against  trespassers  upon  their  grounds,  and 
the  failure  to  comply  with  such  requirements  does  not  sup- 
port a  presumption  or  allegation  of  wanton  or  willful  neg- 
ligence. Martin  v.  Railroad  Co.  194  111.  138;  Railroad 
Co.  v.  Bicher,  202  id.  556;  Thompson  v.  Railroad  Co.  226 
id.  542. 

Even  though  the  train  crew  have  knowledge  that  per- 
sons have  been  in  the  habit  of  crossing  railroad  tracks  at 
places  other  than  public  crossings,  the  running  of  the  train 
in  violation  of  an  ordinance  limiting  speed  and  requiring 
a  headlight,  or  without  keeping  a  lookout,  etc.,  does  not 
constitute  wanton  or  willful  negligence.  Railroad  Co.  v. 
O'Connor,  189  111.  559;  Railroad  Co.  v.  Bicher,  202  id.  556. 

D.  J.  SUI.LIVAN,  for  defendant  in  error: 

The  provision  of  the  statute  prohibiting  the  introduc- 
tion of  evidence  of  transactions  or  conversations  between 
husband  and  wife  only  applies  to  cases  where  one  is  called 
to  testify  for  or  against  the  other.  Denistbn  v.  Hocujland, 
67  111.  268;  Calbraith  v.  McLain,  84  id.  379;  Mueller  v. 
Rebhan,  94  id.  148. 

At  the  time  defendant  in  error's  intestate  was  struck  he 
was  upon  the  platform  forming  part  of  a  cross-walk  con- 
structed for  the  use  by  the  public  in  going  to  and  from  said 
depot,  and  any  person  on  such  cross-walk  or  platform, 
on  business  with/ the  company,  would  not  be  a  trespasser. 
Railroad  Co.  v.  Hammer,  72  111.  347;  James  v.  Railroad 
Co.  194  id.  333. 
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Where  a  person  is  upon  a  walk  where  the  public  have 
a  perfect  right  to  go  for  any  legitimate  purpose,  a  person 
injured  on  such  walk  will  not  be  presumed  to  be  a  tres- 
passer. The  law  does  not  presume  wrongdoing.  Cart- 
wright  V.  McGown,  121  111.  388;  Munn  v.  Burges,  70  id. 
604;  Phillips  V.  Roberts,  90  id.  492;  Railroad  Co.  v.  Ham- 
mer, 72  id.  347;  3  Thompson  on  Negligence,  sec.  2675. 

A  railroad  company  will  be  liable,  even  to  a  trespasser, 
if  it  wantonly  or  willfully  injures  him  after  becoming  aware 
of  his  peril;  and  the  company  will  be  held  to  have  had 
knowledge  of  the  presence  of  such  person  when  its  failure 
to  know  of  his  presence  was  due  to  wanton  or  willful  mis- 
conduct upon  the  part  of  the  servant  in  charge  of  its  train. 
Railway  Co,  v.  Bodemer,  139  111.  607;  Swanson  v.  Rail' 
way  Co,  242  id.  394;  Railroad  Co,  v.  Leifter,  202  id.  633. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  defendant  in  error,  Maud  Neice,  administratrix  of 
her  deceased  husband,  L.  B.  Neice,  recovered  a  judgment 
in  the  city  court  of  Granite  City  against  the  plaintiffs  in 
error,  the  Chicago  and  Alton  Railroad  Company  and  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  for 
$3560  damages  suffered  by  her,  as  widow,  by  the  death  of 
her  husband,  which  was  caused  by  a  train  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  on  March  8, 
191  o,  and  the  Appellate  Court  for  the  Fourth  District  af- 
firmed the  judgment.  A  writ  of  certiorari  was  granted  to 
bring  the  record  into  this  court  for  review. 

At  the  conclusion  of  the  evidence  for  the  plaintiff  the 
defendants  asked  the  court  to  direct  a  verdict  of  not  guilty, 
and  the  attorney  for  the  plaintiff  then  admitted  that  at  the 
time  Neice  was  killed  he  was  not  a  passenger,  as  had  been 
alleged  in  the  declaration,  and  the  declaration  was  amended 
by  leave  of  court.    When  the  plaintiff  had  finished  amend- 
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ing  the  declaration  and  filing  additional  counts  and  making 
the  amendments  permitted  on  the  trial  the  declaration  con- 
tained six  counts,  in  which  it  was  alleged  that  Neice  was 
on  the  platform  at  the  depot  of  the  Chicago  and  Alton 
Railroad  Company,  between  the  tracks  in  the  city  of  Ven- 
ice, where  he  had  gone  for  the  purpose  of  obtaining  in- 
formation in  reference  to  being  carried  and  to  be  carried 
by  the  Chicago  and  Alton  Railroad  Company  from  the  city 
of  Venice  to  the  city  of  Roodhouse,  aiKi  that  he  was  struck 
and  killed  by  an  engine  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company.  The  first  count  charged,  in 
general  terms,  negligent  operation  of  the  Burlington  train. 
The  second  charged  negligence  in  exceeding  the  speed  limit 
of  an  ordinance.  The  third  charged  negligence  in  operat- 
ing the  train  without  a  headlight  and  without  blowing  a 
whistle  or  ringing  a  bell.  The  fourth  charged  negligence 
in  the  violation  of  an  ordinance  requiring  a  bright  light  to 
be  displayed  conspicuously  on  the  front  end  of  the  train. 
The  fifth  (or  first  additional)  count  charged  the  defendant 
with  willfully  and  wantonly,  and  in  reckless  disregard  of 
the  safety  of  persons  who  might  be  upon  the  platform, 
driving  the  engine  at  a  dangerous  rate  of  speed  without 
ringing  a  bell  or  blowing  a  whistle  and  without  having  a 
sufficient  headlight  on  the  engine.  The  sixth  (or  second 
additional)  count  made  a  similar  charge  of  wanton  or  will- 
ful conduct  in  running  the  engine  past  the  depot  and  cross- 
walk, in  the  night  time,  at  a  high  rate  of  speed  without  a 
headlight  and  without  ringing  a  bell  or  blowing  a  whistle. 
The  court  denied  the  motion  for  a  directed  verdict  and  the 
defendants  waived  the  right  to  assign  error  on  the  ruling 
by  introducing  evidence  in  their  own  behalf,  but  renewed 
the  motion  at  the  close  of  all  the  evidence,  when  it  was 
again  denied  and  an  exception  taken. 

The  Chicago  and  Alton  Railroad  Company  maintained 
a  depot  in  the  city  of  Venice,  and  on  the  east  side  of  the 
depot  building  there  were  three  tracks,  running  north  and 
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south.  The  track  next  to  the  building  was  called  the  run- 
ning or  storage  track.  The  next  track  belonged  to  the 
Alton,  and  was  used  for  south-bound  traffic  by  the  tw^o  de- 
fendants and  the  Big  Four  Railroad  Company.  The  third 
track  belonged  to  the  Big  Four  Railroad  Company,  and 
was  used  for  north-bound  traffic  by  that  company  and  the 
defendants.  There  was  a  board  walk  extending  east  from 
the  depot  building  across  the  running  track  and  south-bound 
track  to  a  platform  about  fifty  feet  long,  running  north 
and  south  between  the  second  and  third  tracks,  which  were 
used  for  traffic.  The  walk  and  platform  were  used  in  go- 
ing to  and  from  trains  and  by  persons  having  business  at 
the  depot.  On  the  controverted  questions  of  fact  the  evi- 
dence for  the  plaintiff  to  be  considered  by  the  court  was 
to  the  following  effect:  L.  B.  Neice  was  a  railroad  em- 
ployee who  had  worked  for  the  Chicago  and  Alton  Rail- 
road Company  at  Roodhouse  for  a  number  of  years  and 
for  a  short  time  prior  to  his  death  had  been  a  brakeman 
for  the  Wabash  Railroad  Company.  He  was  on  a  sixty 
days'  leave  of  absence  from  the  latter  company  and  was 
looking  for  a  more  satisfactory  job.  His  wife  was  stay- 
ing at  the  residence  of  her  parents  at  Granite  City,  two  or 
three  miles  north  of  Venice.  He  obtained  employment  as 
a  car  repairer  for  the  Alton  at  Roodhouse,  and  on  March 
8,  1910,  came  to  the  place  where  his  wife  was  staying  and 
helped  to  pack  up  their  goods,  which  were  stored  there, 
intending  to  move  to  Roodhouse.  The  usual  supper  hour 
was  between  five  and  six  o'clock  and  it  was  somewhat 
earlier  that  evening.  Some  time  before  six  o'clock  he  ate 
his  supper  and  taking  a  railroad  lantern  started  for  Venice. 
It  is  uncertain  at  what  time  he  reached  the  depot  at  Venice, 
but  he  made  inquiries  there  as  to  who  was  the  conductor  of 
the  Chicago  and  Alton  freight  train  which  was  due  from 
the  south  between  7:30  and  8:00  o'clock  P.  M.  and  asked 
if  it  would  stop  at  Venice.  He  was  told  that  it  was  not 
customary  to  stop,  but  the  train  would  stop  because  they 
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had  a  stockman  to  pick  up.  The  Alton  kept  a  ticket  agent 
at  its  depot,  whose  hours  were  from  6:40  A.  M.  to  7:07 
P.  M.,  and  he  was  absent  from  the  depot  at  the  noon  hour 
and  at  his  supper  hour,  which  was  from  6  :oo  to  6 :40.  The 
ticket  office  was  closed  and  the  lights  put  out  at  about  7 :20, 
but  the  waiting  room  was  left  open  and  that  part  of  the 
office  used  by  the  yardmen  was  also  open,  and  the  depot 
grounds  were  dark.  Freight  trains  did  not  carry  passen- 
gers, and,  besides  the  train  crew,  carried  none  but  men  in 
charge  of  stock  and  employees  who  had  passes  stamped  on 
the  face,  "Good  on  freight  trains."  There  was  no  evidence 
that  Neice  had  any  transportation  entitling  him  to  ride  on 
the  freight  train  and  he  made  no  inquiry  for  a  ticket.  The 
freight  train  on  the  east  track  reached  the  station  between 
7:30  and  8:00  o'clock.  John  Pease,  a  stockman  who  had 
stock  on  the  train  which  was  loaded  at  East  St.  Louis,  had 
missed  the  train  there  and  had  come  to  Venice  on  an  in- 
terurban,  car.  The  trainmen  had  been  notified  to  stop  at 
Venice  and  take  him  aboard,  and  he  had  been  staying  about 
the  waiting  room  for  an  hour  or  more.  As  the  train  ap- 
proached he  walked  east  from  the  depot  across  the  walk  to 
the  platform  between  the  second  and  third  tracks.  Neice 
followed  him  and  asked  if  the  train  was  going  to  pick  up 
anything^  and  Pease  said  nothing  he  knew  of,  except  him- 
self. Pease  asked  Neice  if  he  was  going  up,  and  he  said 
he  would  like  to  go.  The  train  was  then  passing  them,  and 
before  it  came  to  a  stop  a  freight  train  of  the  Burlington, 
consisting  of  an  engine,  freight  car  and  caboose,  ran  past 
the  platform,  going  south,  at  a  rate  of  between  twenty-five 
and  forty  miles  an  hour  without  any  headlight  and  without 
ringing  a  bell  or  blowing  a  whistle.  The  end  of  the  pilot 
beam  struck  Neice  and  threw  him  twenty-five  feet,  causing 
his  death.  Neither  the  fireman  nor  engineer  saw  Neice, 
although  they  testified  that  they  were  in  their  places,  and 
the  fireman  said  he  was  sitting  on  the  seat  on  the  left  side 
of  the  cab, — the  side  Neice  was  on.    The  train  did  not  stop 
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and  the  fireman  and  engineer  did  not  know  until  the  next 
morning  that  there  had  been  an  accident.  There  was  an 
ordinance  of  the  city  of  Venice  prohibiting  the  running  of 
passenger  trains  at  a  greater  rate  of  speed  than  ten  miles 
an  hour  and  freight  trains  at  a  greater  rate  than  six  miles 
an  hour,  and  requiring  a  bright  light  to  be  conspicuously- 
displayed  in  the  night  time  on  the  front  and  rear  ends  of 
all  trains  while  in  motion.  There  was  contradictory  evi- 
dence for  the  defendants  as  to  the  rate  of  speed,  the  ring- 
ing of  the  bell  and  the  existence  of  a  headlight,  but  it  could 
not  be  taken  into  account  on  the  motion  to  direct  a  verdict. 
The  grounds  upon  which  it  is  contended  that  the  court 
erred  are,  that  Neice  was  conclusively  shown  by  the  evi- 
dence for  the  plaintiff  to  have  been  a  trespasser;  that  he 
had  not  brought  himself  into  any  such  relation  with  the 
defendants  that  they  owed  him  any  duty  except  to  refrain 
from  willfully  or  wantonly  injuring  him  after  having  as- 
certained that  he  was  in  a  perilous  position,  and  that  they 
violated  no  duty  owing  to  him  under  that  rule.  But  one 
conclusion  can  be  drawn  from  the  evidence  as  to  the  re- 
lation between  Neice  and  the  defendants,  and  it  must  nec- 
essarily be  that  he  intended  to  obtain  a  ride  to  Roodhouse, 
unlawfully  and  contrary  to  the  established  rules  of  the 
company,  by  means  of  a  train  designed  for  carrying  freight 
and  not  for  passengers.  Conductors  on  freight  trains  have 
no  authority  to  accept  passengers  for  carriage  in  the  ab- 
sence of  a  rule  or  practice  to  the  contrary,  (Cleveland,  Cin- 
cinnati, Chicago  atvd  St,  Louis  Railway  Co,  v.  Best,  169 
111.  301,)  and  there  was  not  only  no  such  rule  or  practice 
but  taking  passengers  on  freight  trains  was  forbidden,  and 
the  rule  was  necessarily  known  to  Neice,  who  had  been  in 
the  employ  of  the  company.  It  was  expressly  admitted  at 
the  close  of  the  evidence  of  the  plaintiff  that  he  was  not  a 
passenger,  and  the  amendments  to  the  various  counts  then 
made  changed  the  allegations  to  averments  that  he  went  on 
the  platform  for  the  purpose  of  obtaining  information  with 
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reference  to  passage,  and  to  take  passage,  to  Roodhouse. 
The  evidence  showed  that  the  information  he  was  seeking 
was  aix)ut  an  unlawful  passage,  and  the  passage  which  he 
hoped  to  take  was  contrary  to  the  rules  of  the  company. 
He  was  a  trespasser,  and  if  it  had  been  a  mere  question  of 
negligence  on  the  part  of  those  in  charge  of  the  BurKng- 
ton  train  there  could  have  been  no  recovery.  If  the  injury 
had  been  due  to  a  negligent  omission  of  duty,  it  was  in- 
cumbent on  the  plaintiff  to  prove  that  he  was  rightfully  on 
the  platform  at  the  time  he  was  struck,  and  she  failed  to 
make  such  proof.  There  was  no  relation  existing  between 
him  and  the  defendants  which  created  a  duty  or  obligation 
toward  him  as  a  passenger  or  one  intending  to  take  pas- 
sage or  transacting  any  other  lawful  business  on  the  depot 
grounds,  and  it  is  true  that  ordinarily  in  the  case  of  a  tres- 
passer the  obligation  of  care  to  avoid  injury  arises  at  the 
time  that  his  perilous  position  becomes  known  to  those 
in  charge  of  the  train.  (Illinois  Central  Railroad  Co.  v. 
O'Connor,  189  111.  559;  Illinois  Central  Railroad  Co,  v. 
Bicher,  202  id.  556;  Thompson  v.  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Co.  226  id.  542.)  Upon 
the  right  of  way  of  the  railroad  where  the  public  are  not 
invited  or  authorized  to  go  for  the  transaction  of  business 
with  the  railroad  company,  those  in  charge  of  the  train 
must  have  knowledge  both  of  the  presence  of  the  tres- 
passer and  of  his  dangerous  situation,  but  depot  grounds 
and  platforms  provided  by  the  railroad  company  for  the 
use  of  the  public  in  the  transaction  of  its  business,  where 
persons  have  a  right  to  be  for  legitimate  purposes  and 
where  they  may  reasonably  be  expected,  are  quite  different. 
If  they  are  there  for  a  legitimate  purpose  in  connection 
with  the  business  of  the  company  they  have  a  right  to  de- 
mand the  exercise  of  reasonable  care  for  their  safety.  If 
they  are  simply  idlers,  loiterers  or  trespassers  the  duty  of 
the  company  is  only  to  abstain  from  willfully  or  wantonly 
injuring  them.    But  the  duty  is  owing  to  an  indeterminate 
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part  of  the  public  generally,  and  if  there  is  a  disregard  of 
that  duty,  one  of  the  general  public  who  happens  to  be  in 
such  position  as  to  be  the  sufferer  from  the  violation  of 
the  duty  will  have  a  right  of  action  for  any  injmy  he  sus- 
tains. To  run  a  train  in  the  night  time  over  unlighted  sta- 
tion grounds  without  a  headlight,  and  without  any  warning 
by  bell  or  whistle,  along  a  platform  where  persons  may 
reasonably  be  expected  to  be,  is  evidence  tending  to  prove 
a  wanton  and  reckless  disregard  of  the  safety  of  such  per- 
sons. In  such  a  case  it  is  not  necessary  that  there  should 
be  specific  knowledge  of  an  individual  on  the  track  or  plat- 
form or  specific  ill-will  toward  or  an  intention  to  injure  an 
individual.  In  Bast  St.  Louis  Connecting  Railway  Co,  v. 
O'Hara,  150  111.  580,  it  was  considered  unnecessary,  in  or- 
der to  raise  an  inference  of  wanton  and  willful  negligence, 
that  there  should  be  ill-will  directed  specifically  to  plain- 
tiff or  to  have  known  that  he  was  in  such  a  position  as 
likely  to  be  injured,  where  the  servants  of  the  company 
w-ere  running  its  engine  in  the  dark  without  a  headlight  or 
a  bell  ringing,  and  at  a  high  and  dangerous  speed,  where 
persons  were  likely  to  be  passing.  In  Wabash  Railroad  Co. 
V.  Jones,  163  111.  167,  it  was  said:  "The  fact  of  general 
use  by  the  public  of  a  track,  so  as  to  create  a  probability  of 
their  presence,  might  make  an  act  which  would  otherwise 
be  merely  negligent  so  reckless  as  to  indicate  a  disregard 
for  life  or  a  general  disposition  to  do  injury."  Consider- 
ing alone  the  evidence  offered  by  the  plaintiff,  it  would  jus- 
tify an  inference  of  such  a  reckless  disregard  of  the  safety 
of  persons  who  might  be  on  the  cross-walk  and  platform 
at  the  depot  as  would  amount  to  wanton  and  willful  con- 
duct, and  on  that  ground  the  court  did  not  err  in  submit- 
ting the  issue  to  the  jury. 

There  were  some  erroneous  rulings  by  the  court  in  the 
course  of  the  trial.  The  plaintiff  was  permitted  to  testify 
to  a  conversation  with  her  husband  when  he  left  her  in  the 
evening,  in  which  he  said  that  he  was  going  to  Roodhouse 
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to  take  a  position  which  had  been  given  him;  that  he  was 
going  to  take  the  train  from  Venice,  and  that  she  should 
come  to  Roodhouse  on  the  following  Thursday.  The  ob- 
jection was  specifically  made  that  she  was  not  competent  to 
testify  to  any  conversation  with  her  husband  during  the  ex- 
istence of  the  marriage  relation,  and  the  court  erred  in  the 
ruling.  Section  5  of  the  act  in  regard  to  evidence  and 
depositions  in  civil  cases  only  permits  a  husband  or  wife 
to  testify  to  any  admission  or  conversation  of  the  other  in 
suits  between  such  husband  and  wife.  {Goelz  v.  Goels,  157 
111.  33;  Geer  v.  Goudy,  174  id.  514;  Sloan  v.  Sloan,  184 
id-  579;  Wickes  V.  Walden,  228  id.  56.)  The  fact  that 
Neice  intended  to  take  the  train  for  Roodhouse  if  permit- 
ted to  do  so  was  otherwise  proved,  and  the  fact  that  he 
was  inquiring  whether  the  train  would  stop  and  who  the 
conductor  was,  and  that  he  wanted  to  go  on  that  train,  was 
proved  by  the  defendants.  The  fact  was  not  in  dispute  and 
the  ruling  did  no  harm. 

There  was  a  track  of  the  Wabash  Railroad  Company 
about  seventy-five  feet  east  of  the  three  tracks  above  de- 
scribed, and  between  the  Wabash  and  the  Big  Four  tracks 
there  was  a  foot  bridge,  with  railings  extending  within  a 
few  feet  of  the  eastern  rail  of  the  Big  Four  track.  There 
was  a  sign  on  the  bridge,  "Not  a  Public  Way. — Danger- 
ous." The  plaintiff  was  permitted  to  prove  that  some  peo- 
ple living  on  Weber  street,  east  of  the  depot,  were  in  the 
habit,  during  the  day,  of  taking  a  short  cut  over  this  bridge 
and  across  the  depot  grounds,  and  this  evidence  was  im- 
properly admitted.  The  Alton  train  was  going  north  over 
the  crossing,  so  that  people  could  not  have  been  crossing 
even  in  defiance  of  the  notice,  and  there  was  no  such  use 
of  the  way  as  would  justify  an  inference  of  a  wanton  dis- 
regard of  the  safety  of  individuals  who  might  be  taking 
that  way  across  the  tracks,  but  we  do  not  think  that  there 
was  any  such  prejudicial  effect  as  would  justify  reversing 
the  judgment. 
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Error  is  assigned  on  the  giving  of  five  instructions 
at  the  instance  of  the  plaintiff,  each  of  which  contained 
a  hypothesis  of  fact  applicable  only  to  particular  counts  of 
the  declaration  and  directed  the  jury  to  find  the  defendants 
guilty  if  the 'evidence  established  the  facts  stated.  The  ob- 
jection  is  that  these  instructions  authorized  a  finding  of 
guilty  on  all  of  the  counts  although  applicable  only  to  par- 
ticular counts.  Each  instruction  stated  facts  which  would 
require  in  the  law  a  verdict  of  guilty,  and  there  was  no 
direction  to  find  the  defendant  guilty  on  counts  alleging 
other  or  different  facts.  The  instructions  were  not  errone- 
ous. As  to  one  of  them  it  is  said  that  it  omitted  the  ele- 
ments of  contributory  negligence  and  due  care  by  Neice, 
but  it  required  a  finding,  from  a  preponderance  of  the  evi- 
dence, that  the  engine  was  driven  in  wanton  disregfard  of 
human  life,  and  the  question  of  contributory  negligence  or 
care  of  Neice  was  not  involved. 

Complaint  is  also  made  that  the  court  refused  six  in- 
structions which  the  defendants  asked  to  have  givtn  to  the 
jury.  They  either  directed  a  verdict  of  not  guilty  or  ad- 
vised the  jury  that  the  plaintiff  could  not  recover  if  the 
jury  believed  in  the  existence  of  certain  facts  which  would 
make  Neice  a  trespasser.  The  court  did  not  err  in  refus- 
ing to  give  these  instructions,  because  the  fact  of  Neice 
l^eing  a  trespasser,  as  he  undoubtedly  was,  would  not  pre- 
clude a  recovery  if  those  in  charge  of  the  Burlington  train 
were  guilty  of  willful  and  wanton  conduct  which  caused 
his  death.  There  was  evidence  for  the  plaintiff  tending  to 
prove  such  conduct,  and  the  instnictions  omitted  a  neces- 
sary qualification. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Benton  Revnoi^ds,  Appellant,  vs.  Anna  Wetzler, 

Appellee. 

Opinion  Med  June  21,  igi2. 

1.  Specific  performance — oral  testimony  as  to  contract  must 
be  clear  and  explicit.  A  court  of  equity  will  not  decree  the  specific 
performance  of  a  contract  which  depends  upon  oral  testimony  for 
its  existence  unless  the  proof  is  clear  and  explicit  that  such  con- 
tract was  made,  and  the  contract  itself  must  be  certain  and  all  of 
its  terms  be  clearly  proven. 

2.  Same — when  Statute  of  Frauds  is  a  defense.  In  the  absence 
of  .any  question  of  estoppel  the  Statute  of  Frauds  is  a  good  defense 
to  a  suit  to  specifically  enforce  a  contract  made  by  an  agent  to 
sell  land,  where  the  agent  had  no  written  authority  to  make  it. 

3.  Same — when  party  cannot  invoke  the  doctrine  of  estoppel. 
Where  a  contract,  made  by  an  agent,  to  sell  land  is  repudiated  by 
the  owner  before  the  proposed  purchaser  has  changed  his  position 
in  any  way  to  his  detriment,  the  latter  is  not  in  a  position  to 
claim  that  the  owner  is  estopped,  by  reason  of  something  occur- 
ring after  the  contract  had  been  repudiated,  to  raise  the  defense 
of  the  Statute  of  Frauds  upon  the  ground  that  the  agent  had  no 
written  authority  to  make  the  contract. 

Appeai.  from  the  Circuit  Court  of  Rock  Island  county; 
the  Hon.  Wii^uam  H.  Gest,  Judge,  presiding. 

WiLUAM  C.  AixEN,  and  Robert  R.  Reynolds,  for  ap- 
pellant. 

Searle  &  Marshall,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Benton  Reynolds,  appellant,  filed  a  bill  in  the  circuit 
court  of  Rock  Island  county  against  Anna  Wetzler  for  the 
specific  performance  of  a  contract  for  the  sale  of  a  fami 
located  in  Rock  Island  county.  The  contract  sought  to  be 
enforced  is  alleged  to  have  been  entered  into  between  the 
parties  by  correspondence  and  telegraph.  Upon  a  hearing 
in   the  circuit  court  the  bill  was  dismissed   for  want  of 
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equity,  and  the  complainant  below  has  removed  the  record 
to  this  court  for  review  by  appeal. 

In  October,  1909,  appellee  was  the  owner  of  a  farm  of 
two  hundred  acres  in  Rock  Island  county.  She  resided  in 
Peoria.  About  the  5th  of  October  she  went  to  Colorado 
and  was  absent  from  the  State  until  the  end  of  the  month. 
Before  going  to  Colorado  she  told  her  brother,  Samuel 
Schumacher,  and  her  son,  Samuel,  that  she  had  decided  to 
sell  the  Rock  Island  farm  and  asked  them  to  try  to  find  a 
buyer  at  $80  per  acre.  Appellant  claims  to  have  made  a 
contract  in  writing  with  Schumacher  for  the  purchase  of 
the  farm.  To  this  claim  the  appellee  sets  up  two  defenses : 
First,  that  Schumacher  had  no  authority  in  writing  to  sell 
the  farm ;  and  second,  he  made  no  contract  in  writing  with 
appellant  for  the  sale.  If  either  of  these  defenses  is  sus- 
tained it  follows  that  the  decree  below  is  right  and  must 
be  affirmed. 

Assuming,  for  the  sake  of  argument,  that  Schumacher 
was  duly  authorized  to  enter  into  a  binding  contract  for 
the  sale  of  the  farm  of  appellee,  the  burden  of  proving  the 
making  of  such  contract,  by  evidence  that  is  clear  and  con- 
vincing, rests  upon  appellant.  Appellant  claims  that  an  un- 
conditional offer  to  sell  him  the  farm  at  $80  per  acre  was 
submitted  to  him  by  Schumacher  in  a  letter  dated  October 
14,  1909,  and  which  was  accepted  by  appellant  by  a  tele- 
gram on  October  16.  The  letter  supposed  to  contain  the 
proposition  w-as  not  offered  in  evidence.  An  attempt  to 
account  for  its  loss  Was  made  and  secondary  proof  of  its 
contents  submitted.  This  proof  consisted  of  the  statements 
of  appellant  and  his  agent,  William  Peppers,  corroborated 
by  an  envelope  addressed  to  the  appellant  by  Schumacher 
which  w-as  stamped  October  14  on  the  face  and  October  15 
on  the  back,  indicating  that  the  letter  had  been  posted  on 
the  14th  of  October  and  received  at  the  place  of  delivery 
on  the  15th.  Appellant,  in  attempting  to  give  the  contents 
of  this  letter,  said  that  he  thought  he  remembered  the  sub- 
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stance  of  the  contents  or  some  of  it.  He  was  asked  to 
state  the  contents  of  the  letter,  and  answered:  "Well,  it 
was  this  way:  he  understood  me  to  make  a  cash  offer  of 
$80  per  acre. 

Q.  "Who  understood  you? 

A.  "Mr.  Schumacher. 

Q.  "Was  the  letter  written  or  addressed  to  any  par- 
ticular person? 

A.  "That  was  the  price,  $80  per  acre,  if  I  would  make 
it  a  cash  deal.  I  could  have  the  farm  by  making  a  de- 
posit,— I  believe  that  was  in  the  letter,  too, — of  $500  in 
the  Muscatine  bank.  That  was  about  the  substance  of  the 
letter. 

Q.  "If  you  can  recall  anything  further  contained  in  the 
letter  referred  to,  please  so  state, — something  about  the 
money  that  was  to  be  paid  March  i. 

A.  "There  was  to  be  paid  $500  down,  the  balance  on 
March  i.  I  cannot  recall  anything  further  at  the  present 
time.    No,  I  think  I  have  stated  it  all." 

Peppers  testifies  that  appellant  gave  the  letter  referred 
to,  to  him,  and  that  he  read  it;  that  the  letter  had  been 
lost  in  some  way  but  the  envelope  was  preserved.  When 
asked  as  to  the  contents  of  the  lost  letter  he  said  he  thought 
he  remembered  it  in  substance,  and  when  asked  to  state  the 
contents  said:  "The  letter  read  like  this:  That  he  could 
have  his  sister's  farm  at  $80  per  acre,  with  $500  deposited 
at  the  f)resent  time  and  the  balance  paid  on  March  i,  1910. 

Q.  "Just  state  the  way  the  letter  read,  as  near  as  you 
can,  with  reference  to  the  $500. 

A.  "To  deposit  in  some  bank. 

Q.  "Where,  if  you  remember? 

A.  "I  think  it  said  in  Muscatine.  The  letter  was  di- 
rected to  Benton  Reynolds  and  was  written  by  Mr.  Schu- 
macher. I  don't  know  where  it  was  mailed.  I  saw  the 
letter  October  16." 

95  4—8  9 
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Upon  cross-examination  Peppers  was  asked  whether  he 
could  remember  the  language  of  the  letter,  and  he  said 
that  he  did  not  know  that  he  could  tell,  as  it  had  been  so 
long  ago, — over  two  years.  He  was  then  asked  whether  he 
had  any  memory  of  the  substance  of  that  letter,  and  he 
said,  "I  could  not  swear  to  it  just  what  was  in  that  letter." 
He  was  asked  whether  it  had  gone  from  memory,  and  he 
said :  "To  a  certain  extent ;  I  could  not  tell  you  what  was 
in  that  letter;  I  mean  that  I  don't  remember  just  what  was 
in  the  letter." 

This  was  all  the  evidence  introduced  by  appellant  tend- 
ing to  prove  the  contents  of  the  lost  letter.  Schumacher 
testified  that  he  never  wrote  appellant  but  one  letter  in  re- 
gard to  this  farm.  That  letter  is  in  the  record  and  was 
dated  at  Eureka,  Illinois,  October  12,  1909.  The  letter, 
omitting  the  address  and  signature,  is  as  follows : 

"I  received  a  letter  from  Miss  Kate  Wetzler  stating 
that  you  send  her  a  message  in  regard  of  that  farm.  I 
expect  she  told  you  that  her  mother  will  not  be  home  for 
a  few  weeks,  so  she  asked  me  to  write  to  you  about  the 
price.  Her  mother  told  me  before  she  left  not  to  sell  the 
farm  for  less  than  $80  per  acre  and  most  of  it  cash  down. 
I  would  of  wrote  to  you  before  this,  but  Sam  Wetzler  told 
me  that  you  had  given  up  to  buy  the  place,  although  I  am 
glad  to  see  you  come  in,  for  there  are  several  men  after  the 
farm  now.    Hoping  to  hear  from  you  again,  yours  truly." 

This  letter  was  offered  in  evidence  but  no  envelope  cor- 
responding with  the  date  thereof  was  introduced.  Schu- 
macher testifies  that  the  above  is  the  only  letter  that  he 
ever  wrote  to  Reynolds  in  regard  to  this  transaction.  He 
admits  that  the  envelope  stamped  October  14  is  in  his 
handwriting,  but  says  he  must  have  made  a  mistake  in  dat- 
ing the  letter  or  else  held  it  after  it  was  written  and  did 
not  mail  it  until  the  14th.  Subsequent  correspondence  be- 
tween Schumacher  and  Peppers  makes  no  reference  to  a 
letter  dated  on  the  14th.    The  evidence  as  to  the  existence 
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of  the  letter  supposed  to  have  been  written  on  the  14th  is 
very  unsatisfactory.  Taking  all  of  the  evidence  bearing 
upon  the  question  into  consideration,  it  leaves  a  grave 
doubt  as  to  the  existence  of  any  letter  other  than  that 
dated  October  12.  If  another  letter  was  written  the  proof 
of  its  contents  is  not  at  all  clear  and  satisfactory.  Appel- 
lant's entire  case  depends  upon  the  contents  of  the  letter 
supposed  to  have  been  written  on  the  14th  of  October. 
The  law  is  well  settled  that  a  court  of  equity  will  not  de- 
cree the  specific  performance  of  a  contract,  the  existence  of 
which  depends  upon  parol  testimony,  unless  the  proof  is 
clear  and  conclusive  of  its  existence  and  terms.  In  such 
case  the  evidence  must  be  clear  and  explicit,  leaving  no 
room  for  reasonable  doubt,  and  the  contract  must  be  cer- 
tain and  all  of  its  terms  clearly  proven.  (Wallace  v.  Rap- 
pleye,  103  111.  229;  Folsom  v.  Harr,  218  id.  369;  Chicago 
and  Eastern  Illinois  Railroad  Co,  v.  Chipps,  226  id.  584; 
White  v.  White,  241  id.  551.)  The  evidence  in  this  case 
as  to  the  existence  of  a  contract  is  not  of  tliat  clear  and 
convincing  character  required  by  the  rule  of  law  estab- 
lished in  the  foregoing  authorities. 

The  Statute  of  Frauds  was  interposed  as  a  defense. 
The  proof  of  Schumacher's  authority  to  make  a  binding 
contract  of  sale  was  not  in  writing,  as  required  by  the 
statute.  Appellant's  case  fails,  therefore,  for  this  reason. 
Appellant  seeks  to  avoid  this  defense  by  invoking  an  estop- 
pel against  appellee.  The  alleged  estoppel  is  based  upon  a 
letter  written  by  the  appellee  in  which  she  said  that  Schu- 
macher was  the  man  to  sell  the  farm.  Appellant  claims 
that  after  he  saw  this  letter  he  sold  eighty  acres  of  land  to 
raise  the  money  to  pay  for  the  land  in  question  and  for 
that  reason  he  has  been  misled  to  his  injury,  and  that  it 
would  be  a  fraud  upon  him  to  pennit  the  appellee  to  insist 
upon  the  Statute  of  Frauds.  In  answer  to  this  it  may  be 
replied  that  appellant  did  not  sell  his  eighty  acres  of  land, 
or  otherwise  change  his  position  to  his  detriment,  until  long 
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after  his  alleged  contract  with  Schumacher  had  been  re- 
pudiated by  appellee  and  the  land  in  question  sold  to  an- 
other party.  He  is  in  no  position  to  invoke  the  doctrine 
of  estoppel. 

The  decree  dismissing  the  bill  for  want  of  equity  is 

affirmed.  n  />:       ^ 

Decree  amrmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  George  C.  Simonds,  Plaintiff  in  Error. 

Opinion  Hied  June  21,  1^12. 

Bonds — bondsmen  of  State  Auditor  and  State  Treasurer  are 
liable  for  registered  bond  fund  appropriated  by  them.  The  State 
Treasurer  and  the  Auditor  of  Public  Accounts  had  no  right  to  re- 
ceive from  the  State  treasury,  in  addition  to  their  salary,  clerk 
hire  and  other  expenses  fixed  by  law  and  appropriated  by  the  leg- 
islature, any  part  of  the  amount  collected  by  the  State  as  costs 
of  collecting  and  disbursing  the  registered  bond  fund,  and  their 
bondsmen  are  liable  for  the  amount  of  said  fund  appropriated  by 
them  to  their  own  use.  {Whittemore  v.  People,  227  111.  453,  and 
People  V.  Whittemore,  253  id.  378,  adhered  to.) 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee 
county;  the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

This  was  an  action  of  debt  commenced  by  the  Attorney 
General,  in  the  name  of  the  People,  upon  the  official  bond 
of  Charles  P.  Swigert,  who  was  Auditor  of  Public  Ac- 
counts of  this  State  for  the  years  1881,  1882,  1883  and 
1884,  to  recover  the  amount  of  two  warrants  issued  by 
Swigert,  as  Auditor,  to  himself,  one  bearing  date  Septem- 
ber 30,  1882,  for  $10,302.90,  and  the  other  bearing  date 
September  30,  1884,  for  $10,909.03,  against  a  fund  then 
in  the  State  treasury  and  known  as  the  **local  or  registered 
bond  fund,"  and  which  warrants  were  countersigned  by  the 
State  Treasurer  and  paid  by  him  out  of  said  fund  to  Swi- 
gert without  any  appropriation  having  been  made  for  their 
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payment  by  any  act  of  the  legislature,  and  which  sums  so 
paid  were  in  excess  of  the  salary  of  the  said  Auditor  and 
of  the  amount  appropriated  for  the  expenses  of  his  oflfice. 
Charles  P.  Swigert,  the  principal,  and  John  G.  Knecht  and 
Warren  R.  Hickox,  two  of  his  sureties,  were  dead  at  the 
time  suit  was  commenced,  and  the  only  person  served  with 
process  was  George  C.  Simonds,  who  was  the  sole  surviv- 
ing obligor.  He  demurred  to  the  declaration,  and  upon  the 
demurrer  being  overruled  he  filed  the  general  issue  (which 
was  subsequently  withdrawn)  and  four  special  pleas.  To 
the  special  pleas  a  demurrer  was  sustained,  and  he  having 
stood  by  his  pleas,  a  judgment  for  damages  in  the  sum  of 
$24,747.23  was  rendered  against  him,  and  he  has  sued  out 
this  writ  of  error  from  this  court  to  review  said  judgment 
on  the  ground  the  part  of  section  5  of  chapter  113  of  the 
Revised  Statutes  under  and  by  virtue  of  which  the  money 
sued  for  was  levied  and  collected  is  unconstitutional. 

W.  R.  Hunter,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  (John  SmalIv,  and 
B.  F.  Lincoln,  of  counsel,)  for  the  People. 

Per  Curiam  :  The  right  of  the  State  Treasurer  and 
Auditor  of  Public  Accoimts  to  receive  out  of  the  State 
treasury,  in  addition  to  their  salaries,  clerk  hire  and  other 
expenses  fixed  by  law  and  appropriated-  by  the  legislature, 
the  amount,  in  whole  or  in  part,  collected  by  the  State  as 
costs  for  collecting  and  disbursing  the  registration  bond 
fund,  was  in  controversy  for  many  years  in  this  State,  but 
that  question  has  finally  been  settled  and  determined  ad- 
versely to  the  right  of  the  State  Treasurer  and  Auditor  of 
Public  Accounts  to  receive  said  fund,  or  any  part  thereof, 
by  the  decision  of  this  court  in  two  well-considered  cases, 
{Whittemore  v.  People,  227  111.  453,  and  People  v.  Whit- 
temore,  253  id.  378,)  and  the  judgment  of  the  trial  court 
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being  in  accord  with  the  decisions  of  this  court  in  those 
cases  upon  that  question,  the  judgment  of  that  court  must 
be  affirmed  unless  this  court  is  ready  to  overrule  its  former 
decisions,  which  we  are  not  disposed  to  do.  While  the  in- 
genuity of  counsel  has  upon  this  record  presented  the  ques- 
tion of  the  right  of  said  public  officials  to  retain  the  wholf  j 
or  a  part  of  the  said  fund  as  compensation,  in  addition  to 
their  compensation  fixed  by  law,  from  a  different  standpoint 
from  what  that  question  was  presented  when  the  former 
cases  involving  the  same  question  were  under  consideration, 
we  have  discovered  nothing  new  in  the  argument  of  coun- 
sel or  anything  therein  which  discloses  the  unsoundness  of 
our  former  decisions  or  which  should  cause  us  to  modify 
or  limit  the  effect  of  the  opinions  filed  in  those  cases. 
While  every  phase  of  plaintiff  in  error's  argument  made  in 
this  case  may  not  have  been  specifically  answered  in  the 
opinions  filed  in  those  cases,  it  will  be  found  on  an  analysis 
of  those  opinions  that  they  cannot  stand  and  any  one  ot 
plaintiff  in  error's  arguments  be  held  to  be  sound.  It  is 
therefore  obvious  that  every  question  raised  upon  this  rec- 
ord was  disposed  of  in  those  cases.  We  are  therefore  of 
the  opinion  that  the  plaintiff  in  error  is  foreclosed  by  the 
opinions  filed  in  those  cases,  and  as  w^e  are  not  disposed 
to  recede  from  the  position  there  taken, — ^that  is,  that  the 
bondsmen  of  a  State  Treasurer  or  Auditor  of  Public  Ac- 
counts who  has  appropriated  any  part  of  said  fund  to  his 
own  use  must  respond  to  the  State  for  the  misappropria- 
tion of  said  fund  by  their  principal, — it  would  serve  no  use- 
ful purpose  to  re-state  the  reasons  which  heretofore  forced 
us  to  the  conclusion  at  which  the  court  arrived  in  the  two 
Whittemore  cases. 

For  the  reason  stated  the  judgment  of  the  circuit  court 

will  be  affirmed.  Judgment  affirmed. 
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W11.1.IAM  O.  Martin,  Plaintiff  in  Error,  vs,  Sarah  A. 
Beatty  et  al.  Defendants  in  Error. 

Opinion  filed  June  21,  1^12. 

1.  Wii*i,s — when  the  issue  of  undue  influence  is  properly  taken 
from  the  jury.  The  issue  of  undue  influence  in  a  will  contest 
case  is  properly  taken  front  the  jury  where  the  evidence  shows 
that  the  testator  came  alone  to  the  scrivener  and  directed  the 
drawing  of  the  will,  and  that  no  one  was  present  at  its  execution 
except  the  testator,  the  scrivener  and  the  attesting  witnesses,  who 
were  disinterested  persons. 

2.  Same — issue  must  he  fairly  presented  where  evidence  is  in 
irreconcilable  conflict.  Where  the  evidence  upon  the  question  of 
the  testator's  mental  capacity  is  in  irreconcilable  conflict  it  is  im- 
portant that  the  trial  should  be  so  conducted  that  such  issue  shall 
be  fairly  presented  to  the  jury. 

3.  Same — when  it  is  error  to  refuse  to  admit  testimony  that  the 
testator's  near  relatives  zvere  insane.  In  a  will  contest  case,  if 
there  is  testimony  tending  to  show  that  the  testator  was  lacking 
in  mental  capacity,  it  is  reversible  error  to  refuse  to  permit  wit- 
nesses to  be  asked  whether  two  sisters  and  a  nephew  of  the  tes- 
tator had  not  been  insane. 

4.  Same — whether  a  non-expert  is  qualified  to  give  opinion  on 
the  testator's  mental  condition  is  for  the  court.  Whether  a  non- 
expert witness  has  sufficient  knowledge  of  the  testator  to  express 
an  opinion  as  to  his  mental  condition  is  a  question  to  be  deter- 
mined by  the  court,  but  there  can  be  no  fixed  rule  laid  down  de- 
claring the  extent  of  acquaintance  or  opportunities  for  observation 
which  will  qualify  a  witness  to  express  such  an  opinion. 

5.  Same — opinion  of  non^expert  witness  is  to  be  taken  by  the 
jury  for  what  it  is  worth.  A  non-expert  witness  in  a  will  contest 
case  may,  if  qualified  to  testify,  state  facts  and  circumstances  from  . 
which  the  jury  may  form  an  opinion  as  to  the  testator's  mental 
condition,  and  he  may  then  give  his  own  conclusion  in  the  form  of 
an  opinion,  which  is  to  be  taken  by  the  jury  for  what  it  is  worth. 

6.  Same — declarations  of  testator  in  conflict  with  will  are  not 
admissible.  Declarations  by  the  testator  to  the  effect  that  he  in- 
tended to  make  a  disposition  of  his  property  in  a  manner  different 
from  that  made  by  the  will  are  not  admissible. 

7.  Same — when  instructions  as  to  degree  of  mental  power  nec- 
essary to  make  a  will  are  not  incorrect.  Instructions  in  a  will 
contest  case  which  state  that  the  testator  was  of  sound  mind  and 
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memory,  within  the  meaning  of  the  law,  if  he  had  sufficient  mind 
and  memory  "to  know  and  understand  what  disposition  he  was 
making  of  his  property"  when  he  executed  the  will,  are  not  incor- 
rect because  they  do  not  require  him  to  understand  the  extent  of 
his  property  devised  and  the  nature  of  the  claims  of  others  on  him. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Cowstin  D.  Myers,  Judge,  presiding. 

DeMange,  Gillespie  &  DeMange,  and  LesuE  J. 
Owen,  for  plaintiff  in  error. 

WeivTy,  Sterling  &  Whitmore,  and  Earl  D.  Riddlk, 
for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  filed  a  bill  in  the  circuit  court  of  Mc- 
Lean county  to  set  aside  the  last  will  and  testament  of  his 
uncle,  James  H.  Martin,  who  died  at  Leroy,  in  said  county, 
August  I,  19 1 o.  The  bill  charged  that  the  testator  was  of 
unsound  mind  and  was  unduly  influenced  in  the  execution 
of  the  will.  The  court  instructed  the  jury  that  there  was 
no  evidence  of  undue  influence.  The  jury  found  that  said 
writing  was  the  last  will  and  testament  of  James  H.  Mar- 
tin, and  a  decree  was  entered  in  accordance  with  such  find- 
ing. To  review  that  decree  this  writ  of  error  has  been 
sued  out. 

The  deceased  was  a  bachelor,  and  left  him  siu^iving  as 
his  only  heirs-at-law,  Willett  L.  Martin,  a  brother;  two 
sisters,  Martha  J.  Arrowsmith  and  Sarah  A.  Beatty ;  three 
nephews  and  a  niece,  William  O.,  Edward  and  Roy  E.  Mar- 
tin and  Mary  Leta  Caven,  children  of  a  deceased  brother; 
and  a  niece,  Mary  Corthon,  daughter  of  a  deceased  sister. 
The  testator  inherited  168  acres  of  valuable  land  in  Mc- 
Lean county  and  had  purchased  88  acres  additional.  He 
also  left  between  $12,000  and  $15,000  in  personal  property. 
The  will  was  drawn  in  1903.     To  his  niece  Mary  Cor- 


Jifl6,  Ml]  Martin  v.  Beatty.  617 

thon  he  left  $5CX),  and  to  his  nephews  William,  Edward 
and  Roy  and  his  niece  Mary  Leta  Caven  he  left  $ioo  each, 
the  residue  being  divided  equally  among  his  two  sisters  and 
his  brother.  Some  years  before  his  death  he  had  made  an 
agreement  with  the  son  of  one  of  his  sisters,  by  which,  in 
consideration  of  receiving  his  board,  care  and  nursing  for 
life,  he  was  to  give  $800  annually  and  at  his  death  certain 
town  lots. 

The  will  was  drawn  at  the  office  of  C.  A.  Barley,  a  real 
estate  and  insurance  agent  who  had  for  years  done  busi- 
ness for  the  testator  in  procuring  loans,  drawing  leases,  etc. 
None  of  the  legatees  in  the  will  were  present,  or,  so  far 
as  the  record  shows,  had  anything  to  do  with  suggesting 
its  terms.  It  was  witnessed  by  Barley  and  Arthur  J.  Kee- 
nan,  president  of  a  bank  in  Leroy,  who  was  called  in  for 
that  purpose  after  it  was  drawn,  only  the  testator  and  the 
two  witnesses  being  present  at  the  time  the  will  was  exe- 
cuted. Barley  testified  that  the  testator  gave  directions  as 
to  the  disposition  of  his  property  without  any  suggestions 
from  anyone.  The  undue  influence  which  will  avoid  a  will 
must  be  directly  connected  with  the  execution  of  that  in- 
strument and  be  operating  when  it  is  made.  (Larabee  v. 
Larabee,  240  111.  576;  Wlckes  v.  Walden,  228  id.  56;  Snell 
v.  Weldon,  239  id.  279.)  There  is  not  the  slightest  evi- 
dence in  this  record  to  indicate  any  undue  influence  in  the 
execution  of  this  will.  The  court  therefore  rightly  in- 
structed the  jury  not  to  consider  that  question. 

As  is  usual  in  cases  of  this  character,  the  evidence  as 
to  the  testator's  mental  capacity  was  conflicting.  About 
seventy-five  witnesses  testified  on  that  issue, — some  forty- 
seven  for  the  defendants  in  error  and  something  over  half 
that  many  for  plaintiff  in  error.  A  number  of  these  wit- 
nesses did  not  attempt  to  testify  as  to  the  testator's  mental 
condition  at  or  about  the  time  the  will  was  made.  The 
testimony  shows,  beyond  controversy,  that  Martin  had  car- 
ried on  his  farm  and  had  loaned  and  collected  money  and 
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transacted  other  business  for  many  years  before  he  made 
his  will  but  that  he  had  grown  physically  weaker  with  ad- 
vancing years;  that  he  had  what  some  of  the  witnesses 
called  palsy  or  shaking  palsy.  Some  of  the  witnesses  said 
this  physical  weakness  began  before  he  made  the  will,  and 
others  did  not  notice  it  until  after  the  date.  Some  testified 
that  they  had  met  him  on  the  street  and  though  they  had 
known  him  for  years  he  would  not  respond  when  spoken 
to;  that  he  had  a  vacant  stare  or  blank  expression  on  his 
face.  Several  also  testified  that  they  had  known  of  his  fall- 
ing down  and  requiring  assistance  to  regain  his  feet;  that 
he  would  stand  with  his  mouth  open.  One  or  two  witnesses 
testified  he  had  been  lost  on  the  street  and  had  to  be  di- 
rected to  his  home  in  Leroy.  As  the  case  must  be  reversed 
for  errors  of  law  we  do  not  deem  it  proper  to  discuss  the 
weight  of  the  evidence,  except  to  say  that  it  was  so  irrec- 
oncilably conflicting  in  its  character  upon  the  mental  ca- 
pacity of  the  testator  that  it  was  important  the  trial  be  so 
conducted  that  that  issue  should  be  fairly  presented  to  the 
jury.    Craig  v.  Southard,  148  111.  37. 

Several  witnesses  were  asked  if  two  brothers,  two  sis- 
ters and  a  nephew  of  the  testator  had  not  been  insane.  The 
court  refused  to  admit  this  testimony *^  We  held  in  Dillmmt 
V.  McDanel,  222  111.  276,  that  if  there  is  evidence  tending 
to  show  mental  unsoundness,  it  is  competent  to  show  the 
insanity  of  a  testator's  collateral  blood  relations  no  further 
removed  than  uncles  and  aunts  without  making  proof  that 
it  was  hereditary  in  character,  citing  many  authorities  in 
support  of  this  conclusion.  Much  of  the  testimony  on 
behalf  of  the  plaintiff  in  error  tended  to  show  mental  un- 
soundness of  the  testator.  ^The  evidence  in  question  came 
squarely  within  the  rule  laid  down  by  this  court  in  the  case 
just  cited.  (See,  also,  to  the  same  effect,  Underiiill  on 
Wills,  sec.  103;  22  Cyc.  11 17.)  It  must  be  assumed,  for 
the  purpose  of  this  ruling,  that  two  brothers,  two  sisters 
and  a  nephew  of  the  testator  had  been  insane.     What  in- 
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fluence  this  testimony,  if  admitted,  would  have  had  on  the 
jury  cannot  be  told.  In  view  of  the  other  testimony  in  the 
record  it  might  have  been  a  deciding  factor.  The  court 
committed  reversible  error  in  not  admitting  this  evidence. 

Plaintiff  in  error  contends  that  the  court  erred  in  ex- 
cluding the  opinion  evidence  of  certain  witnesses  as  to  the 
testator  s  mental   condition.     Whether  a  non-expert  wit- 
ness has  sufficient  knowledge  of  another  to  express  an  opin- 
ion on  his  mental  condition  is  to  be  determined  by  the 
court.     A  witness  who  is  not  an  expert  may  detail  facts 
and  circumstances  from  which  the  jury  may  form  an  opin- 
ion and  then  give  his  own  conclusion  in  the  form  of  an 
opinion.      {Graham  v.   Deuterman,  244  111.    124.)     This 
opinion  is  to  be  taken  by  the  jury  for  what  it  is  worth. 
(Snell  V.  Weld  oil,  sttpra.)     From  the  nature  of  things  no 
rule  can  be  laid  down  declaring  the  extent  of  the  acquaint- 
ance or  the  opportunities  necessary  to  enable  an  observer 
to  be  a  witness.     "There  are  cases  of  insanity  open  to  the 
slightest  scrutiny  while  others  defy  the  keenest  search,  but 
no  testimony  can  be  of  any  real  value  unless  it  appears 
that  the  witness  had  adequate  means  and  opportunities  for 
forming  such  conclusion."     (Beatibien  v.  Cicotte,  12  Mich. 
459;  Ring  v.  Lawless,  190  111.  520;  Jones  on  Evidence, — 
2d  ed. — sec.  364;   Page  on  Wills,  sec.  390.)     While,  under 
the  rules  for  the  admission  of  this  class  of  evidence,  the 
trial  judge  may  have  too  greatly  restricted  the  examination 
of  certain  witnesses  as  to  the  testator's  mental  capacity,  we 
are  not  disposed  to  hold  that  he  committed  reversible  error 
in  this  regard. 

Haintiff  in  error  further  contends  that  he  should  have 
been  permitted  to  show  that  the  testator  had  told  certain 
witnesses  that  he  intended  to  give  his  property  "equally  to 
all  my  relatives."  The  only  effect  of  that  testimony  would 
be  to  show  an  intention  to  distribute  the  property  in  a 
different  manner  from  that  provided  in  the  will,  and  for 
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that  purpose  it  was  not  admissible.  Waters  v.  Waters, 
222  111.  26. 

It  is  further  insisted  by  plaintiff  in  error  that  the  court 
improperly  gave  several  instructions  for  defendants  in  er- 
ror which  in  substance  stated  that  if  the  testator  had  suf- 
ficient mind  and  memory  "to  know  and  understand  what 
disposition  he  was  making  of  his  property"  when  he  exe- 
cuted the  will,  then  he  was  of  sound  mind  and  memory 
within  the  meaning  of  the  law.  It  is  complained  that  these 
instructions  leave  out  the  element  that  the  testator  must 
have  the  capacity  "to  understand  the  extent  of  his  property 
devised  and  the  nature  of  the  claims  of  others  upon  him.'' 
Redfield,  in  his  work  on  Wills,  (vol.  i,  4th  ed.  p.  124,) 
gives  as  the  legal  meaning  of  "sound  mind  and  memory'' 
the  following:  "The  result  of  the  best  considered  cases  up- 
on the  subject  seems  to  put  the  quantum  of  understanding 
requisite  to  the  valid  execution  of  a  will  upon  the  basis  of 
knowing  and  comprehending  the  transaction,  or,  in  popular 
phrase,  that  the  testator  should  at  the  time  of  executing 
the  will  know  and  understand  what  he  was  about."  This 
doctrine  has  been  quoted  frequently  by  this  court  with  ap- 
proval, with  the  further  statement  that  such  doctrine  so 
expressed  was  intelligible  to  the  jury  and  embodied  about 
the  whole  "rule  upon  the  subject  so  far  as  can  be  profitably 
given  to  a  jury.  (Todd  v.  Todd,  221  111.  410;  Yoe  v.  Mc- 
Cord,  74  id.  33;  Campbell  v.  Campbell,  130  id.  466;  sec, 
also,  McCoy  v.  Sheehy,  252  id.  509.)  We  think  the  in- 
structions in  question  came  fairly  within  this  rule. 

The  decree  must  be  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  to  law  and  justice  may  ap- 

pertam.  Reversed  and  remanded. 
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Ada  Switzer,  Appellee,  vs,  A.  A.  Honn,  Appellant. 

Opinion  filed  June  21,  igi2. 

Evidence — execution  of  deed  cannot  he  proved  by  secondary 
evidence  unless  its  loss  or  destruction  is  shown.  The  execution 
of  a  deed  cannot  be  proved  by  secondary  evidence  unless  the  fact 
of  the  loss  or  destruction  of  the  alleged  deed  is  first  proved. 

Appeai.  from  the  Circuit  Court  of  Coles  county;  the 
Hon.  W.  B.  ScHOi^FiEU),  Judge,  presiding. 

T.  N.  CoFER,  for  appellant. 

Henley  &  Hughes,  (C.  H.  Douglas,  of  counsel,)  for 
appellee. 

Mr.  Justice  Cartwrigiit  delivered  the  opinion  of  the 
court : 

Mary  J.  Lewis,  a  resident  of  Mode,  in  Shelby  county, 
at  the  time  of  her  death,  on  Decen:>ber  22,  1907,  was  the 
holder  of  the  record  title  to  three  lots  in  the  village  of 
Hunibolt,  in  Coles  county.  She  left  Ada  Switzer,  (the 
appellee,)  Miranda  Martin  and  Fanny  B.  Aldridge,  her 
daughters  by  her  first  husband,  William  Mickey,  and  Wil- 
liam C.  Lewns,  her  son  by  her  second  husband,  William 
Lewis,  her  only  heirs-at-law.  A.  A.  Honn,  the  appellant, 
was  a  brother  of  Mary  J.  Lewis,  and  after  her  death  he 
obtained  quit-claim  deeds  from  Miranda  Martin  and  Fanny 
B.  Aldridge  for  their  interests  in  the  lots  for  considerations 
of  $50  paid  to  each,  and  he  offered  $10  to  William  C. 
Lewis  for  his  interest  but  the  offer  was  declined.  The 
appellee  filed  her  bill  for  partition  in  the  circuit  court  of 
Coles  county,  making  appellant  a  defendant  as  owner  of 
the  interests  acquired  by  him.  By  his  answer  he  claimed 
the  whole  title  to  the  lots  by  purchase  from  his  sister,  Mary 
J.  Lewis,  in  1906,  and  alleged  that  he  received  a  deed  of 
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conveyance  of  the  lots  from  her.  The  issues  were  referred 
to  a  master  in  chancery,  before  whom  the  controversy  was 
over  the  questions  whether  the  alleged  deed  to  the  appellant 
was  executed  and  whether  it  was  subsequently  lost.  The 
master  reported  in  favor  of  the  appellee  and  recommended 
a  decree  for  partition  as  prayed  for  in  the  bill.  The  court 
overruled  exceptions  to  the  master's  report  and  entered  a 
decree  finding  that  there  was  not  sufficient  competent  evi- 
dence to  show  that  the  alleged  deed  was  ever  executed  or 
sufficient  evidence  to  show  that  such  deed  was  ever  lost  and 
destroyed,  and  ordering  the  partition  as  prayed  for.  From 
that  decree  this  appeal  was  taken. 

The  appellant  testified  that  the  deed  was  executed  about 
November  15,  1906,  in  consideration  of  $150  paid  to  his 
sister,  Mary  J.  Lewis;  that  he  subsequently  carried  it  in 
his  pocket  in  a  wallet  or  pocket-folder  and  lost  it  in  the 
grain  elevator  at  Humbolt.  The  wallet  or  pocket- folder 
was  black,  made  of  leather,  and  about  ten  inches  long  and 
four  inches  wide,  and  it  contained  five  separate  pockets, 
each  one  having  a  flap  closing  it.  The  closed  folder  had 
a  rubber  band  around  it,  which  closed  it  tightly  with  all  of 
the  separate  pockets.  He  testified  that  he  had  the  deed 
and  other  papers  in  regard  to  the  settling  of  an  estate  in 
this  wallet  or  folder;  that  he  was  riding  on  a  load  of  com 
to  the  elevator  and  the  wallet  or  folder  slipped  out  of  his 
pocket  into  the  corn  and  was  dumped  into  the  elevator  bin; 
that  he  missed  the  wallet  or  folder  and  asked  the  proprietor 
of  the  elevator  to  assist  in  finding  it;  that  J.  M.  Ernst, 
the  owner  of  the  elevator,  re-arranged  the  machinery  and 
opened  a  trap-door  at  the  bottom  of  the  bin  and  allowed 
the  corn  to  run  out ;  that  the  wallet  or  poclcet- folder  came 
through  the  trap-door  and  was  taken  by  the  feeder  and 
restored  to  the  appellant;  that  the  folder  was  in  perfect 
condition,  with  the  rubber  band  around  it,  and  that  all 
the  papers  were  intact  except  the  deed,  which  was  gone. 
J.  M.  Ernst,  the  owner  of  the  elevator,  Frank  Houck,  who 
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was  feeding  the  elevator,  and  A.  T.  Waters,  another  em- 
ployee, saw  the  wallet  or  pocket-folder  when  it  was  found, 
and  it  was  in  perfect  condition,  with  the  rubber  band 
around  it  and  closed,  and  they  so  testified.  The  evidence 
was  that  the  appellant  said,  when  he  noticed  his  loss,  that 
the  folder  had  some  valuable  papers  in  it  and  that  he  could 
not  make  some  kind  of  a*  settlement  unless  he  could  find 
them,  but  he  said  nothing  about  a  deed  or  having  lost  one. 
Counsel  for  appellant  says  that  the  master  erred  in  re- 
jecting, on  his  own  motion,  the  testimony  of  the  appellant 
because  he  was  not  a  competent  witness,  when  the  objec- 
tion of  incompetency  was  waived  by  the  appellee  by  failing 
to  object  when  he  testified.  The  master  said  in  his  report 
that  the  testimony  of  the  appellant  was  incompetent,  and 
that,  excluding  his  testimony,  there  was  no  evidence  to 
show  that  any  deed  was  ever  executed  to  him  by  Mary  J. 
Lewis,  and  that  the  evidence  pertaining  to  the  alleged  deed, 
outside  of  that  of  the  appellant,  which  was  incompetent, 
was  not  sufiicient  to  prove  the  loss  of  the  deed.  The  court 
by  the  decree  merely  found  that  there  was  not  suflficient 
competent  evidence  to  show  that  the  deed  was  ever  exe- 
cuted nor  that  the  deed  was  ever  lost  or  destroyed.  But 
whether  the  court  considered  the  testimony  of  the  appel- 
lant or  not,  the  decree  was  right.  The  evidence  that  a 
deed  was  made  consisted  alone  of  the  testimony  of  the 
appellant,  and  neither  the  person  who  wrote  the  deed  nor 
the  officer  who  took  the  acknowledgment  was  produced  nor 
his  absence  accounted  for.  But  the  appellant  could  not 
establish  the  execution  of  the  deed  by  secondary  evidence 
without  first  proving  its  loss  or  destruction.  His  testi- 
mony was  that  it  was  in  one  of  the  pockets  of  the  wallet 
or  folder,  with  each  pocket  closed  by  the  flap  and  a  rub- 
ber band  around  the  whole.  The  wallet  or  folder  did  not 
go  through  the  machinery  or  the  corn  sheller,  but  came 
out  in  perfect  order  through  the  trap-door  and  contained 
all  the  other  papers  undisturbed.     It  was  a  physical  impos- 
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sibility  that  the  deed  could  have  been  lost  out  of  it.  Con- 
sidering the  testimony  of  the  appellant  and  all  the  evidence 
introduced,  we  can  only  conclude  that  the  loss  or  destruc- 
tion of  the  deed  was  not  proved. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^ 


Anna  Belle  Tarantina,  Plaintiff  in  Error,  vs.  The 
Louisville  and  Nashville  Railroad  Company,  De- 
fendant in  Error. 

Opinion  Hied  June  21,  IQ12. 

1.  Constitutional  law — object  of  title  of  an  act  is  to  give  a 
general  statement  of  the  subject  matter.  The  object  of  the  title 
of  an  act  is  to  give  a  general  statement  of  the  subject  matter,  and 
such  a  general  statement  will  be  sufficient  to  include  all  provi- 
sions of  the  act  having  a  reasonable  connection  with  the  subject 
matter  mentioned  and  a  reasonable  tendency  to  accomplish  the 
purpose  of  the  act. 

2.  Same — provisions  of  act  of  ipii  to  prevent  drinking  intoxi- 
cating liquor  on  trains  are  Tvithin  the  title.  All  the  provisions  of 
the  act  of  191 1  (Laws  of  191 1,  p.  462,)  to  prevent  the  drinking 
of  liquor  on  trains  and  at  stations  concern  the  subject  matter  of 
the  act  as  expressed  in  its  title  and  tend  to  accomplish  the  object 
of  the  act,  which  is  to  preserve  good  order  on  railroad  trains  and 
at  stations. 

3.  Same — act  of  ipii  is  not  invalid  as  discriminating  against 
passengers  in  day  coaches.  The  fact  that  the  act  of  191 1  does  not, 
in  terms,  apply  to  dining  cars,  buffet  cars  or  sleeping  cars  does 
not,  of  itself,  afford  ground  for  holding  the  law  invalid,  as  there- 
by discriminating  against  passengers  in  smoking  cars,  day  coaches 
and  parlor  cars,  as  the  classification  so  fixed  by  the  legislature  can 
not  be  said  to  be  without  reasonable  basis. 

4.  Same — the  act  of  ipii  is  not  a  special  or  local  regulation  of 
the  duties  of  constables  and  justices.  The  act  of  191 1,  to  prevent 
the  drinking  of  intoxicating  liquor  on  railroad  trains  or  at  rail- 
road stations,  is  not  a  special  or  local  regulation  of  the  duties  of 
justices  of  the  peace  and  constables,  as  the  act  affects  alike  ail 
justices  and  constables  who  may  be  called  upon  to  act  thereunder. 

5.  Same — regulation  of  right  to  drink  liquor  is  zvithin  the  po- 
lice pozvcr  of  the  State.    The  right  to  drink  intoxicating  liquor  is 
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a  personal  right,  but  it  is  no  more  sacred  than  other  rights  of  the 
individual,  and  all  such  rights  are  subject  to  the  police  power  of 
the  State  for  the  preservation  of  order  and  good  morals. 

6.  Same — act  of  ipii,  to  prevent  use  of  liquor  on  trains,  is 
not  invalid.  The  act  of  191 1,  to  prevent  the  use  of  intoxicating 
liquor  on  railroad  trains  and  at  railroad  stations,  is  within  the 
police  power  of  the  State,  and  is  not  invalid  as  depriving  persons 
of  liberty  and  property  without  due  process  of  law,  by  prohibiting 
the  drinking  of  intoxicating  liquor  under  the  conditions  named. 

7.  Same — arrest  of  passenger  under  act  of  ipii  is  not  uncon^ 
stitutional.  For  a  violation  of  the  act  of  191 1,  to  prevent  the  use 
of  liquor  on  railroad  trains,  a  passenger  can  be  punished  or  con- 
victed only  in  the  regular  way,  and  his  arrest  is  not  unconstitu- 
tional, as  the  act  merely  extends  the  right  of  an  officer  or  private 
citizen  to  arrest  without  a  warrant  under  certain  circumstances, 
which  is  recognized  both  at  the  common  law  and  by  statute. 

8.  Same — act  of  ipii  does  not  make  conductor  a  State  officer, 
in  violation  of  the  constitution.  The  act  of  191 1  does  not,  by  au- 
thorizing the  conductor  of  the  train  to  arrest  a  person  drinking 
intoxicating  liquor  in  violation  of  the  act,  make  the  conductor  a 
State  officer,  as  his  power  to  arrest  continues  only  while  he  is  a 
conductor  and  is  on-duty,  and  is  one  which  might  have  been  con- 
ferred upon  a  private  person. 

9.  Same — oc/  need  not  cover  every  part  of  the  subject  which 
may  come  within  the  title.  The  fact  that  the  title  of  the  act  of 
191 1  refers  to  all  railroad  passenger  cars  whereas  the  body  of  the 
act  includes  only  certain  kinds  of  passenger  cars  does  not  invali- 
date the  act,  as  there  is  no  rule  which  requires  an  act  to  cover 
every  part  of  the  subject  which  might  come  within  the  title. 

10.  Same — provisions  excluding  drunken  passengers  from  cars 
and  providing  for  their  arrest  are  within  title  of  the  act  of  ipii. 
The  provisions  prohibiting  the  presence  of  intoxicated  persons  on 
certain  cars  and  at  stations  and  platforms  and  providing  for  the 
prompt  arrest  of  offenders  by  conferring  certain  powers  on  con- 
ductors are  reasonably  calculated  to  prevent  the  drinking  of  in- 
toxicating liquors  at  such  places,  and  are  therefore  within  the 
title  of  the  act. 

11.  Same — penalty  for  violating  act  of  ipii  is  not  manifestly 
unreasonable.  The  penalty  for  violating  the  act  of  191 1,  to  pre- 
vent the  use  of  intoxicating  liquor  upon  railroad  trains  and  about 
railroad  stations,  is  not  so  unreasonable  and  disproportionate  as 
to  be  subject  to  a  constitutional  objection. 

ViCKERS  and  Cooke,  JJ.,  dissenting. 

8  6  4—40 
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Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Gkorge  A.  Crow,  Judge,  presiding. 

Karch  &  H^MBERGER,  for  plaintiff  in  error. 

J.  M.  Hamili,,  and  C.  P.  Hamill,  for  defendant  in 
error.* 

Mr.  Chiei^  Justice  Dunn  delivered  the  opinion  of  the 
court : 

The  only  question  in  this  case  is  the  constitutionality  of 
an  act  of  the  General  Assembly  approved  May  25,  1911, 
entitled  "An  act  to  provide  for  the  punishment  of  any  per- 
son who  drinks  any  intoxicating  liquor,  or  who  is  intoxi- 
cated, in  or  upon  railroad  passenger  cars  in  use  for  the 
transportation  of  passengers,  or  in  or  about  any  railroad 
station  or  platform,  and  for  conductors  to  make  arrests 
therefor."  (Laws  of  191 1,  p.  462.)  The  action  was  case, 
for  an  assault  and  battery  alleged  to  have  been  committed 
upon  the  plaintiff  while  a  passenger  on  defendant's  train, 
in  St.  Clair  county.  The  pleas  were,  in  substance,  that  the 
plaintiff,  while  a  passenger  in  a  day  coach  on  defendant's 
train,  drank  intoxicating  liquor,  and  that  the  conductor,  by 
virtue  of  the  authority  conferred  on  him  by  the  statute  in 
question,  acting  for  the  State  of  Illinois  and  not  for  the 
defendant,  arrested  the  plaintiff  without  process,  using  no 
more  force  than  was  necessary,  and  that  such  arrest  con- 
stituted the  assault  complained  of.  There  were  several 
pleas,  not  differing  materially.  The  plaintiff's  demurrer  to 
the  pleas  was  overruled,  and  upon  her  election  to  stand  by 
her  demurrer  the  court  rendered  judgment  that  the  defend- 
ant go  without  day  and  recover  its  costs. 

The  particular  constitutional  provisions  which  this  act 
is  supposed  to  violate  are  sections  2,  6,  9  and  1 1  of  article  2, 
sections  13  and  22  of  article  4,  and  sections  24  and  2$  of 
article  5.    The  act  is  as  follows : 
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"Sec.  I.  That  any  person  who  shall  drink  any  intoxi- 
cating liquor,  or  who  shall  be  intoxicated,  in  or  upon  any 
railroad  smoking  car,  parlor  car,  day  coach,  interurban  car 
or  caboose  car,  in  use  for  the  transportation  of  passengers, 
or  in  or  about  any  railroad  station  or  platform,  upon  con- 
viction thereof,  shall  be  fined  not  less  than  twenty-five  dol- 
lars. ($25),  nor  more  than  one  hundred  dollars  ($100),  or 
imprisoned  in  the  county  jail  for  not  less  than  thirty  (30) 
days,  nor  more  than  one  hundred  (100)  days,  or  both  such 
fine  and  imprisonment. 

"Sec.  2.  Every  railroad  conductor,  while  on  duty,  is 
hereby  authorized  and  empowered  to  exercise  in  any  county 
of  this  State,  for  the  purpose  of  enforcing  the  provisions 
of  this  act,  all  the  common  law  and  statutory  powers  con- 
ferred upon  sheriffs  and  it  is  hereby  made  the  duty  of  all 
such  conductors  to  enforce  the  preceding  section  of  this 
act,  and  to  arrest  without  process  any  person  who  violates 
any  provision  thereof,  and  in  so  doing  they  shall  be  held  to 
be  acting  for  the  State  and  not  as  employees  of  the  com- 
pany. Any  person  or  persons  so  arrested  shall  be  delivered 
by  such  conductor  to  some  judge,  justice  of  the  peace, 
sheriff,  constable,  or  police  officer  at  some  station  or  place 
within  the  county  in  which  the  offense  was  committed,  for 
trial,  according  to  law :  Provided,  that  if  the  car  on  which 
such  arrest  is  made  does  not  stop  within  the  county  within 
which  such  offense  was  committed,  then  such  conductor 
shall  deliver  the  person  so  arrested  to  some  sheriff,  con- 
stable or  police  officer  of  the  county  wherein  such  car  shall 
first  stop  after  such  arrest,  who  shall  deliver  the  person  so 
arrested  to  some  judge  or  justice  of  the  peace  of  the  county 
in  which  the  offense  wjis  committed,  for  trial. 

"Sec.  3.  Any  such  railroad  conductor,  who  shall  refuse 
or  fail  to  comply  with  section  2  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof,  shall 
be  fined  not  less  than  ten  dollars  ($10)  nor  more  than 
twenty-five  dollars  ($25.) 
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"Sec.  4.  The  several  railroad  companies  in  this  State 
shall,  without  unnecessary  delay,  cause  printed  copies  of 
the  three  preceding  sections  of  this  act  to  be  kept  posted 
in  conspicuous  places  at  all  their  stations  along  their  lines 
of  railroad  in  this  State.  Every  railroad  company  that 
shall  neglect  to  post,  and  keep  posted,  such  notices  as  re- 
quired by  this  section,  shall  for  each  offense,  forfeit  the 
sum  of  fifty  dollars  ($50),  to  be  recovered  in  an  action  of 
debt,  in  the  name  of  the  People  of  the  State  of  Illinois." 

The  objections  to  the  act  begin  with  the  title,  which  is 
said  to  be  misleading,  incongruous  and  deceptive,  and  not 
to  express  the  subject  of  the  act,  which  is  also  said  to  em- 
brace more  than  one  subject.  The  object  of  the  title  is, 
not  to  state  the  reasons  for  the  passage  of  the  act  or  to 
give  an  index  as  to  its  contents,  but  to  give  a  general  state- 
ment of  the  subject  matter  of  the  act.  Such  general  state- 
ment will  be  sufficient  to  include  all  provisions  of  an  act 
having  a  reasonable  connection  with  the  subject  matter 
mentioned  and  a  reasonable  tendency  to  accomplish  the 
purpose  of  the  act.  {Tomn  of  Manchester  v.  People ^  178 
111.  285;  Meiil  v.  People,  198  id.  258;  People  v.  McBride, 
234  id.  146;  People  v.  Sayer,  246  id.  382;  People  v.  Huff, 
249  id.  164.)  The  subject  matter  of  this  act  is  the  use  of 
intoxicating  liquor  upon  railroads.  The  object  to  be  ac- 
complished was  the  preservation  of  good  order  in  railroad 
trains  and  about  railroad  stations.  All  the  provisions  of 
the  act  concern  this  subject  matter  and  tend  to  accomplish 
this  result.  The  prohibition  of  intoxicated  persons  on  cer- 
tain cars  and  at  stations  and  platforms,  and  the  provisions 
for  the  prompt  arrest  of  offenders  by  conferring  certain 
powers  on  conductors,  are  certainly  reasonably  calculated 
to  prevent  the  drinking  of  intoxicating  liquors  at  such 
places,  and  therefore  come  within  the  title  of  the  act 
whether  they  are  subject  to  any  other  constitutional  objec- 
tion or  not.  It  is  not  a  valid  objection  that  the  title  refers 
to  all  railroad  passenger  cars  in  use  for  the  transportation 
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of  passengers  while  the  body  of  the  act  includes  only  cer- 
tain kinds  of  passenger  cars.  The  title  is  broad  enough  to 
include  the  terms  of  the  act,  and  there  is  no  rule  which 
requires  the  act  to  cover  every  part  of  the  subject  which 
might  come  within  the  title. 

It  is  insisted  that  the  act  is  special  in  discriminating 
between  passengers  riding  in  day  coaches  or  other  cars  of 
the  kind  mentioned  in  the  act,  and  those  riding  in  sleeping 
cars,  dining  cars  and  buffet  cars,  and  in  regulating  the  ju- 
risdiction and  duties  of  justices  of  the  peace,  police  mag- 
istrates and  constables.  The  evils  arising  from  intoxication 
on  railroad  trains  and  the  disorderly  or  riotous  conduct 
growing  out  of  such  intoxication,  together  with  the  means 
necessary  or  best  adapted  for  the  remedy  of  these,  were 
subjects  for  the  consideration  of  the  legislature.  Dining 
cars  and  buffet  cars  are  for  the  refreshment  of  travelers, 
and  the  sale  and  use  of  food  and  drink  in  them,  as  well  as 
the  conduct  of  the  passengers  in  such  cars,  may  be  controlled 
by  regulations  of  the  railroad  companies,  which  have  the 
power  to  prevent  drinking  intoxicating  liquor  in  such  cars. 
Sleeping  cars  are  usually  occupied  by  persons  traveling 
greater  distances  than  those  occupying  other  cars.  Whether 
it  is  among  local  passengers  that  the  evil  to  be  suppressed 
is  most  likely  to  arise,  and  whether  the  different  conditions 
with  reference  to  this  subject  prevailing  on  the  different 
kinds  of  cars  required  different  regulations,  were  questions 
for  the  determination  of  the  legislature,  and  we  are  not 
able  to  say  that  there  is  no  reasonable  basis  for  the  distinc- 
tion found  in  the  act. 

There  is  no  special  or  local  regulation  of  the  duties  of 
justices  of  the  peace  or  constables;  The  same  duties  are 
imposed  upon  every  justice  of  the  peace,  police  magistrate 
or  constable  in  the  State  where  the  circumstances  provided 
for  in  the  act  arise.  It  may  be  that  not  every  justice  of 
the  peace  or  constable  in  the  State  will  be  called  upon  to 
act  in  a  case  arising  under  this  statute,  but  every  such  offi- 
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cer  who  may  be  so  called  upon  will  be  equally  affected  by 
the  act.  A  law  general  in  its  nature  and  uniform  in  its 
operation  upon  all  persons  coming  within  its  scope  is  a  gen- 
eral law.  Hazvthorn  v.  People,  109  111.  302;  People  v. 
Kaelbcr,  253  id.  552. 

It  is  argued  that  the  act  deprives  persons  of  their  lib- 
erty and  property  without  due  process  of  law.  The  right 
to  drink  intoxicating  liquor  is  a  personal  right,  but  it  is 
no  more  sacred  than  the  other  rights  of  the  individual, 
and  all  are  subject  to  the  police  power  of  the  State  for  the 
preservation  of  order  and  good  morals.  The  use  of  in- 
toxicating liquors  is  a  recognized  subject  for  regulation  by 
the  State  under  its  police  power,  and  such  regulation  has 
been  upheld  to  the  extent  of  the  entire  prohibition  of  their 
manufacture  and  sale.  (Bartemeyer  v.  loiva,  18  Wall.  129; 
Boston  Beer  Co,  v.  Massachusetts,  97  U.  S.  25 ;  Miujler  v. 
Kansas,  123  id.  623.)  The  times  and  places  when  and 
where  and  the  circumstances  under  which  intoxicating  liq- 
uors may  be  sold  are  regulated  by  statute  for  the  purpose 
of  reducing  the  evils  of  intemperance,  and  for  the  same 
purpose  the  times,  places  and  circumstances  of  drinking  in- 
toxicating liquors  may  be  regulated,  so  that  the  regulation 
does  not  unreasonably  interfere  with  the  liberty  of  the  in- 
dividual and  is  reasonably  adapted  to  protect  the  public 
against  a  recognized  public  evil. 

It  is  argued  on  behalf  of  the  plaintiff  in  error  that  there 
is  no  necessity  for  the  statute ;  that  the  law  makes  intoxi- 
cation to  the  extent  of  disorderly  conduct  a  misdemeanor; 
that  the  drinking  of  intoxicating  liquors  is  in  accordance 
with  the  habits  and  customs  of  the  American  people,  is  an 
innocent  custom,  and  one  of  the  sacred  personal  liberties  of 
men.  These  are  matters  for  the  Consideration  of  the  legis- 
lature. If  this  American  custom  has  become  prevalent  to 
the  extent  that  in  some  parts  of  the  State  intoxicated  or 
partially  intoxicated  persons  are  sometimes  a  menace  or  a 
source  of  discomfort  to  sober  passengers,  the  legislature 
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is  acting  within  its  powers  when  it  seeks  to  prevent  such 
condition,  and  the  act  in  question  seems  to  be  reasonably 
adapted  to  that  end. 

The  passenger  is  not  deprived  of  due  process  of  law 
nor  is  his  arrest  unconstitutional.  He  cannot  be  convicted 
or  punished  except  upon  trial  in  the  usual  way.  The  right 
of  an  officer  or  private  citizen  to  arrest  without  a  warrant 
under  certain  circumstances  has  always  been  recognized  at 
common  law  and  is  regulated  in  this  State  by  statute.  The 
act  in  question  extends  that  right,  and  such  extension  is 
not  unreasonable  in  view  of  the  fact  that  the  enforcement 
of  the  act  without  such  power  would  be  practically  impos- 
sible. The  person  arrested  must  be  immediately  delivered 
to  an  officer  for  trial  in  the  county  in  which  the  offense 
was  committed. 

It  is  argued  that  the  conductor's  right  to  labor  is  un- 
warrantably interfered  with  by  his  being  obliged  to  do  po- 
lice duty,  and  that  a  person  may  be  carried  out  of  the  State 
for  an  offense  committed  in  this  State.  The  plaintiff  in 
error  was  not  a  conductor  and  was  not  carried  out  of  the 
State.  She  cannot  complain  of  the  unconstitutionality  of 
the  law  in  any  particular  which  does  not  affect  her. 

It  is  contended  that  the  act  violates  sections  24  and  25  of 
article  5  of  the  constitution.  Section  24  declares  that  ''an 
office  is  a  public  position  created  by  the  constitution  or  law, 
continuing  during  the  pleasure  of  the  appointing  power, 
or  for  a  fixed  time,  with  a  successor  elected  or  appointed. 
An  employment  is  an  agency,  for  a  temporary  purpose, 
which  ceases  when  that  purpose  is  accomplished."  Sec- 
tion 25  prescribes  the  oath  to  be  taken  by  all  civil  officers 
except  those  who  are  exempted.  It  is  argued  that  the  act 
makes  the  conductor  an  officer  of  the  State.  The  power 
g^ven  to  the  conductor  is  not  for  a  fixed  term  or  during 
the  pleasure  of  an  appointing  power  and  he  has  no  suc- 
cessor elected  or  appointed.     His  power  continues  only 


632  Tarantina  v.  L.  &  N.  R.  R.  Co.  [2SI BIJ 

while  he  is  a  conductor  and  while  he  is  on  duty.  It  might 
have  been  conferred  on  any  private  person. 

It  is  said  that  the  penalty  is  excessive  and  not  propor- 
tioned to  the  nature  of  the  offense.  It  is  not  so  manifestly 
unreasonable  and  disproportionate  as  to  be  subject  to  a  con- 
stitutional objection. 

The  circuit  court  properly  overruled  the  demurrer,  and 
its  judgment  is  affirmed.  Judgment  oMrmed. 

ViCKERS  and  Cooke,  JJ.,  dissenting. 
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plained of  were  not  calculated  to  improperly  influence 
the  result 438 

a  finding  will  not  be  set  aside  because  valuation  appears 
too  high — when  appraisers  may  consider  effect  of  re- 
valuation clause  in  lease 439 

what  evidence  is  not  admissible  in  determining  value  of 
leased  school  lands 439 
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ASSUMED  RISK.                                                                     page. 
doctrine  of  assumed  risk  is  no  defense  to  action  by  ser- 
vant for  an  injury  caused  by  master's  failure  to  guard 
machinery,  as  required  by  act  of  1909 244 

ASSUMPSIT. 

payee  cannot  enforce  payment  Of  note  executed  without 
consideration  and  upon  the  agreement  that  the  maker 
would  never  be  called  upon  to  pay  it 185 

ATTORNEYS'  LIENS. 

attorney's  lien  may  be  enforced  by  petition  in  a  court  of 
law — permitting  such  course  does  not  violate  the  right 
of  trial  by  jury /.  524 

attorney's  lien  may  be  enforced  by  petition  in  a  client's 
cause — attorney's  lien  is  not  limited  to  amount  recov- 
ered by  a  formal  judgment\ 524 

Attorneys'  Lien  law  of  1909  is  not  invalid 524 

AUTOMOBILES.— See  MOTOR  VEHICLES. 
BASE  FEES.— See  WILLS. 

BENEFIT  SOCIETIES. 

it  is  the  function  of  the  courts  to  enforce  lawful  contracts 
as  made — when  construction  of  contract  is  a  question 
for  the  court  to  determine 80 

when  statements  in  application  for  benefit  certificate  will 
not  be  regarded  as  warranties — rule  where  statements 
are  expressly  declared  to  be  warranties 80 

what  answer  to  question  in  application  is  material  to  the 
risk — when  question  is  not  ambiguous 81 

language  of  an  insurance  contract  cannot  be  perverted  in 
order  to  raise  an  ambiguity — general  verdict  inconsist- 
ent with  special  findings  cannot  stand 81 

• 

BILLS  AND  NOTES. 

payee  cannot  enforce  payment  of  note  executed  without 
consideration  and  upon  agreement  that  the  maker  would 
never  be  called  upon  to  pay  it 185 

BILLS  OF  EXCEPTIONS. 

exception  to  action  of  court  on  a  motion  to  quash  panel 
must  be  saved  by  bill  of  exceptions 588 
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BILLS  OF  REVIEW.                                                            PACfi. 
when  a  bill  of  review  for  error  apparent  on  the  face  of 
the  decree  is  barred  by  complainant's  delay i6i 

BONDS. 

question  of  issuing  special  assessment  bonds  need  not  be 

submitted  to  a  vote  of  the  people 343 

bondsmen  of  State  Auditor  and  State  Treasurer  are  liable 

for  registered  bond  fund  appropriated  by  them 612 

BROKERS. 

when  plaintiff  cannot  testify  to  a  conversation  with  de- 
fendant's agent  who  is  dead 134 

authority  to  an  agent  to  fix  a  price  for  land  does  not  im- 
ply authority  to  employ  a  sub-agent — ^whether  implied 
authority  exists  is  a  question  of  law 135 

when  owner  of  land  is  not  bound  by  his  agent's  employ- 
ment of  a  broker  to  sell  the  land 135 

BUILDING  CONTRACTS. 

no  right  to  a  mechanic's  lien  exists  for  lumber  used  to 
make  molds  for  concrete 549 

material  must  have  been  delivered  for  the  purpose  of  be- 
ing used  in  construction  of  building 549 

what  is  meant  by  words  "used  in  the  construction  of  the 
building,"  as  provided  in  section  7  of  the  Mechanic's 
Lien  law 549 

BURNT  RECORDS. 

when  an  affidavit  is  sufficient  to  authorize  introduction  of 

secondary  evidence  of  instruments 202 

admissibility  of  certified  copy  of  records  of  United  States 

land  office  does  not  depend  upon  statute 203 

party  is  not  required  to  submit  originals  of  instruments, 

with  copies,  for  verification 203 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
First  Cong.  Church  v.  Board  of  Review,  (ante,  p.  220,) 
controls  decision  in  Muldoon  v.  Board  of  Review 336 

CERTIORARI. 

correct  practice  where  party  is  denied  leave  to  intervene 

in  trial  of  a  certiorari  proceeding 306 

what  is  necessary  to  enable  a  party  to  sue  out  a  common 

law  writ  of  certiorari 306 
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when  tax-payer  cannot  prosecute  writ  of  error  to  review 
judgment  in  a  certiorari  suit  quashing  proceedings  of 
city  civil  service  commission 306 

CHANCERY.— See  EQUITY. 

CHURCHES. 

all  property  is  subject  to  taxation  unless  exempt  by  law — 
tax  exemption  cannot  be  raised  by  judicial  construc- 
tion, as  all  doubts  are  against  the  exemption 220 

the  primary  use  of  property  determines  its  character — 
rule  for  determining  whether  property  of  a  church  is 
exempt  from  taxation  under  the  law 220 

a  church  parsonage  is  not  exempt  from  taxation  under 
the  act  of  1909 220 

CIVIL  SERVICE. 

State  Civil  Service  law  of  191 1  is  not  invalid  as  applied 
to  positions  of  assistant  chief  clerk,  chief  corporation 
clerk  and  book-keeper  in  Secretary  of  State's  office ...     11 

CLOUD  ON  TITLE. 

cloud  on  title  defined — what  claim  constitutes  a  cloud  on 

title  such  as  is  within  the  jurisdiction  of  a  court  of 

equity  to  remove 49 

when  tax  deed  is  void — when  holder  of  tax  deed  is  not 

entitled  to  reimbursement 327 

tender  is  not  necessary  to  fix  liability  for  costs  if  holder 

of  tax  deed  is  not  entitled  to  reimbursement 327 

COLOR  OF  TITLE. 

a  partition  decree  is  color  of  title  although  erroneous — 
knowledge  of  defects  in  title  or  of  adverse  claims  does 
not  necessarily  mean  bad  faith 379 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONSIDERATION. 

what  is  necessary  to  sustain  conveyance  on  eve  of  mar- 
riage as  against  a  claim  for  dower — a  moral  obligation 
to  convey  is  not  sufficient 281 

CONSTITUTIONAL  LAW. 

presumptions  are  in  favor  of  validity  of  an  act — courts 
are  not  authorized  to  pass  upon  the  wisdom  of  a  law 
but  only  upon  its  validity 9 
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legislature  may  pass  any  law  not  prohibited  by  the  con- 
stitution— the  power  to  appoint  to  office  is  not  inherent 
in  the  executive  department 9 

State  Civil  Service  law  of  191 1  does  not  violate  article  3 
of  the  constitution — effect  of  clause  i  of  section  i  of 
article  5  of  the  constitution 10 

effect  of  clause  requiring  State  executive  officers  to  per- 
form such  duties  as  may  be  imposed  by  law 10 

the  fact  that  officers  are  created  by  the  constitution  does 
not  give  them  unrestricted  power 10 

the  legislature  may  impose  upon  executive  officers  such 
duties  as  it  sees  Ht 10 

the  Secretary  of  State  is  not  independent  of  the  legisla- 
ture even  in  the  performance  of  constitutional  duties..      10 

duties  of  Secretary  of  State  are  principally  clerical ii 

State  Civil  Service  law  of  191 1  is  not  invalid  as  applied 
to  positions  of  assistant  chief  clerk,  chief  corporation 
clerk  and  book-keeper  in  Secretary  of  State's  office ...      11 

right  of  legislature  to  classify  persons  for  purposes  of 
legislation — mandate  of  constitution  as  to  mining  laws 
applies  only  to  operative  coal  miners 104 

when  former  decision  by  Supreme  Court  does  not  involve 
a   constitutional  question 104 

the  Mines  and  Miners  act  cannot  be  construed  to  include 
a  carpenter  employed  on  outside  work  without  render- 
ing the  act  unconstitutional 105 

if  construction  of  statute  is  doubtful  courts  should  adopt 
the  construction  which  will  render  the  act  valid 105 

provision  of  Municipal  Court  act  concerning  abbreviated 
forms  is  not  invalid — power  to  make  rules  of  court  is 
judicial  and  not  legislative 338 

requiring  a  party  to  work  out  a  fine  for  violating  an 
ordinance  is  not  against  the  provision  of  the  Federal 
constitution  prohibiting  involuntary  servitude 338 

the  constitutional  amendment,  permits  of  special  practice 
and  procedure  in  municipal  court  of  Chicago 360 

the  provision  of  the  Municipal  Court  act  requiring  that 
court  to  take  judicial  notice  of  ordinances  is  not^  un- 
constitutional   361 

provision  of  police  ordinance  authorizing  the  working  out 
of  a  fine  is  not  unconstitutional 361 

a  law  may  be  valid  in  general  yet  its  application  to  par- 
ticular conditions  be  unconstitutional 386 

fact  that  City  Courts  act  cannot  be  applied  to  a  particu- 
lar city  does  not  render  the  act  invalid 387 
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power  of  the  legislature  to  create  courts  is  subject  to  the 
rights  guaranteed  by  the  constitution 387 

the  jury  contemplated  by  the  constitution  is  a  necessary 
part  of  a  legally  organized  court 387 

the  "district"  from  which  a  jury  may  be  drawn  cannot 
extend  beyond  the  limits  of  a  county 387 

what  is  meant  by  the  "subject"  of  act — what  is  properly 
included  in  an  act 514 

Motor  Vehicle  act  of  191 1  does  not  embrace  more  than 
one  subject  and  is  not  invalid 514 

the  provision  for  creating  road  fund  with  motor  vehicle  li- 
cense money  is  not  special  legislation 514 

permitting  attorney's  lien  to  be  enforced  by  petition  in 
court  of  law  does  not  violate  right  of  trial  by  jury...  524 

Attorneys'  Lien  law  of  1909  is  not  invalid 524 

provisions  ,of  Farm  Drainage  act  for  appeal  to  county 
court  from  decision  of  commissioners  as  to  classifica- 
tion of  lands  are  valid 543 

legislature  may  enact  laws  to  prohibit  things  hurtful  to 
health,  welfare  and  safety 579 

judgment  of  legislature  is  not  conclusive  as  to  the  valid- 
ity of  police  regulations — the  law  limiting  hours  of  em- 
ployment must  have  a  reasonable  basis 579 

the  number  of  hours  women  may  be  employed  is  a  proper 
subject  for  regulation — law  enacted  under  the  police 
power  should  be  upheld,  if  possible 579 

act  of  191 1,  regulating*  hours  women  may  be  employed, 
must  be  considered  in  its  general  application  and  not 
as  to  particular  instances 579 

the  act  of  191 1  is  valid  as  applied  to  the  employment  of 
women  in  hotels — the  wisdom  of  the  law  is  not  a  ques- 
tion for  the  courts 580 

object  of  title  of  an  act  is  to  give  a  general  statement  of 
the  subject  matter — what  provisions  are  within  the  title 
of  an  act 624 

provisions  of  act  of  191 1  to  prevent  drinking  of  liquor  on 
trains  and  at  stations  are  within  the  title 624 

act  of  191 1,  to  prevent  drinking  liquor  on  trains,  is  not 
invalid  as  discriminating  against  the  passengers  in  the 
day  coaches 624 

such  act  is  not  a  special  or  local  regulation  of  the  duties 
of  constables  and  justices  of  peace 624 

the  act  of  191 1,  to  prevent  use  of  intoxicating  liquor  on 
trains,  is  not  invalid,  as  depriving  persons  of  liberty 
and  property  without  due  process  of  law 625 

3  5  4—41 
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the  regulation  of  the  right  to  drink  intoxicating  liquor  is 
within  the  police  power  of  the  State 624 

arrest  of  passengers  under  act  of  191 1  is  not  unconstitu- 
tional— such  act  does  not  make  a  railroad  conductor  a 
State  officer 625 

provisions  for  excluding  drunken  passengers  from  cars 
and  requiring  their  arrest  are  within  the  title  of  the 
act — penalty  is  not  unreasonable 625 

an  act  need  not  cover  every  part  of  the  subject  which 
may  come  within  the  title 625 

CONSTRUCTION. 

of  State  Civil  Service  law  of  191 1,  as  not  invalid  as  ap- 
plied to  assistant  chief  clerk,  chief  corporation  clerk  and 
book-keeper  in  Secretary  of  State's  office 11 

circumstances  surrounding  testator  may  be  considered  in 
ascertaining  his   intention 39 

when  word  "grandchildren,"  used  in  will,  may  be  held  to 
mean    "step-grandchildren"    39 

of  Primary  Election  law  of  19 10,  as  to  where  petitions  by 
candidates  should  be  filed— candidates  for  county  offices 
should  file  petitions  with  county  clerk 72 

of  will,  as  to  when  estate  devised  is  a  base  fee — ^when 
limitation  on  power  of  alienation  is  void 92 

of  constitutional  mandate  as  to  laws  for  the  protection  of 
miners,  as  applying  only  to  operative  coal  miners 104 

of  Mines  and  Miners  act,  as  not  applying  to  a  carpenter 
employed  on  outside  work  at  coal  mine 105 

of  deed,  as  conveying  the  fee  of  land  and  not  merely  an 
easement   for  alley  purposes 195 

of  executory  contract,  as  lacking  mutuality 215 

of  act  of  1909,  as  not  exempting  parsonage  from  taxation.  220 

of  act  of  1872,  concerning  consolidation  of  railroads,  as 
not  preventing  consolidation  of  more  than  two  railroad 
companies  organized  after  the  act  took  effect 231 

of  act  of  1909,  requiring  master  to  guard  dangerous  ma- 
chinery, as  imposing  a  new  duty  upon  master 244 

of  act  of  1909,  as  precluding  defense  of  assumed  risk  in 
case  master  fails  to  guard  machinery 244 

of  paragraph  1686  of  the  Criminal  Code,  as  applying  to 
a  case  where  prisoner  cannot  pay  his  fine  in  money...  300 

of  term  "lowest  responsible  bidder,"  as  used  in  statute 
concerning  letting  of  public  contracts 343 

of  City  Courts  act,  as  not  authorizing  the  organization 
of  a  city  court  in  city  embracing  parts  of  two  counties.  387 
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the  "district"  from  which  a  jury  may  be  drawn  cannot 
extend  beyond  the  limits  of  a  county 387 

of  the  Gas  act  of  1897,  as  available  only  to  corporations 
actually  engaged  in  furnishing  gas 396 

of  will,  as  to  when  trustees  take  the  legal  estate  in  fee — 
of  will,  as  to  when  the  devise  violates  the  rule  against 
perpetuities 420 

of  provision  of  will  as  not  being  residuary  devise  or  be- 
quest— there  must  be  some  subject  of  devise  or  bequest.  481 

of  Motor  Vehicle  law  of  191 1,  as  not  embracing  more 
than  one  subject  and  as  not  being  invalid 514 

of  Motor  Vehicle  law  of  191 1,  as  requiring  Secretary  of 
State  to  pay  all  license  money  into  State  treasury 515 

of  Attorneys'  Lien  law  of  1909,  as  not  being  invalid....  524 

of  section  7  of  Mechanic's  Lien  law,  as  to  meaning  of 
words  "used  in  the  construction  of  the  building" 549 

of  Women's  Ten  Hour  law  of  191 1,  as  being  valid  as  ap- 
plied to  employment  of  women  in  hotels 580 

of  act  of  191 1,  to  prevent  use  of  intoxicating  liquor  on 
trains,  as  being  constitutional 625 

CONTRACTS. 

what  necessary  to  make  ante-nuptial  contract  binding — 
when  intended  wife  is  not  chargeable  with  knowledge 
of  amount  of  intended  husband's  property 60 

it  is  the  function  of  the  courts  to  enforce  lawful  contracts 
as  made — when  construction  of  contract  is  a  question 
for  the  courts ; 80 

when  statements  in  application  for  benefit  certificate  will 
not  be  regarded  as  warranties — rule  where  statements 
are  expressly  declared  to  be  warranties 80 

clear  proof  is  required  to  justify  decree  transferring  title 
to  land  in  pursuance  of  an  oral  contract 88 

authority  to  an  agent  to  fix  a  price  for  land  does  not  im- 
ply authority  to  employ  a  sub-agent — whether  implied 
authority  exists  is  a  question  of  law 135 

when  owner  of  land  is  not  bound  by  his  agent's  employ- 
ment of  a  broker  to  sell  the  land 135 

contract,  not  signed  by  wife,  to  convey  homestead  prem- 
ises is  not  void — when  objection  that  wife  did  not  sign 
contract  is  no  defense 209 

when  provision  for  a  forfeiture  of  deposit  does  not  limit 
remedy  to  a  recovery  of  such  deposit 209 

when  an  executory  contract  is  terminable  at  the  will  of 
either  party — when  contract  lacks  mutuality 215 
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equity  may  relieve  against  fraud  in  a  land  trade  though 
no  fiduciary  relation  is  involved 271 

when  equity  may  follow  fund  into  other  property  and  es- 
tablish a  lien  therefor 271 

as  against  claim  for  dower  a  moral  obligation  to  convey 
is  not  sufficient  to  sustain  a  voluntary  conveyance  made 
on  the  eve  of  grantor's  marriage 281 

when  execution  of  deed  to  property  does  not  extinguish 
the  contract  for  the  sale  thereof ' 315 

when  party  selling  hotel  is  bound  to  deliver  immediate 
possession  thereof — right  of  other  party  to  rescind  for 
failure  to  get  possession 315 

when  statements  as  to  value  of  property  are  not  mere 
opinions  but  statements  of  fact 315 

judgment  of  Appellate  Court  settles  question  whether  de- 
fendant in  suit  for  breach  of  contract  was  in  default..  368 

right  of  vendor  to  re-sell  goods  after  the  vendee  has  re- 
fused to  accept  further  deliveries 368 

vendor  is  not  bound  to  re-sell  rejected  goods  at  the  place 
of  delivery  specified  by  the  contract 368 

effect  of  vendor's  re-sale  of  rejected  goods,  if  made  in 
good  faith,  is  to  liquidate  the  damages 368 

rule  as  to  measure  of  damages  in  case  of  a  re-sale  is*not 
limited  to  goods  already  produced 369 

when  the  statute  prohibiting  gambling  in  stocks  does  not 
apply — when  a  contract  giving  option  on  stock  is  not 
within  the  Criminal  Code 464 

officer  of  corporation  is  not  a  trustee  for  stockholders  as 
respects  their  stock,  and  he  may  buy  from  them  as  if 
he  were  a  stranger 464 

oral  testimony  as  to  existence  of  contract  must  be  clear 
and  explicit  to  justify  decree  for  specific  performance.   607 

when  Statute  of  Frauds  is  a  defense 607 

CONTRIBUTION. 

when  wife  is  not  liable  to  contribute  portion  of  redemp- 
tion money  although  the  redemption  freed  her  interest 
from  the  lien  of  the  mortgage 130 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

act  of  1872  does  not  prohibit  the  consolidation  of  more 
than  two  railroad  corporations  if  they  were  organized 
after  the  act  took  effect 231 

there  is  a  distinction  between  the  franchise  of  a  corpo- 
ration and  its  right  to  use  the  streets 395 
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the  franchise  of  a  lighting  corporation  exists  independ- 
ently of  any  action  by  the  city — the  franchise  of  a  cor- 
poration cannot  be  assigned 395 

a  sale  of  all  the  property  of  a  corporation  does  not  dis- 
solve the  corporation — ^what  transaction  between  corpo- 
rations is  illegal 395 

gas  and  electric  lighting  corporations  are  quasi  public  cor- 
porations— one  public  service  corporation  cannot  con- 
tract with  another  to  suppress  competition 395 

what  is  a  violation  of  rule  that  one  corporation  cannot 
hold  stock  in  another — a  gas  corporation  has  no  power 
to  purchase  stock  of  another 396 

the  Gas  act  of  1897  can  only  be  availed  of  by  corpora- 
tions actually  engaged  in  furnishing  gas 396 

when  city  is  estopped  to  oust  gas  company  from  its  use 
of  the  city's  streets  and  alleys 396 

officer  of  corporation  is  not  a  trustee  for  stockholders  as 
respects  their  stock,  and  he  may  buy  from  them  as  if 
he  were  a  stranger 464 

appearance  by  members  of  a  corporation  as  individuals 
does  not  waive  a  defective  notice  as  to  the  corporation.  521 

COSTS. 

tender  is  not  necessary  to  fix  liability  for  costs  if  holder 
of  tax  deed  is  not  entitled  to  reimbursement 327 

court  may  allow  fees  for  registrar  of  titles,  but  no  judg- 
ment should  be  entered  or  execution  awarded  in  favor 
of  the  registrar  for  such  fees 379 

COURTS.— See  APPEALS  AND  ERRORS;    EQUITY. 

on  habeas  corpus  the  court  may  inquire  whether  judg- 
ment of  another  court  has  been  paid  or  has  otherwise 
ceased  to  be  operative 43 

decision  on  habeas  corpus  that  judgment  in  tort  is  paid 
cannot  be  reviewed  in  mandamus  suit  to  compel  sheriff 
to  re-arrest  the  discharged  defendant 43 

it  is  the  function  of  the  courts  to  enforce  lawful  con- 
tracts as  made — when  construction  of  a  contract  is  a 
question  for  the  court  to  determine 80 

Supreme  Court  will  not  decide  constitutionality  of  stat- 
ute unless  the  question  is  necessarily  involved — when 
validity  of  statute  is  not  involved 99 

sections  87  to  90  of  Administration  act,  relating  to  sur- 
viving partners  and  the  county  court,  do  not  exclude 
jurisdiction  of  a  court  of  equity ' 112 
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power  of  county  court  under  sections  87  to  90  of  the  Ad- 
ministration act 112 

when  county  court  cannot  go  behind  settlement  between 
executors  and  surviving  partners  and  require  surviving 
partners  to  make  a  further  accounting 112 

provision  of  Municipal  Court  act  concerning  abbreviated 
forms  is  not  invalid — such  provision  applies  to  forms 
of  all  orders,  including  entries  of  final  judgments 338 

power  to  make  rules  of  court  is  judicial  and  not  legisla- 
tive— provision  of  Municipal  Court  act  as  to  abbrevi- 
ated forms  does  not  delegate  legislative  power 338 

constitutional  amendment  permits  a  special  practice  and 
procedure  in  the  municipal  court  of  Chicago 360 

provision  of  Municipal  Court  act  requiring  that  court  to 
take  judicial  notice  of  ordinances  relates  to  the  pro- 
cedure in  that  court  and  is  not  invalid .^ 361 

power  of  the  kgislature  to  create  courts  is  subject  to  the 
rights  guaranteed  by  the  constitution 387 

the  jury  contemplated  by  the  constitution  is  a  necessary 
part  of  a  legally  organized  court 387 

the  "district"  from  which  a  jury  may  be  drawn  cannot 
extend  beyond  the  limits  of  a  county 387 

a  city  court  cannot  be  created  in  a  city  which  embraces 
territory  lying  in  two  counties 387 

adding  territory  in  another  county  after  city  court  is  or- 
ganized is  not  the  same  as  though  such  territory  were 
embraced  in  city  when  court  was  organized 387 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

facts  under  which  person  accused  of  murder  is  guilty  of 
no  more  than  manslaughter 53 

where  a  conviction  for  murder  depends  upon  an  alleged 
admission  by  accused,  clear  proof  is  required  that  the 
alleged  admission  was  in  fact  made 62 

the  Supreme  Court  cannot  sustain  conviction  if  the  evi- 
dence leaves  question  of  guilt  in  serious  doubt 62 

jury  not  required  to  fix.  term  of  imprisonment  for  rob- 
bery— Parole  law  does  not  fix  or  change  the  punish- 
ment for  any  crime 146 

when  judgment  sufficiently  specifies  the  crime  of  which 
the  accused  was  convicted — ^judgment  need  not  specify 
the  maximum  term  of  imprisonment 146 
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the  Parole  law  does  not  limit  the  pardoning  power  or  the 
right  to  apply  for  a  reprieve  or  pardon 146 

rule  as  to  admitting  testimony  upon  promise  of  counsel 
to  show  its  materiality — when  testimony  as  to  purchase 
of  revolver  should  be  excluded 167 

when  giving  instructions  concerning  the  doctrine  of  self- 
defense  is  error  though  instructions  are  correct 167 

tliere  are  two  ways  of  averring  the  materiality  oi  the  al- 
leged false  testimony 260 

rule  as  to  averring  materiality  of  testimony  in  prosecu- 
tion for  attempting  to  incite  another  to  commit  perjury.  260 

evidence  held  sufficient  to  sustain  conviction  for  attempt- 
ing to  incite  another  to  commit  perjury 261 

judgment  may  require  a  prisoner  to  work  out  his  fine 
after  expiration  of  maximum  term  of  imprisonment . . .  299 

mere  fact  that  a  person  is  a  pauper  does  not  entitle  him 
to  be  released  from  working  out  a  fine 299 

paragraph  168^  of  the  Criminal  Code  applies  to  a  case 
where  prisoner  is  unable  to  pay  his  fine  in  money....  300 

party  may  be  convicted  of  receiving  stolen  property  upon 
uncorroborated  testimony  of  the  thieves 509 

evidence  as  to  other  transactions  before  the  one  in  ques- 
tion is  acimissible  to  show  guilty  knowledge 509 

court  may,  upon  proper  showing,  call  a  witness  so  that 
both  sides  may  cross-examine  him 509 

an  ifidictment  for  forging  certification  of  check  need  not 
aver  facts  showing  possibility  of  defrauding  nor  how 
accused  intended  to  defraud 554 

such  indictment  need  not  allege  existence  of  the  bank  on 
which  the  check  was  drawn 554 

when  indictment  need  not  aver  authority  of  agent 554 

when  one  judgment  may  be  entered  on  plea  of  guilty  to 
both  counts  of  indictment 554 

what  cannot  be  considered  in  a  proceeding  to  review  a 
judgment  of  conviction 554 

after  term  has  passed  the  court  cannot  set  aside  judgment 
and  sentence 555 

when  proof  of  express  malice  is  unnecessary — when  it  is 
not  error  to  take  blood-stained  clothing  to  jury  room..  559 

proof  of  prejudice  of  juror  must  be  clear  and  satisfactory 
to  be  ground  for  new  trial 559 

when  accused  cannot  complain  that  instructions  stating 
the  doctrine  of  self-defense  were  given 559 

indictment  for  forcible  rape  need  not  allege  that  the  fe- 
male was  not  the  wife  of  the  accused 588 
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exception  to  court's  action  on  a  motion  to  quash  panel 
must  be  saved  by  a  bill  of  exceptions — when  allowing 
accepted  jurors  to  separate  is  not  error 588 

purpose  of  provision  of  statute  requiring  jury  to  find  the 
age  of  one  convicted  of  rape 588 

effect  where  the  jury  find  the  accused  guilty  both  of  rape 
and  assault  with  intent  to  commit  rape 589 

age  of  accused  when  rape  was  committed  does  not  gov- 
ern the  place  of  imprisonment 589 

DAMAGES. 

right  of  vendor  to  re-sell  goods  after  the  vendee  has  re- 
fused to  accept  further  deliveries 368 

vendor  is  not  bound  to  re-sell  rejected  goods  at  the  place 
of  delivery  specified  by  the  contract 368 

effect  of  vendor's  re-sale  of  rejected  goods,  if  made  in 
good  faith,  is  to  liquidate  the  damages 368 

the  rule  as  to  measure  of  damages  in  case  of  a  re-sale  is 
not  limited  to  goods  already  produced 369 

DEBTOR  AND  CREDITOR. 

the  judgment  creditor  who  redeems  acquires  only  the  title 
of  the  judgment  debtor 130 

when  wife  is  not  liable  to  contribute  portion  of  redemp- 
tion money  although  the  redemption  freed  her  interest 
from  the  lien  of  the  mortgage ^  . . .   130 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

no  express  declaration  is  necessary  to  show  a  dedication 
for  street— -effect  where  plat  is  not  a  statutory  one 326 

DEEDS. 

what  claim  constitutes  a  cloud  on  title — when  equity  will 
relieve  against  forfeiture  of  title  for  non-payment  of 
taxes  when  due 49 

effect  of  deed  to  grantor's  wife  and  children  where  wife 
does  not  join  in  deed  and  grantor  does  not  deliver  pos- 
session in  pursuance  of  deed 96 

where  there  is  no  abandonment  or  giving  possession  in 
pursuance  of  deed — when  deed  does  not  operate  to  con- 
vey homestead  estate 96 

what  will  pass  under  deed  describing  only  one  of  several 
tracts  conveyed  by  former  deed  but  referring  to  it  as 
being  the  "same  land" 195 
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when  a  deed  will  not  be  set  aside  for  breach  of  alleged 
agreement  by  grantee  to  support  grantor 141 

when  a  deed  conveys  the  fee  of  land  and  not  merely  an 
easement  for  alley  purposes 195 

voluntary  conveyances  made  by  grantor  on  the  eve  of  his 
marriage  are  prima  facie  fraudulent  as  to  the  wife — 
when  grantees  are  not  purchasers  for  value 281 

what  is  necessary  in  order  to  sustain  conveyance  on  eve 
of  marriage  as  against  claim  for  dower — a  moral  obli- 
gation to  convey  to  grantee  is  not  sufficient 281 

no  express  declaration  is  necessary  to  show  a  dedication 
for  street — effect  where  the  plat  is  not  a  statutory  one.  326 

when  grant  of  land  carries  fee  to  center  of  highway 326 

undue  influence  is  not  presumed  from  mere  fact  of  illicit 
relations  between  grantor  and  grantee 350 

a  resulting  trust  must  arise,  if  at  all,  at  the  time  the  title 
vests — what  does  not  show  resulting  trust 351 

when  rule  in  Shelley's  case  applies — such  rule  is  not  one 
of  construction  or  intent  but  is  a  rule  of  property 488 

the  opinions  of  mere  casual  acquaintances  as  to  grantor's 
mental  capacity  are  admissible  but  are  not  entitled  to 
much   weight 498 

when  a  deed  will  not  be  set  aside  for  grantor's  want  of 
mental   capacity 498 

undue  influence  must  have  operated  when  the  deed  was 
made — undue  influence  not  inferred  where  grantor  is 
the  parent  of  the  grantee 498 

execution  of  a  deed  cannot  be  shown  by  secondary  evi- 
dence unless  its  loss  or  destruction  is  shown 621 

DEFAULT. 

a  default  admits  every  material  fact  alleged — one  who 
voluntarily  submits  to  default  cannot  insist  on  techni- 
cal refinements  in  construing  declaration 198 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

cloud  on  title  defined — what  constitutes  a  cloud 49 

DEPOSITIONS. 

when  plaintiff  may  read  questions  and  answers  from  de- 
position taken  by  defendant  but  not  introduced  in  evi- 
dence by  him  nor  withdrawn  before  trial 134 

right  of  adverse  party  to  testify  when  deposition  of  a  de- 
ceased person  is  read  in  evidence 141 
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DOWER.                                                                                  PACE. 
what  must  be  shown  to  sustain  conveyance  on  the  eve  of 
marriage  as  against  claim  of  dower  by  grantor's  wife — 
moral  obligation  to  convey  is  not  sufficient 281 

DRAINAGE. 

effect  of  a  quo  warranto  judgment  detaching  lands  from 
district — when  such  judgment  bars  a  suit  attacking  or- 
ganization as  to  remaining  lands 537 

provisions  of  Farm  Drainage  act  for  an  appeal  to  county 
court  from  decision  of  commissioners  as  to  classification 
of  lands  is  valid 543 

EJECTMENT. 

when  an  affidavit  is  sufficient  to  authorize  introduction  of 
secondary  evidence — purpose  of  sections  '35  and  36  of 
Conveyances  act,  concerning  secondary   evidence 202 

admissibility  of  certified  copy  of  records  of  United  States 
land  office  does  not  depend  wholly  upon  statute 203 

ELECTIONS. 

where  petitions  should  be  filed  under  the  Primary  Elec- 
tion law  of  1910 — candidates  for  county  offices  should 
file  their  petitions  with  county  clerk 72 

candidates  for  county  offices  need  not  file  their  petitions 
with  the  board  of  election  commissioners 72 

when  an  alleged  conspiracy  as  to  filing  primary  petitions 
cannot  be  held  to  show  a  legal  injury  to  anyone 73 

EMINENT  DOMAIN. 

it  is  only  necessary  for  the  petitioner  to  show  that  it  is 
a  corporation  de  facto — whether  consolidation  of  rail- 
roads was  legal  cannot  be  inquired  into 231 

what  does  not  show  an  abuse  of  power  by  petitioner — 
what  does  not  prevent  a  petitioner  from  acquiring  fee 
of  street 232 

jury  in  condemnation  cannot  assume  that  the  considera- 
tion named  in  deed  to  defendant  was  not  paid — rule  as 
to  evidence  of  sales  of  similar  property 232 

opinions  of  witnesses  as  to  value  of  property  condemned 
are  not,  in  a  proper  sense,  expert  testimony 232 

it  is  improper  to  allow  a  witness  to  base  his  opinion  as 
to  value  upon  a  list  of  alleged  sales 232 

judgment  of  witness  as  to  value  of  property  is  his  con- 
clusion from  known  facts 233 
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when  evidence  of  the  sale  of  other  property  is  admissible 
though  bought  for  another  railroad  by  individuals 233 

when  cross-examination  of  witness  about  prices  of  other 
property  goes  too   far 233 

right  of  jury  to  consider  whether  city  council  will  con- 
sent to  laying  a  switch  track  to  property 233 

EMPLOYMENT.— See  MASTER  AND  SERVANT. 

the  number  of  hours  womep  may  be  employed  is  a  proper 
subject  for  regulation 579 

act  of  1911,  regulating  hours  women  may  be  employed, 
must  be  considered  in  its  general  application  and  not 
as  to  particular  instances 579 

act  of  191 1  is  valid  in  so  far  as  it  applies  to  the  employ- 
ment of  women  in  hotels 580 

EQUITY. 

cloud  on  title  defined — what  claim  constitutes  a  cloud  on 
title  such  as  is  within  the  jurisdiction  of  a  court  of 
equity  to  remove 49 

prevention  of  forfeitures  is  within  jurisdiction  of  equity — 
when  equity  will  relieve  against  forfeiture  of  title  for 
non-payment  of  taxes  when  due 49 

clear  proof  is  required  to  justify  decree  transferring  title 
to  land  in  pursuance  of  oral  contract 88 

purchaser  of  a  base  fee  is  entitled  to  partition — right  to 
partition  does  not  depend  upon  possession 92 

when  bill  for  partition  need  not  aver  that  complainant's 
grantor  is  living  even  though  his  estate  will  end  if  such 
grantor  dies  leaving  no  child 92 

when  a  deed  will  not  be  set  aside  for  breach  of  alleged 
agreement  by  grantee  to  support  grantor 141 

when  a  bill  of  review  for  error  apparent  on  the  face  of 
the  decree  is  barred  by  complainant's  delay 161 

when  a  partition  decree  cannot  be  disturbed  after  thirty 
years  for  alleged  error — equity  does  not  encourage  as- 
sertion of  stale  claims 161 

when  equity  will  not  assume  jurisdiction  to  settle  claim 
against  estate 161 

when  objection  that  wife  did  not  sign  contract  is  no  de- 
fense to  suit  for  specific  performance 209 

when  remedy  against  defaulting  party  is  not  limited  to 
the  forfeiture  of  his  deposit 209 

equity  may  relieve  against  fraud  in  a  land  trade  though 
no  fiduciary  relation  is  involved 271 
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when  equity  may  follow  fund  into  other  property  and  es- 
tablish a  lien  therefor 271 

statute  authorizes  fees  to  master  for  taking  testimony  and 
also  for  amount  paid  to  the  stenographer 315 

when  tax  deed  is  void — when  holder  of  tax  deed  is  not 
entitled  to  reimbursement 327 

tcnd'ir  is  not  necessary  to  fix  liability  for  costs  if  holder 
of  tax  deed  is  not  entitled  to  reimbursement * 327 

oral  testimony  as  to  existence  and  terms  of  a  contract 
must  be  clear  and  explicit  to  justify  a  decree  of  spe- 
cific performance 607 

when  Statute  of  Frauds  is  a  defense 607 

ESTOPPEL. 

when  doctrine  of  estoppel  in  pais  is  available  as  a  defense 
to  quo  warranto  proceeding 396 

when  city  is  estopped  to  oust  gas  company  from  its  use 
of  the  city's  streets  and  alleys 396 

when  widow  is  estopped  to  claim  homestead 494 

when  party  to  a  specific  performance  suit  cannot  invoke 
doctrine  of  estoppel  to  prevent  the  defense  of  the  Stat- 
ute of  Frauds 607 

EVIDENCE. 

the  rule  excluding  evidence  to  explain  a  will  does  not 
extend  to  circumstances  surrounding  the  testator 39 

facts  under  which  person  accused  of  murder  is  guilty  of 
no  more  than  manslaughter 53 

where  a  conviction  for  murder  depends  upon  an  alleged 
admission  by  accused,  clear  proof  is  required  that  the 
alleged  admission  was  in  fact  made 62 

clear  proof  is  required  to  justify  decree  transferring  title 
to  land  in  pursuance  of  an  oral  contract 88 

when  wife  is  not  a  competent  witness  in  suit  by  her  and 
her  husband  to  compel  the  son  to  convey  to  them  land 
which  had  belonged  to  husband 88 

when  plaintiff  in  action  for  damages  against  coal  mining 
company  cannot  recover  unless  his  case  falls  within  the 
provisions  of  Mines  and  Miners  act 104 

.a  carpenter  employed  on  outside  work  at  a  mine  is  not 
within  protection  of  Mines  and  Miners  act 104 

when  plaintiff  may  read  questions  and  answers  from  de- 
position taken  by  defendant  but  not  introduced  by  de- 
fendant nor  withdrawn  before  trial 134 
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when  plaintiff  cannot  testify  to  a  conversation  with  de- 
fendant's agent  who  is  dead 134 

right  of  adverse  party  to  testify  where  the  deposition  of 
a  deceased  person  is  read  in  evidence — ^what  does  not 
justify  setting  aside  deed 141 

what  must  appear  where  there  is  no  direct  proof  of  un- 
due influence — when  issue  of  undue  influence  in  a  will 
case  need  not  go  to  the  jury 148 

what  facts  in  a  will  contest  case  do  not  tend  to  establish 
the  charge  of  undue  influence 149 

rule  as  to  admitting  testimony  upon  promise  of  counsel 
to  show  its  materiality 167 

when  refusal  to  exclude  evidence  tending  to  show  that 
one  charged  with  murder  had  bought  a  revolver  is  re- 
versible error 167 

when  question  whether  stock  yards  company  was  negli- 
gent in  using  a  certain  oil  in  which  to  dip  tick-infested 
animals  is  for  the  jury 178 

purpose  of  sections  35  and  36  of  the  Conveyances  act — 
the  rule  where  both  the  original  instrument  and  the  rec- 
ord are  lost  or  destroyed 202 

when  an  affidavit  is  sufficient  to  authorize  introduction  of 
secondary  evidence 202 

an  objection  to  introduction  of  secondary  evidence  must 
be  specific  if  it  can  be  obviated  by  amendment 202 

admissibility  of  certified  copy  of  records  of  United  States 
land  office  does  not  depend  upon  the  statute 203 

Burnt  Records  act — party  is  not  required  to  submit  origi- 
nals, with  copies,  for  verification 203 

jury  in  condemnation  cannot  assume  that  the  considera- 
tion named  in  deeds  was  not,  in  fact  paid — rule  as  to 
evidence  of  sales  of  similar  property 232 

opinions  of  witnesses  as  to  value  of  property  condemned 
are  not,  in  a  proper  sense,  expert  testimony 232 

it  is  improper  to  allow  a  witness  to  base  his  opinion  as 
to  value  upon  a  list  of  alleged  sales  of  land 232 

judgment  of  witness  as  to  value  of  property  is  his  con- 
clusion from  known  facts — when  cross-examination  of 
witness  goes  too  far 233 

when  evidence  of  the  sale  of  other  property  is  admissible 
though  bought  for  another  railroad  by  individuals 233 

jury  may  consider  whether  city  council  will  consent  to 
laying  of  switch  track  to  property 233 

cross-examination  of  witness  tending  only  to  show  that 
she  was  not  of  chaste  character  is  improper 261 
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evidence  held  sufficient  to  sustain  conviction  for  attempt- 
ing to  incite  another  to  commit  perjury 261 

voluntary  conveyances  made  on  eve  of  the  grantor's  mar- 
riage are  prima  facie  fraudulent — when  the  grantees  are 
not  purchasers  for  value 281 

plaintiff  in  action  for  malicious  prosecution  must  prove 
not  only  malice  but  want  of  probable  cause 290 

the  want  of  probable  cause  cannot  be  inferred  from  the 
proof  of  malice — what  tends  to  show  that  prosecution 
was  malicious 290 

oral  testimony  is  not  admissible  in  evidence  to  impeach 
records  of  Secretary  of  State's  office  concerning  the  re- 
turning of  a  bill  with  Governor's  veto 332 

improvement  board's  action  in  letting  a  contract  is  pre- 
sumed to  be  lawful — party  attacking  such  action  has 
the  burden  of  proving  it  unlawful 343 

undue  influence  is  not  presumed  from  mere  fact  of  illicit 
relations — burden  of  proving  undue  influence  is  upon 
the  party  asserting  it 350 

proof  must  show  that  the  influence  exercised  overcame 
the  donor's  free  will 350 

a  resulting  trust  may  be  established  by  parol  evidence — 
such  trust  must  arise  when  title  vests 351 

payment  of  consideration  merely  raises  prima  facie  pre- 
sumption in  favor  of  resulting  trust 351 

intention  that  grantee  should  take  beneficial  interest  need 
not  be  proved  by  express  declarations 351 

when  declarations  of  a  payor  of  consideration  that  farm 
was  his  are  not  admissible 351 

burden  is  upon  party  seeking  to  establish  trust 351 

party  asserting  fraud  after  the  lapse  of  twenty- two  years 
must  make  a  clear  showing 432 

when  decree  reforming  deed  and  record  for  alleged  fraud 
cannot  stand ' 432 

what  evidence  is  not  admissible  in  determining  value  of 
leased  school   lands 439 

party  claiming  fraud  by  false  representations  must  show 
that  he  relied  thereon 465 

extrinsic  evidence  not  admissible  to  supply  omissions  in 
will  nor  to  make  a  will  for  testator 480 

opinions  of  mere  casual  acquaintances  as  to  the  grantor's 
mental  capacity  are  admissible  but  are  not  entitled  to 
much  weight 498 

on  probate,  only  the  testimony  of  subscribing  witnesses  is 
competent  on  question  of  mental  capacity 504 
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transcript  of  proceedings  for  appointment  of  conservator 
not  admissible  on  application  for  probate 504 

the  presumption  that  unsoundness  of  mind  once  shown 
will  continue  is  not  conclusive 505 

party  may  be  convicted  of  receiving  stolen  property  upon 
uncorroborated  testimony  of  the  thieves 509 

evidence  as  to  other  transactions  before  the  one  in  ques- 
tion is  admissible  to  show  guilty  knowledge 509 

wife  cannot  testify  to  conversations  with  husband — when 
admission  of  her  testimony  as  to  such  conversations  is 
harmless ^ 596 

when  it  is  error  to  refuse  to  admit  testimony  that  testa- 
tor's near  relatives  were  insane 615 

whether  a  non-expert  is  competent  to  give  opinion  as  to 
testator's  mental  capacity  is  for  the  court 615 

declarations  of  testator  in  conflict  with  the  provisions  of 
the  will  are  not  admissible 615 

execution  of  deed  cannot  be  shown  by  secondary  evidence 
unless  its  loss  or  destruction  is  shown 621 

EXECUTORS  AND  ADMINISTRATORS. 

effect  where  surviving  partners  and  executors  of  deceased 
partner  continue  business  under  the  authority  of  the  de- 
ceased partner's  will iii 

executors  of  deceased  partner  have  power  to  make  bind- 
ing settlement  with  the  surviving  partners iii 

power  of  county  court  to  issue  citation  against  surviving 
partners  under  section  89  of  Administration  act 112 

when  county  court  cannot  go  behind  settlement  with  ex- 
ecutors and  issue  citation  against  surviving  partners...   112 

what  does  not  prevent  the  executors  from  being  partners 
with  the  surviving  partners 112 

sections  87  to  90  of  Administration  act,  concerning  sur- 
viving partners  and  the  county  court,  do  not  exclude  ju- 
risdiction of  equity  to  require  accounting 112 

EXEMPTION  FROM  TAXATION.— See  TAXES. 

FACTORIES.— See  MASTER  AND  SERVANT. 

FEES. 

statute  authorizes  fees  for  taking  testimony  and  also  for 
amount  paid  to  the  stenographer 315 

Supreme  Court  may  reduce  master's  allowance  for  exam- 
ining questions  and  reporting  conclusions 315 
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officer  of  a  corporation  is  not  a  trustee  for  stockholders 
as  respects  their  stock,  and  he  may  buy  their  stock  as 
though  he  were  a  stranger 464 

a  confidential  relation  does  not  exist  from  mere  fact  that 
parties  are  brothers-in-law 465 

FINDINGS  OF  FACT. 

Supreme  Court  is  bound  by  facts  as  found  by  Appellate 
Court's  judgment — what  finding  by  the  Appellate  Court 
precludes  recovery  on  note 185 

FINES. 

judgment  may  require  a  prisoner  to  work  out  his  fine  after 

expiration  of  maximum  terra  of  imprisonment 299 

mere  fact  that  a  person  is  a  pauper  does  not  entitle  him 

to  be  relieved  from  working  out  a  fine 299 

requiring  person  to  work  out  a  fine  for  violating  an  ordi- 
nance is  not  a  violation  of  the  Federal  constitution  pro- 
hibiting involuntary  servitude 361,  338 

FORFEITURES. 

the  prevention  of  forfeitures  is  within  the  jurisdiction  of 
equity — when  equity  will  relieve  against  the  forfeiture 
of  title  for  non-payment  of  taxes  when  due 49 

FORGERY. 

an  indictment  for  forging  certification  of  check  need  not 
aver  facts  showing  possibility  of  defrauding  nor  how 
accused  intended  to  defraud 554 

such  indictment  need  not  allege  existence  of  the  bank  on 
which  check  was  drawn — when  authority  of  agent  need 
not  be  averred 554 

when  one  judgment  may  be  entered  on  plea  of  guilty  to 
both  counts  of  indictment 554 

FORMER  CASES. 

People  V.  Zimmer,  252  111.  9,  distinguished,  as  to  when  a 
prisoner  under  joint  judgment  in  tort  is  entitled  to  be 
discharged  on  habeas  corpus » 43 

People  V.  Wanek,  241  111.  529,  distinguished,  as  to  candi- 
dates for  county  offices  not  needing  to  file  petitions  with 
the  board  of  election  commissioners 72 

Pain  V.  Parson,  179  111.  185,  distinguished,  as  to  when  a 
wife  is  not  competent  witness  in  husband's  behalf 88 
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Coon  V.  Wilson,  222  111.  633,  distinguished,  as  to  when 
there  is  no  abandonment  or  giving  possession  in  pursu- 
ance of  deed 96 

Spring  Valley  Coal  Co.  v.  Greig,  226  111.  511,  distin- 
guished, as  to  when  carpenter  working  for  mining  com- 
pany is  not  within  protection  of  Mines  and  Miners  act.   104 

Trust  Co.  V.  St.  L.,  I.  M.  &  S.  Ry.  Co.  208  111.  419,  dis- 
tinguished, as  to  fact  legality  of  consolidation  of  rail- 
road cannot  be  questioned  in  condemnation  proceeding.  231 

Browne  v.  Siegel,  Cooper  &  Co.  191  111.  226,  distin- 
guished, as  to  when  doctrine  of  assumed  risk  is  no  de- 
fense to  servant's  action  to  recover  damages 245 

BerkenHeld  v.  People,  191  111.  272,  followed,  as  to  rule 
that  judgment  may  require  prisoner  to  work  out  his  fine 
after  expiration  of  maximum  term  of  imprisonment . . .  299 

rule  announced  in  Rohy  v.  Chicago,  215  111.  604,  applied, 
so  as  to  make  decision  of  law  department  of  city  as  to 
prolonging  litigation  final,  in  the  absence  of  fraud 306 

People  V.  McCullough,  210  111.  488,  adhered  to,  as  to  oral 
testimony  not  being  admissible  to  impeach  the  records 
of  Secretary  of  State's  office  showing  veto 332 

C.  &  V.  R.  R.  Co.  V.  Fackney,  78  111.  116,  Bank  v.  Fetter- 
son,  200  id.  215,  and  Park  Comrs.  v.  Granite  Co.  200  id. 
527,  distinguished,  as  to  when  a  lien  may  be  enforced 
in  a  court  of  law 524 

Turnes  v.  Brenckle,  249  111.  394,  explained,  as  to  when 
permitting  enforcement  of  lien  does  not  violate  right  of 

,   trial  by  jury 524 

Conover  v.  Cotton,  251  111.  587,  distinguished,  as  to  acts 
of  drainage  commissioners  being  subject  to  review  by 
the  courts 543 

Whittemore  v.  People,  227  111.  453,  and  People  v.  Whit- 
temore,  253  id.  378,  adhered  to,  as  to  liability  of  bonds- 
men of  the  State  Auditor  and  State  Treasurer  for  reg- 
istered bond  fund  used  by  them 612 

FRATERNAL  INSURANCE.--See  INSURANCE. 

FRAUD. 

equity  may  relieve  against  fraud  in  a  land  trade  though 
no  fiduciary  relation  is  involved 271 

when  equity  may  follow  fund  into  other  property  and  es- 
tablish a  lien  therefor 271 

when  statements  as  to  the  value  of  property  are  not  mere 
opinions  but  statements  of  fact 315 

3  5  4  _  4  4 


658  INDEX.  [2S4  IlL 
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voluntary  conveyances  on  eve  of  grantor's  marriage  are 

prima  facie  fraudulent  as  to  the  wife — when  grantees 

are  not  purchasers  for  value 281 

party  asserting  fraud  after  the  lapse  of  twenty-two  years 

must  make  a  clear  showing 432 

when  decree  reforming  deed  and  record  for  alleged  fraud 

cannot  stand 432 

party  claiming  fraud  by  false  representations  must  show 

fhat  he  relied  upon  them 465 

a  confidential  relation  does  not  exist  from  mere  fact  that 

parties  are  brothers-in-law 465 

FREEHOLD. 

when  a  freehold  is  not  involved  on  appeal  from  a  decree 

in  a  partition  proceeding 128 

a  freehold  is  not  involved  in  a  proceeding  to  have  a  deed 

declared  to  be  a  mortgage 158 

GAMBLING. 

when  the  statute  prohibiting  gambling  in  stocks  does  not 
apply — when  a  contract  giving  option  on  stock  is  not 
within  the  Criminal  Co3e 464 

GAS  COMPANIES.— See  CORPORATIONS. 

HABEAS  CORPUS. 

a  party  in  custody  under  a  judgment  may  be  discharged 
when  the  judgment  ceases  to  be  operative 43 

on  writ  of  habeas  corpus  the  court  may  determine  whether 
the  judgment  of  the  other  court  has  been  paid  or  has 
otherwise  ceased  to  be  operative 43 

one  in  custody  under  joint  judgment  in  tort  may  be  dis- 
charged when  his  joint  defendant  pays  the  judgment..     43 

determination  by  court  in  habeas  corpus  proceeding  that 
judgment  has  been  paid  cannot  be  inquired  into  in  a 
mandamus  proceeding  against  the  sheriff 43 

HIGHWAYS. 

no  express  declaration  is  necessary  to  show  a  dedication 

for  street — effect  where  plat  is  not  a  statutory  one ....   326 
when  grant  of  land  carries  fee  to  center  of  street 326 

HOMESTEAD. 

when  a  deed  does  not  convey  a  homestead  estate — when 
there  is  no  abandonment  or  giving  possession  in  pur- 
suance of  deed 96 


254  III.]  INDEX.  659 

HOMZSTKAD.— Continued.  page. 

effect  of  deed  to  grantor's  wife  and  children  where  wife 
did  not  sign  the  deed  and  possession  was  not  delivered 
by  grantor  in  pursuance  of  deed 96 

personal  residence  of  widow  on  homestead  premises  is  not 
required — effect  where  heirs  obtain  possession  in  her 
absence  without  her  consent.  .* 281 

when  widow  cannot  claim  homestead  and  dower  in  lieu  of 
bequest  of  personal  property — when  widow  is  estopped 
to  claim  homestead 494 

HOTELS. 

there  is  a  distinction  between  hotels  and  boarding  houses 
with  reference  to  work  of  employees 579 

Women's  Ten  Hour  law  of  191 1  is  valid  as  applied  to  em- 
ployment of  women  in  hotels 580 

HUSBAND  AND  WIFE. 

what  necessary  to  make  ante-nuptial  contract  binding — 
when  intended  wife  is  not  chargeable  with  knowledge 
of  amount  of  intended  husband's  property. 60 

when  wife  is  not  a  competent  witness  in  suit  by  her  and 
her  husband  to  compel  the  son  to  convey  to  them  land 
which  had  belonged  to  husband 88 

effect  of  deed  to  grantor's  wife  and  children  where  the 
wife  did  not  sign  the  deed  and  the  grantor  did  not  de- 
liver possession  in  pursuance  thereof 96 

contract,  not  signed  by  wife,  to  convey  homestead  prem- 
ises is  not  void — when  objection  that  wife  did  not  sign 
contract  is  no  defense 209 

voluntary  conveyances  on  eve  of  grantor's  marriage  are 
prima  facie  fraudulent  as  to  the  wife — when  grantees 
are  not  purchasers  for  value 281 

what  is  necessary  in  order  to  sustain  conveyance  on  eve 
of  marriage  as  against  claim  for  dower — moral  obliga- 
tion to  convey  is  not  sufficient 281 

wife  cannot  testify  to  conversations  with  her  husband — 
when  admission  of  her  testimony  as  to  such  conversa- 
tions is  harmless 596 

INDICTMENT. 

there  are  two  ways  of  averring  the  materiality  of  the  al- 
leged false  testimony  in  perjury  indictment 260 

rule  as  to  averring  materiality  of  testimony  in  prosecu- 
tion for  attempting  to  incite  another  to  commit  perjury.  260 

when  indictment  need  not  aver  authority  of  agent 554 
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an  indictment  for  forging  certification  of  check  need  not 
aver  facts  showing  possibility  of  defrauding  nor  how 
accused  intended  to  defraud 554 

such  indictment  need  not  allege  existence  of  the  bank  on 
which  check  was  drawn 554 

indictment  *  for  forcible  rape  need  not  allege  that  the  fe- 
male was  not  the  wife  of  accused 588 

INJUNCTION. 

one  seeking  to  enjoin  carrying  out  contract  upon  ground 
that  improvement  board's  action  in  letting  it  was  un- 
lawful has  burden  of  proving  that  fact 343 

INJURIES.— See  NEGLIGENCE. 

INSTRUCTIONS. 

when  giving  instructions  concerning  the  doctrine  of  self- 
defense  is  error  though  instructions  are  correct 167 

when  objection  to  giving  instruction  may  be  considered 
though  abstract  does  not  contain  all  instructions 167 

when  an  instruction  states  correct  measure  of  damages 
where  vendor  re-sells  goods  rejected  by  vendee 368 

when  giving  incorrect  instruction  is  harmless 369 

when  accused  cannot  complain  that  instructions  stating 
the  doctrine  of  self-defense  were  given 559 

when  instructions  as  to  degree  of  mental  capacity  neces- 
sary to  make  a  will  are  not  incorrect 615 

INSURANCE. 

when  statements  in  application  for  benefit  certificate  will 
not  be  regarded  as  warranties — rule  where  statements 
are  expressly  declared  to  be  warranties 80 

what  answer  to  question  in  application  is  material  to  the 
risk — when  question  is  not  ambiguous 81 

language  of  an  insurance  contract  cannot  be  perverted  in 
order  to  raise  an  ambiguity — general  verdict  inconsist- 
ent with  special  findings  cannot  stand 81 

INTOXICATING  LIQUORS. 

act  of  191 1,  to  prevent  drinking  liquor  on  trains,  is  not  in- 
valid as  discriminating  against  the  passengers  in  day 
coaches  and  smoking  cars 624 

the  act  of  191 1,  to  prevent  use  of  intoxicating  liquor  on 
trains,  is  not  invalid  as  depriving  persons  of  liberty  and 
property  without  due  process  of  law 625 
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regulation  of  right  to  drink  intoxicating  liquor  is  within 
the  police  power  of  the  State 624 

arrest  of  passenger  for  violating  act  of  191 1  is  not  uncon- 
stitutional— penalty  for  violating  the  act  of  191 1  is  not 
manifestly  unreasonable 625 

JUDGMENTS  AND  DECREES. 

when  former  decision  of  Supreme  Court  cannot  be  said 
to  be  decisive  of  a  constitutional  question 104 

when  judgment  sufficiently  specifies  the  crime  of  which 
the  accused  was  convicted — judgment  need  not  specify 
the  maximum  term  of  imprisonment 146 

judgment  may  require  prisoner  to  work  out  his  fine  after 
expiration  of  maximum  term  of  imprisonment 299 

provision  of  Municipal  Court  act  concerning  abbreviated 
forms  is  not  invalid — such  provision  applies  to  forms  of 
entries  of  final  judgments 338 

when  judgment  sentencing  defendant  to  house  of  correc- 
tion is  not  invalid  for  uncertainty 338 

judgment  must  limit  period  of  imprisonment  in  house  of 
correction  to  the  maximum  term  fixed  by  law 338 

when  reversal  of  judgment  does  not  require  new  trial...  339 

object  of  entering  a  nunc  pro  tunc  order — when  order  can 
not  be  entered  nunc  pro  tunc 554 

after  the  term  has  passed  the  court  cannot  set  aside  the 
judgment  and  sentence 555 

JURISDICTION. 

Supreme  Court  will  not  decide  constitutionality  of  stat- 
ute unless  the  question  is  necessarily  involved — when 
validity  of  statute  is  not  involved 99 

sections  87  to  90  of  Administration  act,  relating  to  sur- 
viving partners  and  the  county  court,  do  not  exclude 
the  jurisdiction  of  equity  to  require  accounting 112 

when  county  court  cannot  go  behind  settlement  between 
executors  and  surviving  partners  and  require  the  sur- 
viving partners  to  make  a  further  accounting 112 

when  a  freehold  is  not  involved  on  appeal  from  a  decree 
in  a  partition  proceeding 128 

a  freehold  is  not  involved  in  a  proceeding  to  have  a  deed 
declared  to  be  a  mortgage 158 

when  court  of  equity  will  not  assume  jurisdiction  to  settle 
claim  against  estate 161 

whether  appeal  from  non-judicial  body  will  be  entertained 
depends  on  nature  of  rights  involved 543 
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acts  of  drainage  commissioners  involving  property  rights 
may  be  judicially  reviewed 543 

provisions  of  the  Farm  Drainage  act  for  appeal  to  county 
court  from  decision  of  commissioners  as  to  classifica- 
tion of  lands  are  valid 543 

when  a  constitutional  question  will  not  be  considered — 
when  Supreme  Court  will  retain  jurisdiction  although 
constitutional  question  is  not  passed  on 549 

JURY. 

the  jury  contemplated  bjr  the  constitution  is  a  necessary 

part  of  a  legally  organized  court 387 

the  "district"  from  which  a  jury  may  be  drawn  cannot 

extend  beyond  the  limits  of  a  county 387 

LACHES. 

when  a  partition  decree  cannot  be  disturbed  after  thirty 
years  for  alleged  error — equity  does  not  encourage  as- 
sertion of  stale  claims 161 

LEASES.— See  APPRAISEMENTS. 

LICENSE. 

effect  of  a  grant  of  underlying  coal  with  unrestricted  li- 
cense to  remove  it 474 

LIMITATIONS. 

when  bill  of  review  for  error  apparent  on  the  face  of  the 

decree  is  barred  by  complainant's  delay 161 

when  cause  of  action  for  malicious  prosecution  arises — 

when  action  is  not  barred  by  statute 290 

a  title  acquired  under  section  6  of  the  Limitation  act  may 

be  registered — partition  decree  is  color  of  title  though 

it  is  erroneous 379 

knowledge  of  defects  in  title  or  of  adverse  claims  does 

not  necessarily  mean  bad  faith 379 

LIVE  STOCK.— See  ANIMALS. 
LODGES.— See  BENEFIT  SOCIETIES. 

MALICIOUS  PROSECUTION. 

when  a  cause  of  action  for  malicious  prosecution  arises — 

when  action  is  not  barred  by  statute 290 

plaintiff  in  an  action  for  malicious  prosecution  must  prove 

not  only  malice  but  want  of  probable  cause 290 
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the  want  of  probable  cause  cannot  be  inferred  from  the 

proof  of  malice — what  tends  to  show  that  prosecution 

was  malicious 290 

force  and  effect  of  a  reversed  judgment  of  conviction  as 

a  defense  to  suit  for  malicious  prosecution 291 

what  does  not  destroy  force  of  judgment  of  conviction  as 

prima  facie  evidence  of  probable  cause 291 

MANDAMUS. 

decision  on  habeas  corpus  that  judgment  in  tort  is  paid 
cannot  be  reviewed  in  a  mandamus  suit  to  compel  the 
sheriff  to  re-arrest  the  defendant 43 

MANSLAUGHTER. 

facts  under  which  person  accused  of  murder  is  guilty  of 
no  more  than  manslaughter 53 

MARRIAGE. 

what  necessary  to  make  ante-nuptial  contract  binding — 
when  intended  wife  is  not  chargeable  with  knowledge 
of  amount  of  intended  husband's  property 60 

MASTER  AND  SERVANT.— See  MINES. 

statutory  duty  to  enclose  or  guard  dangerous  machinery  is 
not  dependent  upon  notice  from  the  factory  inspector  to 
provide  such  safety  devices 244 

when  declaration  in  action  by  injured  servant  sufficiently 
shows  that  machine  was  so  located  as  to  be  dangerous 
to  employees 244 

object  and  effect  of  the  act  of  1909,  concerning  the  en- 
closing of  dangerous  machinery — new  situation  in  re- 
lation of  master  and  servant  is  created 244 

the  act  of  1909  increases  the  standard  of  the  master's  duty 
to  his  employees — master  owes  to  each  employee  the 
duty  of  enclosing  dangerous  machinery 244 

an  employee  does  not  assume  the  risk  of  master's  viola- 
tion of  act  of  1909 — assumption  of  risk  no  defense  to 
his  action  to  recover  damages 244 

the  Women's  Ten  Hour  law  of  191 1  is  valid  as  applied  to 
the  employment  of  women  in  hotels 580 

MASTERS  IN  CHANCERY. 

statute  authorizes  fees  for  taking  testimony  and  also  for 

the  amount  paid  to  the  stenographer 315 

Supreme  Court  may  reduce  master's  allowance  for  ex- 
amining questions  in  issue  and  reporting  conclusions..  315 
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MEASURE  OF  DAMAGES.— See  DAMAGES. 

MECHANICS'  UENS.  page. 

material  must  have  been  delivered  for  the  purpose  of  be- 
ing used  in  construction — what  is  meant  by  "used  in 
the  construction  of  the  building" 549 

no  right  to  a  mechanic's  lien  exists  for  lumber  used  to 
make  molds  for  concrete 549 

MENTAL  CAPACITY.— See  DEEDS;   WILLS. 

MINES. 

plaintiff  in  action  for  damages  against  coal  company  can 

not  recover  unless  case  falls  within  Mines  and  Miners  act.   104 
carpenter  employed  on  outside  work  at  mine  is  not  witfiin 

protection  of  the  Mines  and  Miners  act 104 

mandate  of  constitution  concerning  laws  for  protection  of 

coal  miners  applies  only  to  operative  miners 104 

Mines  and  Miners  act. cannot  be  construed  to  include  a 

carpenter  employed  on  outside  work  without  rendering 

the  act  unconstitutional 105 

declaration  need  not  allege  how  the  characteristics  of  a 

dangerous  mule  will  manifest  themselves 199 

MONOPOLY. 

what  transaction  between  corporations  is  illegal — one  pub- 
lic service  corporation  cannot  contract  with  another  to 
suppress  competition 395 

what  is  a  violation  of  the  rule  that  one  corporation  cannot 
hold  stock  in  another 396 

the  Gas  act  of  1897  can  only  be  availed  of  by  corporations 
actually  engaged  in  furnishing  gas 396 

MORTGAGES. 

judgment  creditor  who  redeems  acquires  only  the  title  of 
the  judgment  debtor — ^when  wife  need  not  contribute  a 
portion  of  Redemption  money 130 

MOTOR  VEHICLES. 

the  act  of  191 1  was  intended  to  put  the  whole  subject  of 
motor  vehicles  under  State  control 514 

Motor  Vehicle  act  of  191 1  does  not  embrace  more  than 
one  subject  and  is  not  invalid 514 

provision  for  creating  a  road  fund  with  motor  vehicle  li- 
cense money  is  not  special  legislation 514 

the  Secretary  of  State  must  pay  all  license  fees  into  the 
State  treasury 515 
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decision  of  law  department  of  city  upon  question  of  pro- 
longing litigation  is  final,  in  absence  of  fraud 306 

question  of  issuing  special  assessment  bonds  need  not  be 
submitted  to  vote  of  people 343 

what  is  meant  by  the  term  "lowest  responsible  bidder," 
used  in  the  statute  relating  to  letting  contracts  for  con- 
structing local  improvements ' 343 

improvement  board's  action  in  letting  a  contract  is  pre- 
sumed to  be  lawful — a  party  attacking  such  action  has 
the  burden  of  proving  it  unlawful 343 

there  is  a  distinction  between  the  franchise  of  a  corpora- 
tion and  its  right  to  use  the  streets 395 

the  franchise  of  a  lighting  corporation  exists  independ- 
ently of  any  action  by  city — the  franchise  of  a  corpora- 
tion cannot  be  assigned 395 

when  doctrine  of  estoppel  in  pais  is  available  as  a  defense 
to  quo  warranto  proceeding 396 

when  city  is  estopped  to  oust  gas  company  from  its  use 
of  the  city's  streets  and  alleys 396 

MURDER. 

facts  under  which  person  accused  of  murder  is  guilty  of 
no  more  than  manslaughter 53 

where  conviction  for  murder  depends  upon  an  alleged  ad- 
mission by  accused,  clear  proof  is  required  that  the  al- 
leged admission  was  in  fact  made 62 

the  Supreme  Court  cannot  sustain  conviction  if  the  evi- 
dence leaves  question  of  guilt  in  serious  doubt 62 

when  testimony  that  accused  purchased  revolver  should 
be  excluded  for  failure  to  connect  such  testimony  with 
the  killing  of  the  deceased 167 

when  giving  instructions  stating  doctrine  of  self-defense 
is  error  though  instructions  are  correct 1 167 

when  proof  of  express  malice  is  unnecessary — when  it  is 
not  reversible  error  to  permit  blood-stained  clothing  to 
be  taken  to  jury  room 559 

proof  of  prejudice  of  juror  must  be  clear  and  satisfactory 
to  be  ground  for  new  trial 559 

when  accused  cannot  complain  that  instructions  stating 
doctrine  of  self-defense  were  given 559 

MUTUALITY. 

when  an  executory  contract  is  terminable  at  the  will  of 
either  party — when  contract  lacks  mutuality 215 
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NEGLIGENCE.  page. 

what  essential  to  authorize  recovery  of  damages  for  in- 
jury to  property  by  street  railway  car  upon  ground  that 
the  railway  is  a  public  nuisance , 99 

when  plaintiff  in  action  for  damages  against  coal  mining 
company  cannot  recover  unless 'his  case  falls  within  the 
provisions  of  Mines  and  Miners  act 104 

a  carpenter  employed  on  outside  work  at  a  mine  is  not 
within  protection  of  Mines  and  Miners  act 104 

duty  of  a  stock  yards  company  which  undertakes  to  dip 
tick-infested  animals  for  its  customers 178 

when  question  whether  stock  yards  company  was  negli- 
gent in  using  a  certain  oil  in  which  to  dip  tick-infested 
animals  is  for  the  jury 178 

when  release  of  damages  for  a  personal  injury  cannot  be 
,  impeached  in  an  action  at  law 187 

a  default  admits  every  material  fact  alleged — one  who 
voluntarily  submits  to  default  cannot  insist  on  technical 
refinements  in  construing  declaration 198 

declaration  need  not  allege  how  the  characteristics  of  a 
dangerous  mule  will  manifest  themselves 199 

statutory  duty  to  enclose  or  guard  dangerous  machinery 
is  not  dependent  upon  notice  from  factory  inspector  to 
provide  such  safety  devices 244 

object  and  effect  of  the  act  of  1909,  requiring  master  to 
enclose  or  guard  dangerous  machinery 244 

act  of  1909  increases  the  standard  of  the  master's  duty  to 
employees  using  dangerous  machinery 244 

the  doctrine  of  assumed  risk  is  no  defense  to  action  by  a 
servant  for  injury  caused  by  master's  failure  to  g^ard 
machinery  as  required  by  act  of  1909 244 

when  person  on  depot  platform  is  a  trespasser — general 
rule  as  to  time  when  obligation  arises  not  to  wantonly 
injure  trespasser 595 

when  railroad  company  is  liable  for  injury  to  trespasser 
though  his  presence  was  unknown 596 

specific  ill-will  toward  a  person  or  an  intention  to  injure 
him  is  not  necessary  in  order  to  render  his  injury  will- 
ful and  wanton , 596 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

proof  of  prejudice  of  juror  in  criminal  case  must  be  clear 
to  be  ground  for  a  new  trial 559 
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NOTICE.                                                                              PAGE, 
appearance  by  individuals  does  not  waive  defective  no- 
tice as  to  a  corporation 521 

NUISANCES. 

what  is  essential  to  warrant  recovery  of  damages  for  in- 
jury to  property  by  a  street  railway  car  upon  ground 
that  the  railway  is  a  public  nuisance 99 

OFFICES. 

legislature  may  impose  upon  State  executive  officers  such 

duties  as  it  sees  fit 10 

fact  that  officers  are  created  by  the  constitution  does  not 

give  them  unrestricted  powers 10 

Secretary  of  State  is  not  independent  of  the  legislature 

even  in  the  performance  of  constitutional  duties 10 

State  Civil  Service  law  of  191 1  is  not  invalid  as  applied 

to  positions  of  assistant  chief  clerk,  chief  corporation 

clerk  and  book-keeper  in  Secretary  of  State's  office. ...     11 

OPTIONS. 

when  the  statute  prohibiting  gambling  in  stocks  does  not 
apply — when  contract  giving  an  option  on  stock  is  not 
within  the  Criminal  Code 464 

PAROLE  LAW. 

the  Parole  law  does  not  fix  or  change  the  punishment  for 

any  crime 146 

the  Parole  law  does  not  limit  the  pardoning  power  nor 

the  right  to  apply  for  pardon  or  reprieve 146 

PARSONAGES.— See  CHURCHES. 

PARTIES. 

who  may  sue  out  a  writ  of  error — what  is  necessary  to 
enable  party  to  sue  out  common  law  writ  of  certiorari..  306 

when  tax-payer  cannot  prosecute  writ  of  error  to  review 
judgment  in  certiorari  suit  quashing  proceedings  of  city 
civil  service  commission 306 

PARTITION. 

the  purchaser  of  a  base  fee  is  entitled  to  partition — ^the 
right  to  partition  does  not  depend  on  possession 92 

when  bill  for  partition  need  not  aver  that  complainant's 
grantor  is  living  even  though  his  estate  will  terminate 
if  grantor  dies  without  leaving  a  child 92 
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PARTNERSHIP.  .    page. 

death  of  partner  is,  ipso  facto,  a  dissolution  of  the  part- 
nership— duty  of  surviving  partners  is  to  settle  up  the 
partnership  business iii 

surviving  partners  continuing  business  without  authority 
to  do  so  act  at  their  peril 1 1 1 

effect  where  business  is  carried  on  by  authority  of  part- 
nership articles  or  deceased  partner's  will  is  to  create  a 
new  partnership , m 

executors  of  deceased  partner  have  power  to  make  bind- 
ing settlement  with  surviving  partners iii 

what  does  not  prevent  executors  from  being  partners  with 
the  surviving  partners 112 

when  county  court  cannot  go  behind  settlement  with  ex- 
ecutors and  compel  the  surviving  partners  to  come  into 
court  and  make  further  accounting 112 

PAUPERS. 

judgment  may  require  a  prisoner  to  work  out  his  fine 

after  expiration  of  maximum  term  of  imprisonment . . .  299 
mere  fact  that  a  person  is  a  pauper  does  not  entitle  him 

to  be  released  from  working  out  a  fine 299 

PENALTIES. 

a  suit  to  recover  a  penalty  for  violation  of  ordinance  is  a 
civil  suit — purpose  of  requiring  sworn  complaint  before 
issuing  warrant 360 

after  arrest  of  party  charged  with  violation  of  ordinance 
the  procedure  is  civil  in  character 360 

penalty  for  violating  act  of  191 1,  prohibiting  the  drinking 
of  liquor  on  railroad  trains  or  at  stations,  is  not  mani- 
festly unreasonable 625 

PERJURY. 

there  are  two  ways  of  averring  the  materiality  of  the  al- 
leged false  testimony 260 

rule  as  to  averring  materiality  of  testimony  in  prosecution 
for  attempting  to  incite  another  to  commit  perjury, . . .  260 

evidence  held  sufficient  to  sustain  conviction  for  attempt- 
ing to  incite  another  to  commit  perjury 261 

PERPETUITIES. 

the  rule  against  perpetuities  stated — such  rule  is  a  rule  of 

law  and  not  of  construction 419 

when  devise  to  grand-nephews  and  grand-nieces  violates 

the  rule  against  perpetuities 420 
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PLATS.  PAGE, 

no  express  declaration  is  necessary  to  show  a  dedication 

for  streets — effect  where  a  plat  is  not  a  statutory  one . .  326 
when  grant  of  land  carries  fee  to  center  of  highway 326 

PLEADING. 

when  bill  for  partition  need  not  aver  that  complainant's 
grantor  is  living  even  though  his  estate  will  terminate 
,  if  the  grantor  dies  without  leaving  a  child 92 

character  of  pleadings  under  section  89  of  Administration 
act,  concerning  the  issue  of  a  citation  by  county  court 
against  surviving  partners 112 

when  plea  by  surviving  partners  to  petition  by  executors 
for  citation  is,  in  effect,  a  plea  of  account  stated  and 
bars  relief  unless  fraud  or  mistake  is  shown 112 

default  admits  every  material  fact  alleged — ofte  who  vol- 
untarily submits  to  default  cannot  insist  on  technical  re- 
finements in  construing  declaration 198 

declaration  need  not  allege  how  the  characteristics  of  a 
dangerous  mule  will  manifest  themselves 199 

when  declaration  in  action  by  servant  sufficiently  shows 
that  machine  was  so  located  as  to  be  dangerous  to  em- 
ployees within  meaning  of  act  of  1909 244 

there  are  two  ways  of  averring  materiality  of  false  testi- 
mony in  perjury  indictment — rule  is  the  same  in  case  of 
attempt  to  incite  another  to  commit  perjury 260 

when  motion  to  quash  complaint  upon  which  warrant  was 
issued  is  not  a  proper  remedy — when  a  complaint  is  not 
indefinite  and  uncertain 360 

when  information  in  quo  warranto  challenging  existence 
of  certain  court  need  not  allege  the  legal  existence  of 
the  office  of  judge  of  such  court 386 

PRACTICE. 

the  Supreme  Court  cannot  sustain  conviction  if  evidence 
leaves  question  of  guilt  in  serious  doubt 62 

a  general  verdict  against  a  benefit  society  cannot  stand 
where  it  is  inconsistent  with  special  findings 81 

Supreme  Court  will  not  decide  constitutionality  of  stat- 
ute unless  the  question  is  necessarily  involved — when 
validity  of  statute  is  not  involved 99 

w^hen  a  freehold  is  not  involved  on  appeal  from  a  decree 
in  a  partition  proceeding 128 

when  objection  to  giving  instruction  may  be  considered 
though  abstract  does  not  contain  all  instructions 167 
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FRACTICK^C  ontinued,  page. 

Supreme  Court  is  bound  by  facts  as  found  by  Appellate 
Court's  judgment — what  finding  by  the  Appellate  Court 
precludes  recovery  on  note 185 

correct  practice  where  party,  is  denied  leave  to  intervene 
in  trial  of  certiorari  proceeding 306 

courts  of  review  cannot  review  judgments  upon  ex  parte 
affidavits — who  may  sue  out  writ  of  error 306 

when  tax-payer  cannot  prosecute  writ  of  error  to  review 
judgment  in  certiorari  suit  quashing  proceedings  of  city 
civil  service  commission 306 

law  department  of  city  has  power  to  determine  whether 
litigation  shall  be  abandoned 306 

what  is  necessary  to  enable  a  party  to  sue  out  a  common 
law  writ  of  certiorari 306 

statute  authorizes  fees  to  master  for  taking  testimony  and 
also  for  amount  paid  to  the  stenographer 315 

Supreme  Court  may  reduce  allowance  to  master  for  ex- 
amining questions  and  reporting  conclusions 315 

power  to  make  rules  of  court  is  judicial  and  not  legisla- 
tive— provision  of  Municipal  Court  act  concerning  ab- 
breviated forms  is  not  invalid 338 

provision  of  Municipal  Court  act  concerning  abbreviated 
forms  applies  to  entries  of  judgments 338 

when  reversal  of  judgment  does  not  require  new  trial...  339 

when  a  motion  to  quash  complaint  upon  which  warrant 
was  issued  is  not  a  proper  remedy 360 

provision  of  the  Municipal  Court  act  requiring  that  court 
to  take  judicial  notice  of  ordinances  concerns  the  pro- 
cedure of  that  court  and  is  not  invalid 361 

when  question  of  method  of  bringing  ordinance  to  atten- 
tion of  appellate  tribunal  is  not  involved 361 

court  may  allow  fees  for  registrar  of  titles,  but  no  judg- 
ment should  be  entered  or  execution  awarded  in  favor 
of  the  registrar  for  such  fees 379 

what  is  not  ground  for  affirming  decree 488 

when  one  judgment  may  be  entered  on  a  plea  of  guilty 
to  both  counts  of  the  indictment 554 

what  cannot  be  considered  in  a  proceeding  to  review  a 
judgment   of  conviction 554 

object  of  entering  a  nunc  pro  tunc  order — when  order  can 
not  be  entered  nunc  pro  tunc 554 

after  the  term  has  passed  the  court  cannot  set  aside  the 
judgment  and  sentence 555 

exception  to  action  of  court  on  a  motion  to  quash  panel 
must  be  saved  by  bill  of  exceptions 588 


/ 
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PRACTICE.— Continued.                                                            page. 
when  a  constitutional  question  will  not  be  considered — 
when  Supreme  Court  will  retain  jurisdiction  although 
constitutional  question  is  not  passed  on 549 

PRIMARY  ELECTIONS. 

where  petitions  to  be  filed  under  Primary  law  of  191  o 72 

candidates  for  county  offices  are  not  required  to  file  pe- 
titions with  board  of  election  commissioners 72 

board  of  election  commissioners  must  obtain  list  of  can- 
didates for  county  offices  from  county  clerk 72 

when  alleged  conspiracy  as  to  filing  of  primary  petitions 
cannot  be  held  to  be  a  legal  injury 73 

filing  petition  before  the  hour  designated  by  the  clerk  for 
receiving  petitions  is  not  unlawful 73 

PRINCIPAL  AND  AGENT. 

when  plaintiff  cannot  testify,  to  a  conversation  with  de- 
fendant's agent  who  is  dead 134 

authority  to  an  agent  to  fix  a  price  for  land  does  not  im- 
ply authority  to  employ  a  sub-agent 135 

whether  implied  authority  exists  is  a  question  of  law 135 

when  owner  of  land  is  not  bound  by  his  agent's  employ- 
ment of  a  broker  to  sell  the  land 135 

PROBATE.— See  WILLS. 

PUBLIC  OFFICERS. 

fact  that  officers  are  created  by  the  constitution  does  not 
give  them  unrestricted  power 10 

legislature  may  impose  upon  State  executive  officers  such 
duties  as  it  sees  fit 10 

Secretary  of  State  is  not  independent  of  the  legislature 
even  in  the  performance  of  constitutional  duties 10 

State  Civil  Service  law  of  191 1  is  not  invalid  as  applied 
to  positions  of  assistant  chief  clerk,  chief  corporation 
clerk  and  book-keeper  in  Secretary  of  State's  office 11 

oral  testimony  is  not  admissible  in  evidence  to  Impeach 
records  of  Secretary  of  State's  office  concerning  the  re- 
turning of  a  bill  with  a  veto 332 

bondsmen  of  State  Auditor  and  State  Treasurer  are  liable 
for  registered  bond  fund  appropriated  by  them 612 

QUO  WARRANTO. 

information  in  quo  warranto  challenging  existence  of  cer- 
tain court  need  not  aver  the  legal  existence  of  the  office 
of  judge  of  such  court 386 
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QUO  WARRANTO.— Con/mw^rf.  page. 

when  information  in  quo  warranto  must  allege  legal  ex- 
istence of  office — when  unnecessary 386 

•  when  doctrine  of  estoppel  in  pais  is  available  as  a  defense 
to  quo  warranto  proceeding 396 

when  city  is  estopped  to  oust  gas  company  from  its  use 
of  the  city's  streets  and  alleys 396 

effect  of  a  quo  warranto  judgment  detaching  lands  from 
district — when  such  judgment  bars  a  suit  attacking  or- 
ganization as  to  remaining  lands 537 

RAILROADS. 

in  a  condemnation  proceeding  petitioner  need  only  show 
that  it  is  a  de  facto  corporation — legality  of  consolida- 

.  tion  of  railroads  cannot  be  inquired  into 231 

the  act  of  1872  does  not  prohibit  the  consolidation  of  more 
than  two  railroad  corporations  organized  after  such  act 
took  effect 231 

what  does  not  show  abuse  of  power  by  petitioner — ^when 
petitioner  may  acquire  fee  of  streets  though  city  may 
not  consent  to  laying  of  tracks  therein 232 

when  evidence  of  the  sale  of  other  property  is  admissible 
though  bought  for  another  railroad  company  by  indi- 
viduals  233 

right  of  jury  to  consider  whether  city  council  will  con- 
sent to  laying  of  switch  track  to  property 233 

when  person  on  depot  platform  is  a  trespasser— ^general 
rule  as  to  time  when  obligation  arises  not  to  wantonly 
injure  trespasser 595 

when  railroad  company  is  liable  for  injury  to  trespasser 
though  his  presence  was  unknown 50 

specific  ill-will  toward  a  person  or  an  intention  to  injure 
him  is  not  necessary  in  order  to  make  his  injury  will- 
ful and  wanton 596 

provisions  of  act  of  191 1  to  prevent  drinking  of  liquor  on 
trains  are  within  title  of  the  act 624 

such  act  is  not  invalid  as  discriminating  against  passen- 
gers in  day  coaches 624 

such  act  is  not  a  special  or  local  regulation  of  the  duties 
of  constables  and  justices  of  peace 624 

regulation  of  right  to  drink  intoxicating  liquor  is  within 
the  police  power  of  the  State 624 

such  act  does  not  make  conductor  a  State  officer — arrest 
of  passenger  for  violating  act  is  not  unconstitutional . .  625 

penalty  for  violating  act  of  191 1,  to  prevent  use  of  liquor 
on  trains,  is  not  unreasonable 625 
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RAILROADS,— Continued.                                                       page. 
the  act  of  191 1,  to  prevent  use  of  liquor  on  trains,  does 
not  deprive  persons  of  liberty  or  property  without  due 
process  of  law 625 

RAPE. 

indictment  for  forcible  rape  heed  not  allege  that  the  fe- 
male was  not  the  wife  of  the  accused 588 

purpose  of  provision  of  statute  requiring  jury  to  find  the 
age  of  one  convicted  of  rape 588 

effect  where  jury  find  the  accused  guilty  both  of  rape  and 
assault  with  intent  to  commit  rape 589 

age  of  accused  when  rape  was  committed  does  not  gov- 
ern the  place  of  imprisonment 589 

REAL  PROPERTY.— See  WILLS ;   TRUSTS. 

what  claim  cqnstitutes  a  cloud  on  title — when  equity  will 
relieve  against*  forfeiture  -of  title  for  the  non-payment 
of  taxes  when  due 49 

clear  proof  is  required  to  justify  decree  transferring  title 
to  land  in  pursuance  of  an  oral  contract , 88 

when  estate  devised  is  a  base  or  determinable  fee — ^power 
of  alienation  is  incident  to  ownership  of  the  fee — when 
limitation  on  such  power  is  void 92 

purchaser  of  a  base  fee  is  entitled  to  partition — right  to 
partition  does  not  depend  upon  possession 92 

effect  of  deed  to  grantor's  wife  and  children  where  the 
wife  did  not  sign  the  deed  and  the  grantor  did  not  de- 
liver possession  in  pursuance  thereof 96 

what  will  pass  under  deed  describing  only  one  of  several 
tracts  conveyed  by  a  former  deed  but  referring  to  it  as 
being  the  "same  land" 195 

when  a  deed  conveys  the  fee  of  land  and  not  merely  an 
easement  for  alley  purposes 195 

voluntary  conveyances  on  eve  of  grantor's  marriage  are 
prUna  facie  fraudulent  as  to  the  wife — when  grantees 
are  not  purchasers  for  value 281 

personal  residence  of  a  widow  on  homestead  premises  is 
not  necessary — effect  where  others  take  possession  in 
her  absence  without  her  consent 281 

when  execution  of  deed  to  property  does  not  extinguish 
the  contract  for  the  sale  thereof 315 

when  statements  as  to  the  value  of  property  are  not  mere 
opinions  but  statements  of  fact 315 

effect  of  a  grant  of  underlying  coal  with  unrestricted  li- 
cense to  remove  it "474 

85  4—4  3 
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REAL  PROPERTY.— Con/mw^rf.                                              page. 
when  party  selling  hotel  property  is  bound  to  put  pur- 
chaser in  immediate  peaceable  possession — right  of  the 
purchaser  to  rescind  contract 315 

RECEIVING  STOLEN  PROPERTY, 

party  may  be  convicted  of  receiving  stolen  property  upon 
uncorroborated  testimony  of  the  thieves 509 

evidence  as  to  other  transactions  before  the  one  in  ques- 
tion is  admissible  to  show  guilty  knowledge 509 

RECORDS. 

oral  testimony  is  not  admissible  in  evidence  to  impeach 
records  of  Secretary  of  State's  office  showing  the  re- 
turn of  a  bill  with  Governor's  veto 332 

REDEMPTION. 

judgment  creditor  who  redeems  acquires  only  the  title  of 
the  judgment  debtor — when  wife  need  not  contribute  a 
portion  of  redemption  money 130 

REGISTRATION  OF  TITLE. 

a  title  acquired  under  section  6  of  the  Limitation  act  may 
be  registered — a  partition  decree  is  color  of  title  even 
though  it  may  be  erroneous 379 

knowledge  of  defects  in  title  or  of  adverse  claims  does 
not  necessarily  mean  bad  faith 379 

when  it  is  not  error  to  permit  titles  of  different  parties 
to  separate  lots  to  be  registered  in  one  suit 379 

the  court  may  allow  fees  for  the  registrar  of  titles,  but  no 
judgment  should  be  rendered  or  execution  awarded  in 
favor  of  the  registrar  for  such  fees 379 

RELEASE. 

when  release  of  damages  for  personal  injury  cannot  be 
impeached  in  an  action  at  law 187 

RES  JUDICATA. 

when  former  decision  of  Supreme  Court  cannot  be  said 
to  be  decisive  of  a  constitutional  question 104 

when  quo  warranto  judgment  detaching  lands  from  drain- 
age district  is  res  judicata  as  to  validity  of  organiza- 
tion as  to  lands  remaining  in 537 

RESTRAINT  OF  TRADE.— See  MONOPOLY. 

RESULTING  TRUSTS.— See  TRUSTS. 
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ROBBERY.                                                                              PAGE, 
jury  is  not  required  to  fix  term  of  imprisonment  for  rob- 
bery— ^when  judgment  sufficiently  specifies  the  crime  of 
which  accused  was  convicted 146 

SALES. 

judgment  of  Appellate  Court  settles  question  whether  de- 
fendant in  suit  for  breach  of  contract  was  in  default..  368 

right  of  vendor  to  re-sell  goods  after  the  vendee  has  re- 
fused to  accept  further  deliveries 368 

vendor  is  not  bound  to  re-sell  rejected  goods  at  the  place 
of  delivery  specified  by  the  contract 368 

effect  of  vendor's  re-sale  of  rejected  goods,  if  made  in 
good  faith,  is  to  liquidate  the  damages 368 

the  rule  as  to  the  measure  of  damages  in  case  of  a  re- 
sale is  not  limited  to  goods  already  produced 369 

SANITARY  DISTRICTS. 

bonded  indebtedness  tax  of  a  sanitary  district  should  be 
included  in  aggregate  of  rates  before  scaling 472 

SCHOOLS. 

who  must  sign  a  petition  to  consolidate  two  whole  school 
districts 521 

SECRETARY  OF  STATE.— See  PUBLIC  OFFICERS. 

SENTENCE. 

jury  is  not  required  to  fix  term  of  imprisonment  for  rob- 
bery— Parole  law  does  not  fix  or  change  the  punish- 
ment for  any  crime 146 

when  judgment  sufficiently  specifies  the  crime  of  which 
the  accused  was  convicted — ^judgment  need  not  specify 
the  maximum  term  of  imprisonment 146 

when  judgment  sentencing  defendant  to  house  of  correc- 
tion is  not  invalid  for  uncertainty 338 

judgment  sentencing  defendant  to  house  of  correction  for 
violating  ordinance  should  limit  the  period  of  impris- 
onment to  maximum  term  fixed  by  law 338 

SETTLEMENT  OF  ESTATES.— See  EXECUTORS. 

SHELLEY'S  CASE. 

effect  of  the  rule  in  Shelley's  case — application  of  rule  in 
Shelley's  case  to  personal  property 488 
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objections  which  might  have  been  urged  to  confirmation 
not  available  on  application  for  order  of  sale 79 

question  of  issuing  special  assessment  bonds  need  not  be 
submitted  to  a-  vote  of  the  people 343 

what  is  meant  by  the  term  "lowest  responsible  bidder," 
as  used  in  the  statute  relating  to  letting  contracts  for 
local  improvements 343 

improvement  board's  action  in  letting  a  contract  is  pre- 
sumed to  be  lawful — a  party  attacking  such  action  has 
burden  of  proving  it  unlawful 343 

SPECIAL  FINDINGS. 

a  general  verdict  against  a  benefit  society  cannot  stand 
where  it  is  inconsistent  with  special  findings ". . . .     81 

SPECIFIC  PERFORMANCE. 

contract,  not  signed  by  wife,  to  convey  homestead  prem- 
ises is  not  void — ^when  objection  that  wife  did  not  sign 
contract  is  no  defense 209 

when  provision  for  a  forfeiture  of  deposit  does  not  limit 
remedy  to  a  recovery  of  such  deposit 209 

oral  testimony  as  to  the  contract  must  be  clear  and  ex- 
plicit— when  Statute  of  Frauds  is  a  defense 607 

when  party  cannot  invoke  doctrine  of  estoppel 607 

STATUTE  OF  FRAUDS. 

oral  testimony  as  to  existence  of  contract  must  be  clear 
and  explicit — when  Statute  of  Frauds  may  be  invoked 
as  a  defense 607 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION, 
if  construction  of  statute  is  doubtful,  courts  should  adopt 
the  construction  which  will  render  the  act  valid 105 

STREET  RAILWAYS. 

what  essential  to  warrant  recovery  of  damages  for  injury 
to  property  by  street  railway  car  upon  the  ground  that 
the  railway  is  a  public  nuisance 99 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SURVIVING  PARTNERS.— See  PARTNERSHIP. 
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when  tax  deed  is  void — when  holder  of  tax  deed  is  not 

entitled  to  reimbursement ' 327 

tender  is  not  necessary  to  fix  liability  for  costs  if  holder 

of  tax  deed  is  not  entitled  to  reimbursement 327 

TAXES.— See  SPECIAL  ASSESSMENTS. 

objections  to  assessment  which  might  have  been  urged  to 
confirmation  are  not  available  on  application  for  order 
of  sale 79 

all  property  is  subject  to  taxation  unless  exempt  by  law — 
tax  exemption  cannot  be  raised  by  judicial  construction 
as  all  doubts  are  against  the  exemption 220 

the  primary  use  of  property  determines  its  character — 
rule  for  determining  whether  property  of  a  church  is 
exempt  from  taxation  under  the  law 220 

a  church  parsonage  is  not  exempt  from  taxation  under 
the  act  of  1909 220 

bonded  indebtedness  tax  of  sanitary  district  should  be  in- 
cluded in  aggregate  of  rates  before  scaling 472 

TENDER. 

tender  is  not  necessary  to  fix  liability  for  costs  if  holder 
of  tax  deed  is  not  entitled  to  reimbursement 327 

TRESPASSERS. 

when  person  on  depot  platform  is  a  trespasser — ^when  a 
railroad  company  is  liable  for  injury  to  a  trespasser  al- 
though his  presence  was  unknown 596 

TRIAL. 

when  plaintiff  may  read  questions  and  answers  from  de- 
position taken  by  defendant  but  not  introduced  in  evi- 
dence by  him  nor  withdrawn  before  trial 134 

right  of  adverse  party  to  testify  when  deposition  of  a  de- 
ceased person  is  read  in  evidence 141 

when  issue  of  undue  influence  in  a  will  contest  case  need 
not  be  submitted  to  the  jury 148 

rule  as  to  admitting  testimony  upon  promise  of  counsel 
to  show  its  materiality  later 167 

when  question  whether  stock  yards  company  was  negli- 
gent in  using  a  certain  oil  in  which  to  dip  tick-infested 
animals  is  for  the  jury 178 

when  map  used  in  trial  of  condemnation  case  should  not 
be  allowed  to  be  taken  to  jury  room 233 
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cross-examination  tending  only  to  show  that  the  witness 
is  not  of  chaste  character  is  improper 261 

court  may,  upon  proper  showing,  call  a  witness  so  that 
both  sides  may  cross-examine  him 509 

when  one  judgment  may  be  entered  on  plea  of  guilty  to 
both  counts  of  indictment 554 

object  of  entering  nunc  pro  tunc  order — when  nunc  pro 
tunc  order  cannot  be  entered 554 

after  term  has  passed  the  court  cannot  set  aside  the  judg- 
ment and  sentence 555 

when  issue  of  undue  influence  in  a  will  case  is  properly 
taken  from  the  jury — issues  must  be  fairly  presented  if 
evidence  conflicts 615 

execution  of  deed  cannot  be  shown  by  secondary  evidence 
unless  its  loss  or  destruction  is  shown 621 

TRUSTS. 

a  resulting  trust  may  be  established  by  parol  evidence — 
such  trust  must  arise,  if  at  all,  when  the  title  vests 351 

payment  of  consideration  merely  raises  prima  facie  pre- 
sumption in  favor  of  resulting  trust 351 

intention  that  grantee  should  take  beneficial  interest  need 
not  be  proved  by  express  declarations 351 

when  declarations  of  a  payor  of  consideration  that  farm 
was  his  are  not  admissible — burden  of  proof  is  on  the 
party  seeking  to  establish  trust 351 

when  trustee  takes  no  beneficial  interest  in  real  estate  de- 
vised to  him — a  passive  trust  is  executed  by  the  Stat- 
ute of  Uses 488 

a  legacy  is  not  affected  by  the  Statute  of  Uses 488 

active  duties  given  to  trustees  render  the  interest  of  the 
beneficiaries  equitable 489 

power  of  trustees  to  control  trust  fund  need  not  be  given 
in  express  terms — when  pow^er  to  control  fund  will  be 
implied  from  provisions  of  will 489 

UNDUE  INFLUENCE. 

undue  influence  must  be  directly  connected  with  execu- 
tion of  the  instrument — what  must  appear  where  there 
is  no  direct  proof  of  undue  influence 148 

when  question  of  undue  influence  need  not  go  to  jury. . .   148 

what  facts  in  will  contest  case  do  not  tend  to  establish 
the  charge  of  undue  influence 149 

proof  must  show  that  the  influence  exercised  overcame 
the  donor's  free  will 350 
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undue  influence  is  not  presumed  from  mere  fact  of  illicit 
relations — burden  of  proving  undue  influence  is  upon 
the  party  asserting  it 350 

what  is  not  ground  for  setting  aside  a  gift  of  land  from 
married  man  to  unmarried  woman 351 

undue  influence  must  have  operated  when  the  deed  was 
made — undue  influence  not  inferred  where  the  grantor 
is  the  parent  of  grantee 498 

when  issue  of  undue  influence  in  a  will  case  is  properly 
taken  from  the  jury 615 

VERDICT. 

a  general  verdict  against  a  benefit  society  cannot  stand 
where  it  is  inconsistent  with  special  findings 81 

WIDOW'S  AWARD. 

right  to  apply  for  order  of  sale  to  pay  widow's  award  is 
barred  by  seven  years'  unexcused  delay  from  time  let- 
ters of  administration  were  granted 494 

WILLS. 

circumstances  surrounding  testator  may  be  considered  to 
ascertain  intention — rule  excluding  evidence  to  explain 
will  does  not  extend  to  surrounding  circumstances....     39 

when  word  "grandchildren,"  used  in  will,  may  be  held  to 
mean  "step-grandchildren" 39 

when  estate  devised  is  a  base  or  determinable  fee — power 
of  alienation  is  incident  to  the  ownership  of  the  fee — 
when  limitation  is  void 92 

undue  influence  must  be  directly  connected  with  execution 
of  the  instrument — what  must  appear  where  there  is  no 
direct  proof  of  undue  influence 148 

when  question  of  undue  influence  need  not  go  to  jury...   148 

what  facts  in  a  will  contest  case  do  not  tend  to  establish 
the  charge  of  undue  influence 149 

when  trustees  take  the  legal  estate  in  fee — rule  against 
perpetuities  stated — such  rule  is  a  rule  of  law  and  not 
of  construction 419 

rule  where  there  is  a  devise  to  a  class  at  the  termination 
of  a  preceding  estate — gift  directly  to  a  class  of  bene- 
ficiaries takes  effect  at  once 419 

rule  where  the  only  disposition  of  property  is  a  direction 
to  pay  money  in  the  future 420 

when  devise  of  income  is  not  limited  to  the  beneficiaries 
living  at  the  testator's  death 420 
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when  devise  to  grand-nephews  and  grand-nieces  violates 
the  rule  against  perpetuities 420 

extrinsic  evidence  not  admissible  to  supply  omissions  in  a 
will — that,  only,  is  the  testator's  will  which  is  in  writ- 
ing and  signed  by  him 480 

extrinsic  evidence  not  admissible  to  make  a  will  for  the 
testator — circumstances  cannot  import  into  a  will  an  in- 
tention not  expressed 480 

a  gift  cannot  rest  upon  mere  conjecture,  arising  from  fact 
that  testator  owned  a  large  amount  of  land  he  failed  to 
dispose  of  by  the  will 480 

want  of  formality  does  not  defeat  will  if  the  testator's  in- 
tention can  be  ascertained 481 

will  must  indicate  some  subject  of  the  devise  or  bequest — 
what  provision  cannot  be  sustained  as  a  residuary  de- 
vise or  bequest 481 

when  question  of  correcting  description  of  land  devised 
is  immaterial — provision  made  in  case  all  legatees  shall 
die  means  die  before  testator 481 

a  bequest  of  money  to  trustees  is  not  affected  by  the  Stat- 
ute of  Uses  even  though  the  trust  is  a  passive  one 488 

how  rule  in  Shelley's  case  is  applied  to  personalty 488 

active  duties  of  trustees  render  the  interest  of  the  bene- 
ficiaries equitable — power  to  control  a  trust  fund  need 
not  be  given  in  express  terms 489 

when  power  of  trustees  to  control  trust  fund  will  be  im- 
plied from  the  provisions  of  the  will 489 

when  widow  cannot  claim  homestead  and  dower  in  lieu  of 
bequest  of  personal  property 494 

on  probate,  only  the  testimony  of  subscribing  witnesses  is 
competent  on  question  of  mental  capacity 504 

transcript  of  proceedings  for  appointment  of  a  conserva- 
tor not  admissible  on  an  application  for  probate — what 
does  not  show  fraud  in  execution  of  will 504 

presumption  that  unsoundness  of  mind  once  shown  will 
continue  is  not  conclusive 505 

finding  that  a  person  is  feeble-minded  does  not  establish 
want  of  testamentary  capacity 505 

mental  capacity  required  to  make  contracts  is  not  essen- 
tial to  making  of  will 505 

when  issue  of  undue  influence  is  properly  taken  from  the 
jury — issues  must  be  fairly  presented  if  the  evidence  is 
in  irreconcilable  conflict 615 

when  it  is  reversible  error  to  refuse  to  admit  testimony 
that  testator's  near  relatives  were  insane 615 
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whether  non-expert  is  competent  to  give  an  opinion  as  to 

testator's  mental  condition  is  for  the  court 615 

opinion  of  non-expert  as  to  testator's  mental  capacity  is 

to  be  taken  by  jury  for  what  it  is  worth 615 

declarations  of  the  testator  in  conflict  with  the  provisions 

of  the  will  are  not  admissible 615 

when  instructions  as  to  degree  of  mental  power  necessary 

to  make  a  will  are  not  incorrect 615 

WITNESSES. 

when  wife  is  not  a  competent  witness  in  suit  by  her  and 
her  husband  to  compel  the  son  to  convey  to  them  land 
which  had  belonged  to  husband ^ 88 

wife  cannot  testify  to  conversations  with  her  husband — 
when  admission  of  her  testimony  as  to  such  conversa- 
tions is   harmless 596 

WORDS  AND  PHRASES, 

when  word  "grandchildren,"  used  in  will,  may  be  held  to 

mean  "step-grandchildren" 39 

what  is  meant  by  the  term  "lowest  responsible  bidder,"  as 

used  in  the  statute  relating  to  letting  of  contracts  for 

local   improvements 343 

the  "district"  from  which  a  jury  may  be  drawn  cannot 

extend  beyond  the  limits  of  a  county 387 

word  "recovered,"  used  in  Attorneys'  Lien  law  of  1909, 

means  "received" 524 

^VORKHOUSES. 

judgment  may  require  prisoner  to  work  out  his  fine  after 
expiration  of  maximum  term  of  imprisonment 299 

mere  fact  that  a  person  is  a  pauper  does  not  entitle  him 
to  be  released  from  working  out  a  fine 299 

paragraph  i6Sb  of  the  Criminal  Code  applies  to  a  case 
where  a  prisoner  is  unable  to  pay  his  fine  in  money. . . .  300 

when  judgment  sentencing  defendant  to  work  out  fine  in 
house  of  correction  is  not  uncertain 338 

judgment  sentencing  defendant  to  house  of  correction  for 
violating  an  ordinance  should  limit  the  term  of  impris- 
onment to  the  maximum  term  fixed  by  law 338 
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